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ORGANIZATION  OF  SXJPREME  COURT. 


[ComtitutioHi  article  YI,  feetion  2.] 
Seo.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively. Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partmenty  and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  o£  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after,  judgment  pronounced  by 
a  department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
eurrenoe  of  two  associate  justices.     The  chief  justice  may 
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convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be  neces- 
sary to  pronounce  a  judgment  in  Bank;  but  if  four  justices, 
80  present,  do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judges  riiall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writing, 
and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
so  sitting,  but  the  justices  so  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  act. 
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REPORTS. OF   CASES 

DETBRHINED  IN 

THE  SUPRExAIE  COURT 

OF  THE 

STATE   OF   CALIFORNIA. 


[Sac.  Nos.  1242,  1243.     Department  Two.— -March  16,  1906.] 

H.  MTAU,  E.  A.  CASEY,  and  P.  C.  DBESCHER,  Re- 
spondents and  Appellants,  v.  J.  W.  BODDAN,  W.  B. 
RODDAN,  LOUIS  A.  HORST,  and  E.  C.  HORST, 
Appellants  and  Respondents. 

P.  C.  DRESCHER,  Respondent,  v.  J.  W.  RODDAN,  W. 
B.  RODDAN,  LOUIS  A.  HORST,  and  E.  C.  HORST, 
Appellants. 

Deed  of  Teust  as  Securitt— Accounting — Parties. — ^In  an  action  to 
enforce  a  deed  of  trust  given  to  secure  indebtedness  to  an  individual 
beneficiary,  and  also  to  a  firm  of  which  he  is  a  member,  which 
involves  an  accounting  between  the  beneficiaries,  such  firm,  though 
not  made  a  direct  partj  to  the  deed  of  trust,  is  a  necessarj  party 
to  the  action. 

Id. — ^BuLE  IN  Equity  as  to  Parties. — It  is  the  general  rule  in  equity, 
continued  in  force  by  section  389  of  the  Code  of  Civil  Procedure, 
that  all  who  are  interested  in  the  subject-matter  of  a  litigation 
should  be  made  parties  thereto,  in  order  that  complete  justice  may 
be  done,  and  that  there  may  be  a  final  determination  of  the  rights 
of  all  parties  interested  in  the  subject-matter  of  the  controversy. 

Id. — Trustees  of  Express  Trust — Construction  of  Code. — Section 
369  of  the  Code  of  Civil  Procedure,  which  provides  that  the  trustees 
of  an  express  trust  may  sue  without  joining  the  beneficiaries  for 
whose  benefit  the  action  is  prosecuted,  only  applies  to  suits  against 
strangers  affecting  the  trust  property,  and  has  no  application  where 
a  suit  iB  brought  by  the  trustees  which  involves  their  relations  with 
the  beneficiaries,  or  the  relations  of  the  beneficiaries  between  them- 
selves. 

Id.— Failure  to  Object  for  Want  of  Parties — Necessary  Parties 
not  Waived — ^Mandatory  Statute, — Section  389  of  the  Code  of 
Civil  Procedure,  providing  that  "when  a  complete  determination  of 
CXUX  Cal.— 1 
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the  coDtroversy  cannot  be  had  without  the  presence  of  other  parties, 
the  court  must  then  order  them  to  be  brought  in,"  is  mandatory; 
and  cannot  be  waived  by  failure  to  object  by  demurrer  or  answer. 
Tt  is  the  duty  of  the  court,  on  its  own  motion,  to  order  such  parties 
to  be  brought  in,  and  its  failure  to  do  so  is  fatal  to  the  judgment. 
Id. — Admission  op  Indebtedness  by  Grantors — Denial  by  Successors 
— Attack  upon  Finding — Ruling  not  Involved— Waiver.— Where 
the  grantors  of  the  trust-deed,  by  failure  to  deny  the  indebtedness 
to  the  firm  alleged  in  the  complaint,  admitted  it,  and  their  suc- 
cessors in  interest  denied  the  same  upon  information  and  belief, 
a  ruling  of  the  court,  that  the  successors  were  bound  by  the  admis- 
sion, assuming  it  to  be  erroneous,  is  not  involved  in  an  attack  upon 
the  finding  of  such  indebtedness,  as  not  sustained  by  the  evidence; 
and  where  the  plaintiffs  amply  proved  such  indebtedness,  and  no 
counter  evidence  was  adduced,  but  all  of  the  defendants  objected  to 
plaintiffs '  evidence  on  the  ground  that  it  was  admitted  by  the  plead- 
ings, such  objection  was  in  effect  an  admission  of  the  indebtedness 
claimed,  which  precludes  the  defendants  from  raising  any  question 
upon  that  subject  upon  appeal. 

Id. — Damages  for  Breach  or  Contracts — Accounting — Issue — ^Find- 
ing— Application  op  Goods  Sold. — Where  the  complaint  claimed 
large  damages  for  breach  of  several  contracts  by  the  grantors  in 
the  deed  of  trust  for  non-delivery  of  hops  contracted  for  during  the 
years  from  1895  to  1899,  and  claimed  in  the  general  accounting  of 
sales  that  a  certain  quantity  of  hops  received  were  applied  on  the 
year  1895  at  the  price  for  that  year,  and  the  answer  joined  issue 
upon  such  application  and  alleged  that  such  hops  were  applied 
upon  the  contract  for  the  year  1892,  for  which  no  damages  were 
claimed,  at  a  much  larger  price,  and  the  court  found  for  defendant 
upon  that  issue,  it  was  entirely  equitable  for  the  court  to  render 
judgment  for  damages  for  a  total  breach  of  the  contract  for  the 
year  1895,  and  there  was  no  admission  of  the  pleadings  which  did 
not  justify  such  judgment. 

Id. — CoNTitACT  to  Sell  Hops — Right  op  Inspection  and  Selection- 
Practical  Construction  op  Parties.— Where  a  contract  to  sell 
hops  conferred  an  option  upon  the  buyer  of  making  a  choice  of 
first,  middle,  or  last  pickings  thereof,  but  did  not  expressly  confer 
a  right  of  inspection,  where  the  parties  themselves  treated  the 
contract  as  conferring  such  right,  so  long  as  the  contract  was  har- 
moniously carried  out  by  them  their  practical  construction  of  it  will 
be  followed  by  the  courts. 

Id. — Harmless  Evidence  op  Custom  to  Inspect.  —  In  view  of  the 
practical  construction  of  the  contract  by  the  parties,  as  including 
the  right  of  inspection,  the  admission  of  evidence  of  a  custom  to 
allow  buyers  of  hops  to  inspect  them,  even  if  erroneous,  was 
harmless  and  inconsequentiaL 

Id. — Allowance  op  Attorneys'  Fees  to  Trustees — Silence  op  Trust- 
Deed — ^Bestriction   op   Allowance. — Although    the   trust-deed    is 
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silent  as  to  the  allowance  of  attorneys'  fees  to  the  trustees  in  the 
action  brought  bj  them,  yet  where  the  court  found  that  the  action 
was  necessarily  brought  it  properly  allowed  them  attorneys*  fees, 
notwithstanding  the  litigation  was  mainly  between  one  of  the  bene- 
ficiaries and  the  defendants.  The  allowance  should  be  restricted  for 
attorneys'  fees  incurred  on  their  behalf  in  the  litigation  as  far  as 
it  may  be  necessary  to  be  commenced  by  them  in  the  due  execution 
of  their  trust. 
Id. — Tbial  on  Theory  of  Propee  Parties — ^Disposition  of  Appeals — 
Election  of  Necessary  Party  to  be  Bound. — ^Where  the  only  error 
found  is  that  the  firm  as  a  necessary  party  was  not  brought  in  by 
the  court,  but  the  trial  was  had  on  the  theory  that  all  necessary 
parties  were  before  the  court,  the  court  in  reversing  the  judgment 
to  bring  the  firm  before  the  court  will  not  direct  a  retrial  of  the 
issue  if  such  firm  should  elect,  under  proper  pleading  or  stipulation, 
to  be  bound  by  the  findings  and  conclusions  of  law  theretofore  made. 

APPEALS  from  judgments  of  the  Superior  Court  of  Yuba 
County.    E.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Carlin,  Hiram  Johnson,  and  Charles  W.  Slack,  for 
Defendants,  Appellants  and  Respondents. 

Albert  M.  Johnson,  and  Devlin  &  Devlin,  for  Plaintiflfe, 
Respondents  and  Appellants. 

LORIGAN,  J. — Three  appeals  are  taJken  in  these  cases,  all 
presented  upon  one  bill  of  exceptions,  and  will  be  disposed 
of  together.  The  plaintiffs  in  one  case  are  H.  Mitau,  E.  A. 
Casey,  and  P.  C.  Drescher;  in  the  other  P.  C.  Drescher  is 
the  sole  plaintiff.  The  defendants  and  appellants  in  both 
cases  are  J.  W.  and  W.  B.  Roddan  and  Louis  A.  and  E.  C. 
Horst. 

The  first  action  was  brought  by  Mitau  and  Casey,  as  trustees 
in  a  deed  of  trust,  and  P.  C.  Drescher,  against  the  Roddans 
and  Horsts.  The  Horsts  were  made  defendants,  for  the 
reason  that  they  had,  subsequent  to  the  execution  of  the 
deed  of  trust,  bought  the  interests  of  the  Roddans  in  the 
property  affected  thereby.  It  appears  that  for  several  years 
prior  to  1896  the  Roddans  were  hop-farmers  on  lands  owned 
by  them  near  Wheatland,  in  Yuba  County,  and  the  plaintiff 
Drescher  was  a  member  of  the  partnership  firm  of  Mebius 
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&  Drescher,  composed  of  himself  and  Ludwig  Mebius,  which 
firm  was  engaged  in  the  business  of  buying  and  selling  hops. 
In  July,  1896,  the  defendants  Roddan  executed  to  the  plain- 
tiffs Mitau  and  Casey,  as  trustees,  parties  of  the  first  part, 
and  Drescher,  as  party  of  the  third  part,  a  deed  of  trust,  by 
which  they  conveyed  to  Mitau  and  Casey,  as  trustees,  their 
land  in  Yuba  County.  This  deed  was  given  to  secure,  in 
the  first  instance,  the  payment  of  a  promissory  note  for 
$31,400  and  interest,  executed  by  the  Roddans  in  favor 
of  Drescher,  together  with  further  advances.  It  was  also 
expressly  given  as  security  for  all  indebtedness  of  any  kind 
or  description — all  claims,  demands,  indebtedness,  and  rights 
or  causes  of  action — from  whatever  source  arising,  which  then 
or  thereafter  during  the  continuance  of  the  trust  might  exist 
in  favor  of,  or  become  due  to,  Drescher  or  to  the  firm  of 
Mebius  &  Drescher.  While  the  trust-deed  ran  in  favor  of 
the  firm  of  Mebius  &  Drescher,  that  firm  was  not  named 
in  the  instrument  as  a  party  thereto.  The  deed  of  trust 
contained  also  certain  provisions  making  it  a  chattel  mortgage, 
not  to  Mitau  and  Casey,  but  to  Drescher  individually,  on 
all  crops  to  be  grown  on  the  lands  described  in  it  during 
the  continuance  of  any  part  of  the  indebtedness  referred  to. 
The  complaint  alleged  that  default  had  been  made  by  the 
Roddans  in  the  payment  of  the  note  to  Drescher  of  $31,400, 
and  that  they  were  also  indebted  to  Mebius  &  Drescher  for 
merchandise  sold  and  money  advanced,  evidenced  by  two 
promissory  notes  executed  by  them,  aggregating,  with  interest, 
respectively,  $8,258.77  and  $13,485.10.  It  was  further  set 
forth  in  the  complaint  that  the  Roddans,  individually  and 
jointly,  had  entered  into  several  agreements  for  the  sale  of 
their  hop  crops  to  Mebius  &  Drescher ;  these  contracts  covering 
the  years  consecutively  from  1895  to  1899;  that  some  of 
these  contracts  had  been  broken  by  the  Roddans,  and  that 
the  firm  of  Mebius  &  Drescher  had  suffered  damages  there- 
from in  large  amounts.  The  complaint  further  alleged  that 
Drescher  and  Mebius  &  Drescher,  the  beneficiaries  under  such 
trust-deed,  had,  prior  to  the  commencement  of  the  action, 
applied  to  the  trustees  to  sell  the  property  mentioned  in  the 
trust-deed,  in  order  to  accomplish  the  objects  therein  pre- 
scribed, and  that  the  plaintiffs,  Mitau  and  Casey,  as  trustees, 
were  in  doubt  as  to  the  amounts  due  to  Drescher  and  Mebius 
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&  Drescher;  that  it  was  in  dispute  as  to  how  much  was 
due  upon  such  indebtedness,  as  a  considerable  part  of  it 
was  unliquidated;  that  a  full  accounting  would  be  necessary 
to  determine  the  amount,  and  that  the  Horsts,  as  successors 
of  the  Boddans,  disputed  the  validity  of  certain  contracts 
with  Mebius  &  Drescher,  upon  which  that  firm  claimed  to  be 
entitled  to  damages  for  their  breach;  that  such  trustees 
desired  the  advice  of  the  court  as  to  the  manner  in  which 
said  trusts  should  be  carried  out  and  performed;  that  they 
did  not  feel  called  upon  to  exercise,  without  the  aid  of  the 
court,  the  power  of  sale  conferred  by  the  deed  of  trust,  nor 
did  they  feel  safe  in  proceeding  to  sell  said  property  until 
after  the  amount  of  the  indebtedness  should  have  been  ascer- 
tained. The  prayer  of  the  complaint  was,  among  other  things, 
that  an  accounting  be  had  between  Drescher,  and  between 
Mebius  &  Drescher  and  the  defendants  J.  W.  Roddan  and 
W.  B.  Boddan  and  each  of  them;  that  the  a^nounts  due  on 
said  promissory  notes  be  fixed,  the  amount  of  damages,  if 
any,  sustained  by  Mebius  &  Drescher  by  reason  of  the  breach 
of  the  several  contracts  mentioned  in  the  complaint  be  ascer- 
tained and  determined,  and  that  whatever  amounts  might  be 
found  due  be  declared  to  be  secured  by  said  deed  of  trust. 
The  matters  and  allegations  so  far  referred  to  pertain  to  the 
first  action  upon  the  trust-deed. 

In  the  second  action, — Drescher  v.  Boddan  et  al., — Drescher 
alone  was  plaintiff,  and  the  Boddans  and  Horsts  were  defend- 
ants. That  suit  was  brought  by  Drescher  under  the  chattel 
mortgage  provision  of  the  trust-deed  to  which  we  have  already 
called  attention.  The  complaint  in  that  action  contained  the 
same  allegations  of  indebtedness  of  Boddans  to  plaintiff  and 
the  firm  of  Mebius  &  Drescher;  made  substantially  the  same 
claim  for  damages  on  behalf  of  Mebius  &  Drescher  against 
the  Boddans,  and  prayed  for  an  accounting  between  the 
defendants  Boddan  and  the  firm  of  Mebius  &  Drescher  similar 
to  that  demanded  in  the  action  upon  the  trust-deed,  and  for 
a  foreclosure  of  the  chattel  mortgage  for  the  amount  found 
due  upon  such  accounting  as  a  lien  upon  the  hop  crops 
mentioned.  Defendants  filed  a  joint  answer.  No  issue  was 
made  as  to  the  amount  due  on  the  promissory  note  to  P. 
C.  Drescher,  nor  did  the  Boddans  deny  the  indebtedness 
evidenced  by  the  two  promissory  notes  executed  in  favor  of 
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Mebius  &  Drescher.  The  Horsts,  however,  denied  this  latter 
indebtedness,  and  all  the  defendants  denied  any  liability  for 
damages  by  reason  of  alleged  breaches  of  the  contracts  between 
the  defendants  Roddan  and  Mebius  &  Drescher  set  forth  in 
the  complaint  in  both  actions,  and  averred  that  the  Roddans 
had  not  been  given  proper  credit  by  Mebius  &  Drescher  for 
the  purchase  price  of  hops  delivered  to  them  under  the 
coiitracts. 

Judgments  were  rendered  in  both  cases  in  favor  of  plaintiffs 
to  the  effect,  among  other  things,  that  defendants  Roddans 
were  indebted  to  Mebius  &  Drescher  in  the  sum  of  $69,485.32. 
Appeals  are  taken  therefrom  by  the  defendants;  one  bill  of 
exceptions  being  by  stipulation  presented  and  used  on  both 
appeals.  In  addition  to  the  appeals  taken  by  the  defendants, 
an  appeal  is  also  taken  by  the  plaintiffs  from  that  portion 
of  the  judgment  in  the  action  relative  to  the  trust-deed  which 
refuses  to  allow  attorney's  fees  to  the  trustees  in  the  prosecu- 
tion of  such  action.  That  appeal  will  be  considered  later; 
present  attention  being  given  to  the  merits  of  the  appeals 
taken  by  the  defendants.  The  points — ^f our  in  number — surged 
by  the  defendants  for  a  reversal  are  common  to  both  their 
appeals,  and  will  be  discussed  as  they  are  presented. 

1.  The  first  and  principal  point  relied  on  by  defendants 
for  a  reversal  is  that  the  court  erred  in  trying  and  deciding 
the  cases  without  the  presence  of  the  firm  of  Mebius  & 
Drescher  as  a  party  to  the  action.  This  firm  was  neither  made 
a  party  plaintiff  nor  defendant  in  the  suits.  Before  the 
trial  of  these  actions  was  commenced,  counsel  for  defendants 
requested  the  court  to  bring  in  of  its  own  motion,  or  to  require 
the  plaintiffs  to  bring  in,  either  as  parties  plaintiffs  or  defend- 
ants, the  copartnership  of  Mebius  &  Drescher,  as  a  necessary 
party  to  a  complete  determination  of  the  rights  of  all  the 
parties  to  the  controversy,  and  for  that  purpose  to  direct  the 
plaintiffs  to  file  an  amended  or  supplemental  complaint,  as 
the  court  might  deem  proper.  This  motion  was  denied  by 
the  court;  defendants  excepted,  and  now  urge  the  ruling 
of  the  court  as  error.  We  are  satisfied  that  the  motion  of 
the  defendants  should  have  been  granted.  The  principal  relief 
sought  in  the  actions,  in  fact,  the  main  reason  which  justified 
their  being  brought  at  all,  was  the  necessity  of  obtaining  an 
accounting.     It  is  the  general  rule  in  equity,  continued  in 
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force  by  the  provisions  of  the  Code  of  Civil  Procedure 
(sec.  389),  that  all  who  are  interested  in  the  subject-matter 
of  a  litigation  should  be  made  parties  thereto,  in  order  that 
complete  justice  may  be  done,  and  that  there  may  be  a  final 
determination  of  the  rights  of  all  parties  interested  in  the 
subject-matter  of  the  controversy.  (McPherson  v.  Parker, 
30  Cal.  456  [89  Am.  Dec.  129] ;  Young  v.  Hoglan,  52  Cal.  466 ; 
Wright  V.  Ward,  65  Cal.  525  [4  Pac.  534];  Code  Civ. 
Proc.,  sec.  389).  In  an  action  such  as  is  brought  here,  which 
directly  involves  a  general  accounting  between  the  bene- 
ficiaries under  a  trust-deed,  this  rule  must,  of  course,  neces- 
sarily apply.  No  complete  disposition  of  the  matter  properly 
in  controversy — a  settlement  of  the  claims  in  dispute  between 
Mebius  &  Drescher  and  the  defendants — could  be  made  with- 
out the  presence  of  the  former  as  parties  to  the  action.  We 
do  not,  however,  understand  respondents  to  contend  that 
Mebius  &  Drescher  were  not  necessary  parties.  Their  con- 
tention is  that  as  Mitau  and  Casey  were  trustees  of  an  express 
trust  for  all  the  beneficiaries,  they  were  authorized  and 
empowered  by  section  369  of  the  Code  of  Civil  Procedure  to 
maintain  this  action  and  represent  Mebius  &  Drescher  as 
beneficiaries  in  any  proceeding  relative  to  the  trust,  including 
the  dispute  between  Mebius  &  Drescher  and  the  other  bene- 
ficiaries as  to  the  amount  of  indebtedness  for  which  the  trust 
property  was  liable  as  security;  that  they  did  so  represent 
them,  and  that  it  was  not  necessary  to  join  that  firm  directly 
as  a  party  to  the  action.  It  is  further  contended  that  as 
no  demurrer  was  interposed  on  the  ground  of  nonjoinder, 
or  defective  parties,  and  as  the  point  was  not  raised  in  the 
answer  of  defendants,  it  must,  under  section  434  of  the  Code 
of  Civil  Procedure,  be  deemed  to  have  been  waived. 

As  to  the  first  point.  While  it  is  true  that  by  section  369 
of  the  Code  of  Civil  Procedure  the  trustees  of  an  express 
trust  may  sue  without  joining  with  them  the  persons  for 
whose  benefit  it  is  prosecuted,  this  section  only  applies  to  suits 
by  the  trustees,  affecting  the  trust  property  or  rights  under 
it  against  strangers.  It  has  no  application  where  a  suit 
is  brought  by  the  trustees  which  involves  their  relations  with 
the  beneficiaries,  or  which  involves  the  relations  of  the  bene- 
ficiaries between  themselves.  The  code  rule  is  simply  the  old 
equity  rule,  which  recognizes  the  exception  we  have  mentioned. 
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The  rule  and  the  exception  are  stated  in  Story's  Equity  Plead- 
ing (10th  ed.,  p.  204,  in  note  B),  that  **when  a  suit  brought 
by  a  trustee  to  recover  the  trust  property  does  not  give  rise  to 
any  conflict  of  interests  between  him  and  the  cestui  que  trust, 
and  does  not  involve  an  investigation  as  to  their  relations  with 
each  other,  the  cestui  que  trust  are  not  necessary  parties." 
To  the  same  effect  are  Horsley  v.  Fawcett,  11  Beav.  565; 
Boy  den  v.  Partridge,  2  Gray  190;  Ashton  v.  Atlantic  Bank, 
3  Allen  217;  Swift  v.  Stebhins,  4  Stew.  &  P.  447;  Carey  v. 
Brown,  92  U.  S.  172.  The  court,  in  Carey  v.  Brown,  92  U.  S. 
172,  after  declaring  the  general  rule  that  all  parties  in  interest 
were  required  to  be  joined,  says:  *'To  this  rule  there  are 
several  exceptions.  One  of  them  is  that  where  the  suit  is 
brought  by  the  trustee  to  recover  the  trust  property,  or  to 
reduce  it  to  possession,  and  in  no  wise  affects  his  relations 
with  the  cestui  que  trust,  it  is  unnecessary  to  make  the  latter 
parties."  In  Estate  of  Straut,  126  N.  Y.  212,  [27  N.  E.  259], 
in  the  matter  there  under  consideration,  it  was  held  that  the 
beneficiaries  to  the  trust  were  not  necessary  parties,  but  it 
was  further  said  that  **if  the  purpose  of  the  action  had  been, 
among  other  things,  to  determine  the  rights  as  between  the 
beneficiaries  themselves,  or  as  betwen  the  trustees  and 
the  beneficiaries,  then  it  would  have  been  necessary  to 
bring  them  in  as  parties."  This  necessity  of  making  all 
persons  parties  in  actions  under  the  trust,  where  the  relations 
of  the  trustees  and  beneficiaries  are  in  question,  or  rights  of  the 
beneficiaries  as  between  themselves  are  involved,  is,  in  effect, 
the  rule  laid  down  in  this  state  in  McPherson  v.  Parker,  30 
Cal.  455,  [89  Am.  Dec.  129],  and  in  O'Connor  v.  Irvine,  74 
Cal.  444,  [16  Pac.  236].  In  view  of  these  authorities,  the 
claim  of  respondents  that  Mebius  &  Drescher  were  before  the 
court  by  Mitau  and  Casey,  their  trustees,  as  effectually  as  if 
they  had  been  directly  brought  in  as  parties  to  the  suit,  is 
untenable. 

Nor  is  there  any  force  in  the  further  claim  that  the  objection 
that  Mebius  &  Drescher  were  not  made  parties  was  waived 
because  not  raised  by  demurrer  or  answer.  It  is  provided  by 
section  389  of  the  Code  of  Civil  Procedure,  that  ''when  a 
complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  then 
order  them  to  be  brought  in."    This  provision  of  the  statute 
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is  mandatory.  When,  upon  the  application  by  defendants,  it 
appeared  to  the  court,  as  it  necessarily  did  from  the  pleadings, 
that  it  was  essential  to  a  full  and  complete  determination  of 
the  controversy  before  it,  that  Mebius  &  Drescher  shotild  be 
made  parties,  it  was  the  imperative  judicial  duty  of  the  court 
to  order  them  brought  in,  notwithstanding  no  objection  to 
their  absence  had  been  raised  by  demurrer  or  answer.  It 
was  not  a  matter  of  discretion  but  of  duty  for  the  court,  even 
upon  its  own  motion,  to  require  their  presence.  In  0  'Connor 
V.  Irvine,  74  Cal.  442,  [16  Pac.  236],  this  same  matter  was 
before  this  court  for  consideration,  and  it  was  there  said:  **If 
the  necessary  parties  to  a  full  determination  are  not  before 
the  court,  it  is  the  duty  of  the  court  on  its  own  motion,  to 
order  them  brought  in,  and  this,  although  the  defendants  in 
the  action  have  omitted  to  raise  the  objection  of  defective 
parties  by  demurrer  or  answer.  The  failure  of  the  court  so  to 
do  is  fatal  to  the  judgment."  (See,  also,  Winter  v.  McMillan, 
87  Cal.  265,  [25  Pac.  407,  22  Am.  St.  Rep.  243] ;  Pomeroy's 
Code  Remedies,  sec.  419.) 

Upon  the  oral  argument  in  this  case  the  attorneys  for 
respondents  presented,  and,  by  permission  of  the  court,  filed, 
a  stipulation  signed  by  them,  and  an  agreement  executed  by 
Mebius  &  Drescher,  consenting  to  be  bound  by  the  judgment 
as  entered,  and  waiving  any  claim  for  further  amounts  than 
were  allowed  them  in  such  judgments,  and  agreeing  to  receive 
the  amounts  awarded  such  firm  by  the  judgments,  in  full 
satisfaction  of  any  indebtedness,  obligation,  or  cause  of  action 
secured  by  said  deed  of  trust,  and  asked  that  in  case  the 
judgments  were  reversed,  that  such  reversals  be  made,  not 
absolute,  but  conditional  only;  that  such  judgments  be  re- 
versed unless,  within  a  specified  time,  respondents  furnish  to 
appellants  and  deliver  to  them,  upon  payment  of  the  amounts 
found  due  Mebius  &  Drescher  by  the  judgments,  the  written 
waiver  of  said  partnership  firm  of  any  further  claim  against 
appellants  upon  the  indebtedness  secured  by  said  deed  of 
trust.  We  mention  this  offer  here  in  connection  with  our 
discussion  of  the  i)oint  that  Mebius  &  Dreschej  should  have 
been  made  parties  to  the  action,  as  the  proffered  stipulation 
and  consent  bear  directly  upon  that  matter.  We  will  give  it 
no  further  attention  at  this  time,  but  will  revert  to  it  later, 
after  disposing  of  the  other  points  raised  on  this  appeal. 
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2.  As  a  second  ground  for  a  reversal,  it  is  urged  by  defend- 
ants that  the  court  erred  in  finding  that  the  defendant  J.  W. 
Roddan  was  indebted  to  Mebius  &  Drescher  in  the  sum  of 
$8,258.77  and  interest,  aggregating  $9,467.82,  and  that  W.  B. 
Roddan  was  indebted  to  said  firm  in  the  sum  of  $12,321.80 
and  interest,  aggregating  $14,128.52.  The  indebtedness  so 
found  by  the  court  was  that  represented  by  the  two  promissory 
notes  executed  by  the  Roddans  to  the  firm  of  Mebius  & 
Drescher,  and  which  we  have  heretofore  mentioned.  The  com- 
plaint not  only  set  up  the  notes,  but  set  forth  the  various 
items  of  cash  and  merchandise — dates  and  amounts — furnished 
by  Mebius  &  Drescher  to  the  respective  Roddans,  which  in 
the  aggregate  constituted  the  principal  sums  specified  in  said 
notes.  In  their  answer  (jointly  made),  the  Roddans,  for 
failure  to  deny  the  alleged  indebtedness,  admitted  it;  the 
Horsts  denied  it  upon  information  and  belief.  The  right  of 
the  Horsts  to  question  the  indebtedness  arose  under  an  agree- 
ment between  them  and  the  Roddans  accompanying  their 
purchase  of  the  property  after  the  execution  of  the  trust-deed, 
and  subject  to  it.  In  that  agreement  the  Horsts  bound  them- 
selves to  indemnify  and  save  harmless  the  Roddans  from  all 
liability  for  any  indebtedness  secured  by  the  trust-deed,  but 
at  the  same  time  it  was  expressly  stipulated  that  the  genuine- 
ness and  justness  of  any  such  indebtedness  was  in  no  way 
admitted.  Upon  the  opening  of  the  trial,  on  submission  of 
that  proposition  to  the  court,  it  was  ruled  that  this  indebted- 
ness was  admitted  by  the  pleadings,  notwithstanding  the 
denial  on  information  and  belief  of  the  Horsts.  Assuming  this 
ruling  to  have  been  error,  it  is  not  involved  in  the  point  made 
by  appellants,  which  we  are  now  considering;  that  goes  only 
to  the  sufficiency  of  the  evidence  to  sustain  the  finding  at- 
tacked; it  being  in  fact  insisted  by  the  appellants  that  there 
was  no  evidence  at  all  to  support  this  finding.  It  appears 
however,  that  although  the  court  had  previously  ruled  that 
the  indebtedness  claimed  was  admitted  by  the  pleadings,  re- 
spondents nevertheless  proceeded  to  and  did  introduce  ample 
evidence  to  prove  it.  By  making  such  proof  opportunity  was 
thus  offered  appellants,  notwithstanding  the  previous  ruling 
of  the  court,  to  also  introduce  evidence  upon  the  same  subject 
of  indebtedness  to  meet  that  offered  by  the  respondents.  No 
evidence  was  offered  upon  their  part,  nor  did  they  attempt 
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to  offer  any.  On  the  contrary',  while  respondents  were  making 
proof  and  inquiring  as  to  several  of  the  items  of  the  indebted- 
ness disputed,  objection  was  made  by  appellants  to  the  intro- 
duction of  such  evidence,  on  the  ground  that  the  indebtedness 
was  not  denied  by  the  pleadings.  This  was,  in  effect,  an 
admission  of  the  indebtedness  claimed,  even  if  the  proof 
actually  offered  was  not  ample  to  support  the  finding,  and 
precludes  the  appellants  from  now  raising  any  question  on 
that  subject. 

3.  The  defendants  next  contend  that  the  judgment  rendered 
was  erroneous  in  that  it  included  in  the  sum  of  $2,400  dam- 
ages allowed  for  a  breach  of  one  of  the  contracts  for  the 
sale  of  hops  made  by  the  Roddans  with  Mebius  &  Drescher, 
dated  May  7,  1895,  an  amount  of  $1,129.20,  contrary  to  the 
express  allegations  and  admissions  of  the  pleadings.  This 
latter  amount  represents  the  value  of  18,820  pounds  of  hops 
at  six  cents  per  pound.  Plaintiffs  alleged  in  their  complaint 
that  this  quantity  of  hops  was  received  by  Mebius  &  Drescher 
under  a  contract  with  the  Boddans  of  May,  1895,  and  their 
value  at  eight  cents  per  pound,  as  specified  in  that  contract, — 
$1,505.60, — ^was  credited  on  the  general  indebtedness  of  the 
Roddans  to  Mebius  &  Drescher;  that  this  was  the  only  delivery 
under  that  contract,  which  called  for  a  delivery  of  forty 
thousand  pounds,  and  they  asked  damages  for  the  breach  of 
the  contract.  Defendants  denied  that  only  this  quantity  of 
hops  of  that  value  was  received  by  Mebius  &  Drescher  on  that 
contract,  and,  in  effect,  averred  that  large  quantities  of  hops 
had  been  received  on  the  several  contracts  set  forth  in  the 
complaint  of  the  value  of  $2,693.86.  One  of  the  contracts 
mentioned  in  the  complaint,  but  upon  which  plaintiffs  claimed 
no  damages,  was  a  contract  of  1892.  In  this  contract  the  value 
of  hops  to  be  delivered  under  it  was  fixed  at  thirteen  cents 
per  pound.  The  court  found  in  favor  of  defendants  on  the 
issue  raised;  that  this  18,820  pounds  of  hops,  together  with 
some  nine  bales,  were  delivered  to  Mebius  &  Drescher  under 
the  contract  of  1892,  and  that  defendants  were  entitled  to 
the  credit  they  asked  of  $2,693.86  therefor.  As  to  the  con- 
tract of  1895,  the  court  found  a  total  breach  and  awarded 
plaintiffs  damages  at  the  rate  of  six  cents  per  pound  on  forty 
thousand  pounds  of  hops,  being  the  difference  between  the 
contract  price  of  eight  cents  and  the  market  price  of  fourteen 
cents,  amounting  to  $2,400. 
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Appellants'  claim  is  that  as  the  plaintiffs  admitted  in  their 
complaint  the  receipt  of  18,820  pounds  of  hops  under  the 
contract  of  1895,  the  court  erred  in  including  that  amount  in 
the  award  of  damages  for  the  breach  of  that  contract.  This 
contention  of  appellants  would  be  entitled  to  more  particular 
consideration  if  they  had  let  the  allegation  as  to  the  delivery 
of  this  quantity  of  hops  under  the  contract  of  1895  stand 
unchallenged.  It  is  insisted  now  that  they  did  so.  As  we 
construe  the  pleadings  in  this  respect,  however,  we  think  that 
the  issue  made  on  this  point  amounted  to  more  than  a  question 
whether  plaintiffs  had  received  more  than  18,820  pounds  of 
hops  on  the  contract  of  1895  at  the  value  stated;  that  the 
issue  actually  raised  and  the  one  to  which  the  evidence  under 
it  was  addressed  was  upon  which  contract  should  this  18,820 
pounds  of  hops  be  applied  and  what  was  their  value ;  plaintiffs 
alleging  that  they  should  be  applied  on  the  contract  of  1895 
at  the  valuation  per  pound  fixed  thereby;  the  defendants 
averring  that  they  were  to  be  applied  on  a  contract  of  1892 
and  at  a  larger  valuation.  In  this  view  of  the  issue  the  court 
found  that  this  18,820  pounds  of  hops  were  not  to  be  applied 
upon  the  contract  of  1895,  but  upon  that  of  1892,  as  it  was 
claimed  that  they  should  be  in  the  averment  in  defendants' 
answer.  The  disputed  application  of  this  quantity  of  hops 
having  been  settled  in  favor  of  defendants  and  credit  given 
them  therefor  under  the  contract  of  1892  left  the  contract  of 
1895  for  the  breach  of  which  plaintiffs  claimed  damages 
entirely  unfulfilled,  and  the  court  properly  awarded  damages 
on  that  basis.  This  was  entirely  equitable,  and  we  are  satis- 
fied there  was  no  admission  in  the  pleadings  which  did  not 
justify  the  judgment. 

4.  The  last  point  made  by  appellants  is  that  the  court 
erred  in  admitting,  upon  an  alleged  breach  of  one  of  the 
contracts  in  question,  evidence  of  a  custom  prevailing  generally 
in  the  hop-growing  region  of  Wheatland,  where  the  crops  in 
dispute  were  raised,  under  which  a  buyer  had  the  right  to 
examine  and  inspect  the  hops  upon  the  premises  where  grown 
before  taking  delivery  thereof.  Under  the  finding  in  the 
case,  however,  we  think  this  error,  if  error  at  all,  was  imma- 
terial. By  a  written  contract  of  May,  1895,  W.  B.  Roddan 
agreed  with  Mebius  &  Drescher  for  the  years  1895  to  1899 
inclusive,  to  sell  them  annually  forty  thousand  pounds  of  a 
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choice  quality  of  hops  to  be  grown  on  his  hopyard  at  Wheat- 
land, and  to  deliver  in  fulfilling  this  contract  **  either  first, 
middle,  or  last  pickings  of  his  respective  crops,  or  part  of 
each,  as  may  be  desired  or  called  for  by  the  party  of  the 
second  part."  The  deliveries  were  to  be  made  by  Roddan 
as  the  hops  might  be  ready  during  the  months  of  August, 
September,  and  October  of  each  year;  ten  days'  notice  to  be 
given  to  Mebius  &  Drescher  before  he  would  tender  delivery; 
such  delivery  to  be  made  at  the  depot  in  Wheatland.  The 
contract  further  provided  that  in  the  event  of  Roddan  neglect- 
ing or  willfully  injuring  the  crop  of  hops  by  improper  care 
in  picking,  drying,  or  baling,  or  if  the  quality  intended  for 
delivery  should  be  inferior  to  what  the  contract  called  for, 
Mebius  &  Drescher  would  nevertheless  have  the  privilege  of 
taking  ^em  at  a  reduction  in  the  price  equal  to  the  difference 
in  value  between  such  hops  and  those  called  for  in  the  con- 
tract 

It  is  insisted  by  respondents  that  a  reasonable  construc- 
tion of  these  provisions  of  the  contract  itself  indicates  that 
a  right  of  inspection  was  given  to  Mebius  &  Drescher;  that 
the  option  accorded  them  of  making  a  choice  of  either  first, 
middle,  or  last  pickings  of  the  hops  as  stated,  or  the  right  to 
exercise  their  option  of  taking  the  hops,  even  if  not  of  the 
quality  described  in  the  contract,  or  not  properly  picked, 
cured,  or  baled,  could  not  be  exercised  without  an  inspection ; 
and  that  as  the  right  was  thus  given  by  the  contract,  admission 
of  evidence  of  a  customary  right  of  inspection  also  was  harm- 
less. There  is  much  of  force  in  the  position  taken  by  respond- 
ents as  to  the  meaning  of  these  terms  of  the  contract ;  whether, 
reasonably  construed,  they  did  not  extend  the  right  of  inspec- 
tion. While  the  contract  does  not  directly  confer  any  right 
of  inspection,  we  think  that  the  terms  which  we  have  particu- 
larly referred  to,  at  least,  fairly  raise  a  question  whether 
Mebius  &  Drescher  were  not  given,  under  a  reasonable  con- 
struction of  them,  such  a  right.  We  do  not  find  it  necessary, 
however,  to  enter  into  any  consideration  of  the  construction  to 
be  placed  by  us  on  the  contract  in  this  particular,  because 
it  appears  from  the  findings  of  the  court,  which  were  unchal- 
lenged, that  the  parties  themselves  placed  a  practical  con- 
struction on  it,  which  is  controlling.  The  trial  court  found, 
with  reference  to  the  contract  in  question,  that  in  the  years 
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1895  and  1896  Roddan  notified  Mebius  &  Drescher  when  the 
crops  for  those  years  were  ready  for  delivery ;  that  thereupon 
Mebins  &  Drescher,  within  a  time  satisfactory  to  Roddan,  went 
on  the  premises  and  examined  and  inspected  his  entire  crop, 
and  made  selections  therefrom  to  fill  their  contract;  that  the 
hops  so  inspected  and  selected  were  marked  and  stamped  by 
Mebius  and  Drescher  so  as  to  identify  and  select  them  from 
the  remainder  of  the  crop,  and  thereafter  Roddan  hauled  to 
the  railroad  depot  at  Wheatland  the  hops  thus  selected  and 
accepted.  The  same  course  was  pursued  by  the  parties  in 
August,  1897,  as  to  a  jwrtion  of  the  crop  ready  for  delivery  at 
that  time,  in  partial  fulfillment  of  the  entire  quantity  to  be 
delivered  that  year.  As  to  the  portion  of  the  crop  to  be 
delivered  in  September,  1897,  Roddan  wrote  Mebius  & 
Drescher,  early  in  that  month,  that  it  was  baled,  to  come  and 
inspect  it,  and  make  their  selection,  but  when,  towards  the 
end  of  September,  they  went  to  do  so,.  Roddan  had  already 
sold  the  crop  to  the  Horsts,  and  all  of  them  refused  to  allow 
Mebius  &  Drescher  to  make  any  inspection  or  to  take  any 
delivery  whatever  under  the  contract. 

It  will  be  thus  observed  that  from  the  very  beginning,  and 
during  the  years  while  the  terms  of  the  contract  were  being 
harmoniously  carried  out  by  the  parties,  and  up  to  the  very 
month  of  the  repudiation  of  the  contract  by  Roddan  and  the 
Horsts,  the  construction  placed  upon  it  by  both  parties  to  it 
was  that  Mebius  &  Drescher  had  the  right  of  inspection.  This 
was  a  practical  construction  placed  upon  the  contract  by  the 
parties  themselves,  which  renders  it  immaterial  to  consider 
what  might  be  the  literal  construction  of  its  terms.  Parties 
to  a  contract  have  a  right  to  place  such  an  interpretation  upon 
its  terms  as  they  see  fit,  even  when  such  an  interpretation  is 
apparently  contrary  to  the  ordinary  meaning  of  its  provisions. 
And  in  all  cases  where  the  terms  of  their  contract,  or  the 
language  they  employ,  raises  a  question  of  doubtful  construc- 
tion, and  it  appears  that  the  parties  themselves  have  practi- 
cally interpreted  their  contract,  the  courts  will  follow  that 
practical  construction.  It  is  to  be  assumed  that  parties  to  a 
contract  best  know  what  was  meant  by  its  terms,  and  are  the 
least  liable  to  be  mistaken  as  to  its  intention ;  that  each  party 
is  alert  to  his  own  interests,  and  to  insistence  on  his  rights,  and 
that  whatever  is  done  by  the  parties  contemporaneously  with 


Digitized  by 


Google 


March,  1906.]  JVIitau  v.  Roddan.  15 

the  execution  of  the  contract  is  done  under  its  terms  as  they 
understood  and  intended  it  should  be.  Parties  are  far  less 
liable  to  have  been  mistaken  as  to  the  intention  of  their  con- 
tract during  the  period  while  harmonious  and  practical  con- 
struction reflects  that  intention,  than  they  are  when  subse- 
quent differences  have  impelled  them  to  resort  to  law,  and 
one  of  them  then  seeks  a  construction  at  variance  with  the 
practical  construction  they  have  placed  upon  it.  The  law, 
however,  recognizes  the  practical  construction  of  a  contract  as 
the  best  evidence  of  what  was  intended  by  its  provisions. 
In  its  execution,  every  executory  contract  requires  more  or 
less  of  a  practical  construction  to  be  given  it  by  the  parties, 
and  when  this  has  been  given,  the  law,  in  any  subsequent 
litigation  which  involves  the  construction  of  the  contract, 
adopts  the  practical  construction  of  the  parties  as  the  true 
construction,  and  as  the  safest  rule  to  be  applied  in  the  solu- 
tion of  the  difficulty.  (Mayberry  v.  Alhambra  etc.  Co,,  125 
Cal.  446,  [54  Pac.  530,  58  Pac.  68] ;  Keith  v.  Electrical  En- 
gineering Co,,  136  Cal.  181,  [68  Pac.  598].)  In  the  case 
at  bar  the  parties  placed  a  practical  construction  upon  the 
contract  from  the  very  beginning  in  favor  of  the  right  of 
inspection  by  Mebius  &  Drescher.  They  so  construed  it  for 
a  number  of  years,  until  Boddan  disposed  of  the  crop  which 
he  had  written  to  Mebius  &  Drescher  to  come  and  inspect, 
and  the  question  of  construction  was  practically  raised  by 
strangers  to  the  contract — the  Horsts.  Within  the  rule  as 
above  announced,  the  parties  were  bound  by  such  practical 
construction,  and,  as  that  construction  gave  Mebius  &  Drescher 
the  right  of  inspection,  it  was  inconsequential  error,  if  it  was 
error  at  all,  to  admit  evidence  of  a  right  also  by  prevailing 
custom  to  do  so.  This  disposes  of  all  the  points  made  by 
defendants  upon  their  appeals. 

Now,  as  to  the  appeal  by  plaintiff  which  is  taken  from  that 
portion  of  the  judgment  refusing  to  make  any  allowance  to 
the  trustees  for  attorneys'  fees.  The  court  seems  to  have 
denied  the  allowance  because  the  trust-deed  did  not  expressly 
provide  for  attorneys'  fees,  and  also  because  the  litigation 
was  really  between  Mebius  &  Drescher  on  one  side,  and  the 
defendants  on  the  other.  The  court,  however,  found  that 
the  action  commenced  by  the  trustees  was  necessary.  We 
will  not  analyze  the  terms  of  the  contract  to  ascertain  whether 
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it  expressly  provided  for  attorneys'  fees  in  this  action  or 
not.  The  trustees  were  not  concluded  from  allowance  if  it 
did  not.  It  is  provided  by  section  2273  of  the  Civil  Code 
that  **A  trustee  is  entitled  to  the  repayment,  out  of  the 
trust  property,  of  all  expenses  actually  and  properly  in- 
curred by  him  in  the  performance  of  his  trust."  And  the 
general  rule  is  stated  as  follows:  "Whenever  necessary  ex- 
penses are  incurred  in  the  administration  of  the  trust,  the 
trustee  is  entitled,  without  any  express  provision  to  that 
effect,  to  make  the  payments  required  to  meet  the  necessary 
expenses  out  of  the  funds  in  his  hands  belonging  to  the  trust. 
It  is  the  duty  of  a  trustee  to  assert  and  protect,  diligentiy 
and  faithfully,  the  interests  of  the  beneficiaries,  and  if,  in 
fulfilling  that  duty,  he  becomes  involved  in  necessary  litiga- 
tion, he  will  be  allowed  in  his  accounts  a  reasonable  amount 
expended  for  legal  advice,  counsel  fees,  and  other  expenses." 
(28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1089,  1090,  1091.) 

Our  attention  is  not  called  to  any  authority  in  this  state 
or  elsewhere  holding  to  the  contrary.  As  the  court  found 
that  it  was  necessary  for  the  trustees  to  bring  the  action, 
they  were  entitled,  under  the  code  and  the  general  rule,  to 
expenses,  including  attorneys'  fees,  incurred  in  discharging 
their  duty  in  that  regard  under  the  trust.  Notwithstanding 
the  court  finds  the  action  was  properly  brought  by  the 
trustees,  its  refusal  to  allow  attorneys'  fees  seems  to  be  based 
also  on  the  fact  that  the  real  litigation  was  between  Mebius 
&  Drescher  on  the  one  hand,  and  Boddan  and  Horsts  on 
the  other.  But  this  afforded  no  reason  for  refusing  any 
allowance  to  the  trustees.  They  were  compelled  to  bring 
the  action  that  these  disputes  might  be  settled,  and  the 
trustees  directed  by  the  court  how  to  execute  the  trust  as  to 
the  conflicting  and  complicated  matters  involved  under  it. 
The  fact  that  after  suit  brought,  the  main  litigation  de- 
veloped into  a  controversy  over  the  demands  between  Mebius 
&  Drescher  and  defendants  only  affected  the  amount  of  the 
allowance  which  should  be  made  to  the  trustees.  While  not 
entitled  to  an  allowance  covering  all  the  litigation,  they  were 
at  least  entitled  to  an  allowance  for  that  portion  of  it  which 
the  court  found  it  was  necessary  for  them  to  inaugurate. 
There  should  be  no  diflBculty  in  segregating  that  from  the 
main  litigation.    All  that  is  necessary  is  to  restrict  the  allow- 
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ance  on  behalf  of  the  trustees  to  an  amount  which  will  com- 
pensate them  for  attorneys'  expenses  incurred  in  the  litigation 
as  far  as  it  was  necessary  to  be  inaugurated  by  them  in  due 
execution  of  their  trust.  This  disposes  of  all  the  points  made 
on  appeal  by  either  side. 

Returning  now,  as  we  said  we  would,  to  the  stipulation 
and  consent  filed  by  Mebius  &  Drescher,  and  their  attorneys: 
We  do  not  think  that  we  should  make  the  order  in  the  manner 
and  form  suggested  therein.  We  are  satisfied,  however,  that 
an  absolute  reversal  of  the  judgment  should  not  be  made. 
The  litigation,  as  the  transcript  discloses  (785  pages),  was 
quite  complicated.  The  cases  were  fully  tried  on  all  the 
material  issues,  and  on  the  theory  that  Mebius  &  Drescher 
were  in  court.  The  defendants  have,  in  their  appeals,  urged 
all  the  prejudicial  errors  which  they  claim  entitled  them  to 
reversal.  We  have  decided  that  there  is  no  merit  in  any  of 
them,  save  that  Mebius  &  Drescher  should  have  been  made 
parties.  The  only  effect  of  the  failure  to  make  them  parties 
is  that  they  are  not  bound  by  the  judgments  appealed  from. 
We  perceive  no  valid  reason,  however,  why,  when  the  cases 
are  sent  back  to  have  them  brought  in,  and  they  appear,  that 
there  should  be  a  retrial  of  any  of  the  issues  raised  in  the 
cases,  if  they  should  elect,  under  proper  pleading  or  stipula- 
tion, to  be  bound  by  the  findings  and  conclusions  of  law 
theretofore  made.  We  think,  in  the  interest  of  justice  to  all 
parties,  this  should  be  permitted. 

It  is  ordered,  therefore,  that  the  judgments  appealed  from 
be  reversed;  that  the  lower  court  order  Mebius  &  Drescher 
to  be  brought  in  as  parties  to  both  actions;  that  upon  their 
appearance,  if,  by  proper  pleading  or  stipulation  filed,  they 
shall  elect  to  be  bound  by  the  findings  and  conclusions  as 
already  made  (except  as  to  the  matter  of  attorneys'  fees  to 
the  trustees),  that  no  further  retrial  or  consideration  of  any 
other  issue  in  the  case,  save  that,  need  be  had.  As  to  that 
issue,  the  finding  of  the  court  that  the  trustees  were  not 
entitled  to  an  allowance  for  attorneys'  fees  is  not  sustained 
by,  and  is  contrary  to,  the  evidence,  and  necessitates  a  differ- 
ent finding  by  the  court  upon  the  evidence  as  it  stands  in  the 
record,  which  the  court  is  directed  to  make.  Upon  making 
such  finding,  and  Mebius  &  Drescher  having  signified  their 
election  to  be  bound  by  that  and  the  other  findings  and 
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conclusions  theretofore  made,  the  court  shall  thereupon  direct 
judgment  to  be  entered  on  the  findings  and  conclusions,  with- 
out further  trial  of  any  issue  in  either  case.  Should  Mebius 
&  Drescher,  however,  upon  their  appearance  file  such  plead- 
ings as  raise  issues  between  the  parties  as  to  any  matter  not 
previously  tried,  or  new  issues,  then  the  court  shall  proceed 
to  a  new  trial  only  of  the  issues  involved  under  such  plead- 
ings. 

The  judgments  appealed  from  are  reversed  and  the  cases 
remanded  with  directions  to  the  lower  court  to  proceed  with 
the  disposition  of  them  under  the  directions  contained  in 
this  opinion.  Costs  of  appeal  are  allowed  to  the  respective 
appellants. 

Henshaw,  J.,  and  McParland,  J.,  concurred* 

Hearing  in  Bank  denied. 


[S.  F.  No.  3485.    In  Bank.— March  19,  1906.] 

EUBERTA    BENNICHSEN,    Respondent,    v.    MARKET- 
STREET  RAILWAY  COMPANY,  Appellant. 

• 

Collision  with  Street-Car — Contributory  Negligence — Erroneous 
Instruction — Avoidance  of  Peril  by  Motorman — Ignorance  of 
.Peril. — ^In  an  action  by  a  young  girl,  through  her  guardian  ad  litems 
for  injuries  received  from  collision  with  a  street-car,  where  there  is 
uncontradicted  evidence  that  the  motorman  did  not  see  the  plainti£F 
until  after  the  accident,  and  did  not  know  of  her  peril,  it  was 
error  to  instruct  the  jury  that  even  though  she  or  her  parents  were 
guilty  of  contributory  negligence,  still  she  was  entitled  to  recover, 
"if,  by  reason  of  negligence  on  his  part,  the  motorman  failed  to 
avoid  the  accident." 

Id. — Neougence  of  Motorman  not  Affecting  Contributory  Negli- 
gence.—It  is  only  the  power  to  avoid  the  accident  after  actual 
discovery  of  the  peril  of  the  plaintiflP  that  will  render  the  defendant 
liable,  notwithstanding  the  contributory  negligence  of  the  plaintiff; 
and  neither  the  mere  remissnefw  of  the  motorman  in  failing  to  dis- 
cover the  peril  because  he  was  looking  back  and  not  in  front  of 
him,  nor  his  failure  to  ring  the  bell  or  to  give  other  notice,  if 
required  to  do  00,  constituted  such  negligence  as  would  take  the 
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ont  of  the  rule  that  one  gwltj  of  eontributoiy  negligence  cannot 
recover. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  denying  a  new  trial. 
Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  W.  Cross,  for  Appellant 

Emil  C.  Peters,  and  Bert  Schlesinger,  for  Respondent. 

McFARLAND,  J. — This  is  an  action  to  recover  damages 
on  behalf  of  the  infant  plaintiff  for  personal  injuries  alleged 
to  have  been  caused  by  being  struck  by  a  moving  car  of 
defendant.  The  verdict  and  judgment  were  for  plaintiff, 
and  defendant  appeals  from  an  order  denying  its  motion  for 
a  new  trial. 

The  important  features  of  the  case  are  these:  At  the  time 
of  the  alleged  injuries  defendant  was  operating  a  double- 
track  electric  street  railroad  on  Sansome  Street  in  San  Fran- 
cisco, the  street  running  north  and  south.  Defendant  also 
was  operating  a  similar  sti'eet  railroad  on  Broadway  Street, 
which  runs  east  and  west,  crossing  Sansome  Street.  Plaintiff 
lived  with  her  parents  in  a  house  on  the  southeast  corner  of 
Sansome  and  Broadway,  where  the  two  railroads  cross  each 
other.  She  had  been  going  to  school  for  about  four  years 
before  the  accident  by  which  she  was  injured,  and  in  going 
to  and  from  school,  doing  errands,  etc.,  she  had  been  in  the 
habit  almost  daily  of  crossing  said  railroads.  She  was  at 
the  time  of  the  accident  almost  nine  years  old — eight  years, 
eight  months,  and  some  days.  Her  mother  had  frequently 
cautioned  her  to  be  careful  in  crossing  the  railroads.  The 
plaintiff  herself  testified  that  before  the  accident  when  cross- 
ing the  railroads  she  would  look  to  see  if  there  was  any  car 
coming  so  that  she  would  not  get  hurt,  and  that  if  she  saw 
a  car  coming  she  would  wait  on  the  sidewalk  until  it  had 
passed.  On  the  day  of  the  accident  she  undertook  to  cross 
Sansome  Street  between  Broadway  and  Pacific  Street,  which 
is  the  next  street  south  of,  and  parallel  with,  Broadway,  when 
the  car  was  close  at  hand  going  north  toward  Broadway,  and 
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was  struck  by  it,  and  injured.  She  did  not  look  to  see  if 
the  ear  was  coming.  The  evidence  of  defendant  was  to  the 
point  that  she  ran  against  the  side  of  the  car,  and  was 
thrown  under  it,  although  the  jury  may  have  been  justified 
in  finding  that  she  was  ^  struck  by  the  front  end  of  the  car. 
Witnesses  for  plaintiff  testified  that  when  they  saw  her  just 
before  the  accident  she  was  from  eight  to  ten  feet  from  the 
car.  But  under  any  view  of  the  evidence  on  this  point  it  is 
clear  beyond  doubt  that  if  she  had  been  a  person  of  mature 
age  she  would  have  been  guilty  of  contributory  negligence, — 
negligence  which  contributed  proximately  and  directly  to  her 
injuries.  And  we  need  not  inquire  whether  the  jury  would 
have  been  justified,  under  all  the  evidence  on  the  point,  in 
finding,  that,  on  account  of  her  age,  no  negligence  could  be 
attributed  to  her,  because  the  case  was  tried  on  the  theory, 
and  the  jury  were  instructed,  that  even  though  she  or  her 
parents  were  guilty  of  contributory  negligence,  still  she  was 
entitled  to  recover  if,  **by  reason  of  negligence  on  his  part, 
the  motorman  failed  to  avoid  the  accident,*'  and  **if  the 
defendant's  employees  could  have  avoided  the  injury  by 
the  exercise  of  ordinary  care." 

The  case,  therefore,  was  tried  upon  the  theory  that  there 
was  evidence  to  bring  it  within  the  cases  which  hold  that 
although  the  person  injured  put  himself  by  his  own  negli- 
gence in  a  place  of  danger,  if  the  employees  in  charge  of  the 
train  discovered  his  danger  in  time  to  prevent  injury  by  the 
exercise  of  ordinary  care  and  did  not  do  so,  then,  notwith- 
standing the  contributory  negligence  of  the  injured  person, 
he  may  recover.  But  there  was  no  such  evidence  in  the  case 
at  bar.  There  is  no  pretense  that  the  motorman  saw  the 
plaintiff  at  all  at  the  time  of  the  accident  until  after  it  had 
occurred;  on  the  other  hand,  it  is  shown  clearly  that  he  did 
not.  The  motorman  testified  that  he  did  not  see  her,  and  his 
testimony  is  not  only  uncontradicted,  but  is  confirmed  by 
testimony  of  the  plaintiff.  He  said  that  he  was  looking  ahead 
on  Sansome  Street,  although  somewhat  to  the  left  or  west 
in  order  to  watch  a  car  that  might  be  coming  down  Broad- 
way, but  that  he  had  Sansome  Street  in  full  view,  and  did 
not  see  plaintiff  until  she  had  run  into  the  side  of  the  car. 
And  to  confirm  the  fact  that  he  did  not  see  her,  one  of  plain 
tiff's  main  witnesses  testified  that  at  the  time  of  the  accident 
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the  motorman  **was  looking  behind'*  and  that  **his  face  was 
back  he  was  looking  back  he  was  not  looking  ahead."    And, 
indeed,  plaintiff's  whole  case  is  argued  upon  the  theory  that 
the  negligence  of  the  motorman  consisted  in  his  not  looking 
ahead,  and  that  this  is  the  negligence  which  entitles  plaintiff 
to  recover,  even  though  she  was  guilty  of  contributory  negli- 
gence.    But  no  case  has  gone  that  far;  and  to  go  that  far 
would  be  to  practically  destroy  the  whole  doctrine  of  con- 
tributory negligence.     There  was  in  this  case,  therefore,  no 
evidence  to  justify  the  jury  in  finding  that  there  was  such 
negligence  on  the  part  of  defendant's  employees  as  entitled 
plaintiff  to  recover  notwithstanding  her  contributory  negli- 
gence.   Of  course,  contributory  negligence  implies  some  negli- 
gence on  the  part  of  the  defendant;  and  the  general  rule  is 
that  a  plaintiff  complaining  of  personal  injuries  caused  by 
a  train  or  car,  who  was  himself  guilty  of  negligence  which 
contributed  proximately  and  directly  to  the  injuries,  cannot 
recover,  although  the  defendant  was  also  guilty  of  negli- 
gence.    There  are  exceptions  to  the  rule,  however,  but  they 
embrace  only  those  cases  where  a  person  is  by  his  own  negli- 
gence in  a  dangerous  situation  and   is   discovered  in  that 
position  by  those  in  the  management  of  the  approaching  train 
in  time  to  prevent  injury  by  the  exercise  of  ordinary  care. 
In  the  earlier  cases  the  conduct  of  those  in  charge  of  a  train 
who,  seeing  one  in  a  dangerous  position,  made  no  effort  to 
avoid  injuring  him  when  it  could  have  been  easily  avoided, 
is  characterized  as  ** willful  and  wanton."     The  cases,  how- 
ever, all  hold  that  the  discovery  of  such  a  person  in  a  danger- 
ous position  in  time  to  prevent  injury  by  the  exercise  of 
ordinary  care  is  necessary  to  constitute  an  exception  to  the 
rule  that  one  guilty  of  contributory  negligence  cannot  re- 
cover.   It  is  not  necessary  to  review  the  authorities  cited  by 
respondent  other  than  the  case  of  Lee  v.  Market-Street  E, 
Co,,  135  Cal.  293,   [67  Pac.  765],  for  that  is  the  case  most 
favorable  to  respondent's  contention.     But  in  the  Lee  case 
this  court,  after  referring  to  certain  evidence  said   (italics 
ours) :  '*Here,  then,  was  enough  to  warrant  the  submission  to 
the  jury  of  the  question  whether  or  not  the  defendant  exercised 
ordinary  care  after  discovery  of  plairUiff's  situation  of  peril. 
If  it  did  not,  then,  notwithstanding  the  negligence  of  plain- 
tiff, it  was  liable.     The  verdict  of  the  jury  is  a  finding  to 
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the  effect  that  they  did  not  believe  that  defendant's  employees 
exercised  proper  care  after  discovery  of  plaintiff's  situation." 
And  so  that  case  was  decided  upon  the  theory  that  defendant 
failed  to  exercise  ordinary  care  to  prevent  the  accident  after 
discovery  of  plaintiff's  perilous  situation.  It  has  been  ex- 
pressly held  that  a  case  like  the  one  at  bar  can  be  taken 
out  of  the  doctrine  of  contributory  negligence  only  where 
the  defendant  had  actual  knowledge  of  plaintiff's  perilous 
situation.  In  Harrington  v.  Los  Angeles  Ry.  Co.,  140  Cal. 
514,  [74  Pac.  15,  98  Am.  St.  Rep.  85],  this  court,  speaking 
through  Angellotti,  J.,  after  quoting  from  Beach  on  Con- 
tributory Negligence,  said:  **It  is,  of  course,  true,  as  urged 
by  defendant,  that  it  is  essential  to  such  liability  that  the 
defendant  did  actually  know  of  the  danger,  and  that  there 
is  no  such  liability  where  he  does  not  know  of  the  peril  of 
the  injured  party,  but  would  have  discovered  the  same  but 
for  remissness  on  his  part."  In  Herbert  v.  Southern  Pacific 
Co.,  121  Cal.  232,  [53  Pac.  652],  Temple,  J.,  speaking  for  the 
court,  said:  **The  case  is  not  within  the  rule  laid  down  in 
Esrey  v.  Southern  Pacific  Co,,  103  Cal.  541,  [37  Pac.  500]. 
Doubtless,  notwithstanding  the  negligence  of  a  plaintiff  has 
put  him  in  peril,  yet  if  his  danger  is  perceived  by  the  defend 
ant  in  time,  so  that  by  the  exercise  of  ordinary  diligence  on 
his  part  injury  can  be  avoided,  the  defendant  will  be  held 
for  the  injury.  But  that  is  based  upon  the  fact  that  a  defend- 
ant did  actually  know  of  the  danger — not  upon  the  propo- 
sition that  he  would  have  discovered  the  peril  of  the  plaintiff 
but  for  remissness  on  his  part.  Under  this  rule,  a  defendant 
is  not  liable  because  he  ought  to  have  known." 

It  is  not  necessary  to  discuss  with  much  detail  the  excep- 
tions taken  by  appellant  to  rulings  of  the  court  in  the  matter 
of  instructing  the  jury.  The  gravest  objection  to  instructions 
given  at  request  of  plaintiff  is  that,  whether  or  not  they  are 
on  their  face  as  abstract  propositions  of  law  erroneous,  they 
were  not  applicable  to  the  evidence  and  undisputed  facts  in 
the  case,  and  therefore  misleading  to  the  jury.  They  gave 
the  jury  to  understand  that  although  plaintiff  was  guilty 
of  contributory  negligence,  still  they  might  find  for  plaintiff 
if  they  believed  that  defendant  was  guilty  of  any  of  the 
kinds  of  negligence  to  which  the  evidence  in  any  way  pointed. 
But  the  only  negligence  of  defendant  to  which  the  evidenct 
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in  any  way  pointed  was  the  failure  of  the  motorman  to  ring 
a  bell  or  give  other  notice  (if,  indeed,  he  was  required  to  ring 
a  bell  at  that  point),  and  that,  as  testified  to  by  one  of  plain- 
tiflE's  witnesses,  he  was  looking  back  and  not  in  front  of  him 
at  the  moment  when  the  accident  occurred.  Assuming  that 
these  two  things  constituted  negligence,  they  were  not,  under 
the  authorities  above  quoted,  the  kinds  of  negligence  which 
took  the  case  out  of  the  rule  that  one  guilty  of  contributory 
negligence  cannot  recover.  For  instance,  in  instruction  No. 
2,  given  at  the  request  of  plaintiff,  the  jury  were  told  that 
"a  party  having  an  opportunity  by  the  exercise  of  proper 
care  to  avoid  injuring  another,  must  do  so  notwithstanding 
that  the  latter  has  placed  himself  in  the  situation  of  danger 
by  his  own  negligence  or  wrong,  and  although  you  should 
find  that  the  parents  of  the  plaintiff  or  either  of  them  were 
careless  in  permitting  the  child  to  go  upon  the  street  un- 
attended, or  that  the  child  herself  was  negligent,  nevertheless, 
if  the  defendant's  employees  could  have  avoided  the  injury 
by  the  exercise  of  ordinary  care,  then  you  should  find  for  the 
plaintiff.''  Now,  in  the  case  at  bar,  there  was  no  evidence 
that  the  motorman  **had  an  opportunity"  to  avoid  injuring 
plaintiff,  or  that  he  discovered  her  in  a  perilous  situation, 
but  on  the  contrary  it  was  proven  and  is  admitted  that  he 
did  not  see  her  at  all  before  the  accident;  and,  therefore,  the 
above  instruction  could  apply  to  the  case  only  upon  the  propo- 
sition that  defendant  was  liable  on  account  of  the  asserted 
negligence  of  the  motorman  in  not  looking  ahead  at  the 
moment  immediately  preceding  the  accident — which  is  not 
the  law.  The  same  may  be  said  of  the  court's  amendment  to 
instruction  No.  13  asked  by  defendant.  We  do  not  deem  it 
necessary  to  further  refer  to  the  instructions  giten,  refused, 
and  modified. 

The  order  appealed  from  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Beatty,  C.  J.,  Angellotti,  J.,  Shaw,  J.,  Henshaw,  J.,  and 
Sloss,  J.,  concurred. 

Behearing  denied. 
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[Sac.  No.  1272.     In  Bank.— March  20,  1906.] 

AMANDA  p.  AUSTIN,  Appellant,  v.  GEORGE  H.  WIL- 
COXSON, Respondent. 

Tbust-Fund  —  Equity  —  Pleading  —  Action  at  Law. — Though  equity 
may  enforce  a  trust  against  the  executor  of  a  deceased  trustee,  yet 
a  complaint  against  an  executor  not  as  such,  but  individually,  alleg- 
ing that  a  sum  of  money  was  delivered  by  one  granduncle  of 
plaintiff  to  another,  to  be  held  in  trust  for  her,  and  to  be  paid  to 
her  at  the  death  of  the  latter,  and  that  after  his  death  defendant 
took  possession  of  the  money  and  withheld  it,  and  refused  to 
deliver  it  to  plaintiff  upon  demand,  does  not  state  a  cause  of 
action  in  equity  to  enforce  a  trust,  but  only  shows  a  cause  of  action 
at  law,  which  may  indifferently  be  cailed  one  in  trover,  in  CLSSumpsit, 
or  for  money  had  and  received. 

Id. — Trust  in  Personalty — Parol  Evidence — Oral  Declarations- 
Caution. — Though  a  trust  in  personal  property  may  be  created, 
declared,  or  admitted  verbally,  and  the  oral  declarations  of  the 
alleged  trustee  are  admissible  in  evidence  for  that  purpose,  yet 
such  evidence  must  be  clear  and  unequivocal;  and  where  there  are 
no  acts  of  the  trustee  in  corroboration  of  such  oral  declarations, 
evidence  of  them  must  be  viewed  with  caution,  and  mere  evidence 
of  the  oral  declarations  of  a  deceased  person,  to  establish  a  trust 
against  him  which  in  general  cannot  be  contradicted,  must  be 
deemed  in  its  nature  the  weakest  and  most  unsatisfactory. 

Id. — Support  op  Adverse  Finding. — Where  the  oral  declarations  proved 
were  contradictory,  or  inherently  improbable,  or  conflicted  with 
proved  or  admitted  facts  and  with  the  admissible  evidence  of  the 
books  of  account  of  the  deceased  granduncle  alleged  to  have  created 
the  trust,  showing  that  he  had  no  such  sum  of  money  in  his  pos- 
session as  that  claimed  to  have  been  deposited  in  trust,  a  finding 
against  the  existence  of  the  trust  is  suflBciently  supported. 

Id. — Estoppel  of  Alleged  Trustee — Absence  op  Pleading — Recovery 
roR  Services — Prejudice  not  Shown. — Where  no  facts  showing 
an  estoppel  against  the  alleged  trustee  were  pleaded,  and  the  plain- 
tiff had  recovered  against  his  estate  for  the  value  of  all  services 
rendered  to  him,  and  she  is  not  shown  to  have  been  prejudiced  in 
any  way  by  such  statement  as  he  may  have  made  to  her  while 
living  with  him,  her  contention  that  his  declarations  and  acts  are 
sufficient  to  raise  an  estoppel  against  him  in  her  favor  is  not  meri- 
torious. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial. 
G.  M.  Nichol,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

John  M.  Fulweiler,  and  Grove  L.  Johnson,  for  Appellant. 

Clinton  L.  White,  and  Arthur  M.  Seymour,  for  Respondent. 

HENSHAW,  J.— Plaintiff's  complaint  alleged  that  Jack- 
son   Wilcoxson   and   Jefferson   Wilcoxson   were   her   grand- 
uncles;   that  on  or  about  the   tenth  day   of  March,   1885, 
Jackson  Wilcoxson  delivered  to  Jefferson  Wilcoxson  the  sum 
of  seventy-five  thousand  dollars,  to  be  held  in  trust  for,  and 
to  be  paid  to,  plaintiff  at  the  time  of  the  death  of  Jefferson 
Wilcoxson;  that  Jefferson  Wilcoxson  accepted  the  trust  and 
took   possession   of  the  seventy-five   thousand   dollars;   that 
Jefferson  Wilcoxson  died  in  the  city  and  county  of  Sacra- 
mento on  the  eighth  day  of  April,  1898;  that  he  did  not  de- 
liver to  plaintiff  in  his  lifetime,  nor  at  his  death,  the  sum  of 
seventy-five   thousand    dollars;    that   immediately    after   his 
death  the  defendant  George  H.  Wilcoxson  **took  possession 
of  said  sum  of  $75,000  held  in  trust  for  plaintiff  as  aforesaid, 
and  ever  since  has  withheld  and  now  withholds  the  sum  from 
the  plaintiff'*;  that  after  demand  defendant  has  refused  and 
still  refuses  to  deliver  the  money  to  plaintiff.  Plaintiff  prayed 
judgment  that  defendant  deliver  to  her  the  sum  of  seventy- 
five  thousand   dollars,   and  that   in   the   mean   time   he  be 
restrained  from  disposing  of  any  part  of  it.    Defendant  an- 
swered first  by  denial.    For  a  second  defense  he  alleged  that 
Jefferson  Wilcoxson  died  leaving  a  last  will  and  testament 
by  which  he  bequeathed  all  of  his  estate ;  that  defendant  was 
named  executor  therein  and  thereunder,  and  was  appointed, 
qualified,  and  acted  as  executor  j  that  as  executor  he  proceeded 
to  take  possession  of  all  the  property,  real  and  personal,  be- 
longing to  the  estate,  and  that  he  took  possession  of  these 
properties  in  no  other  way  than  as  executor.     The  moneys 
which  plaintiff  seeks  to  recover  defendant  personally  makes 
no  claim  to,  and  has  not  converted  to  his  own  use,  but  has 
taken  and  held  the  same  only  in  his  capacity  as  executor  as 
money  belonging  to  the  estate  of  Jefferson  Wilcoxson,  de- 
ceased; that  he  did  not  know  and  had  no  means  of  knowing 
that  plaintiff  laid  claim  to  the  sum  of  seventy-five  thousand 
dollars,  or  any  other  sum,  as  having  been  held  in  trust  by 
his  testator  for  her  benefit  until  the  eighteenth  day  of  Janu- 
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ary,  1900,  when  for  the  first  time  plaintiff  notified  defendant 
of  her  claim,  and  demanded  of  him  the  payment  of  the  said 
sum  of  seventy-five  thousand  dollars.     Upon  this  defendant 
then  proceeds  to  set  forth  matters  from  which  he  contends 
that  plaintiff  is  estopped  by  her  conduct  from  asserting  a 
claim  to  this  money,  matters  which  need  not  here  be  set  forth 
with  any  particularity.    Upon  the  issues  thus  joined  trial  was 
had  before  the  court,  which  found  against  the  allegations  of 
plaintiff's  complaint  and  affirmatively  in  favor  of  defendant's 
plea   in   estoppel,   and   rendered   its   judgment  accordingly. 
Plaintiff  appeals,  and  upon  her  appeal  urges  that  the  com- 
plaint is  **  purely  a  bill  in  equity  to  have  declared  and  en- 
forced a  trust,"  and  that  it  was  the  duty  of  the  court  there- 
fore to  have  found  on  all  of  the  issues  by  special  findings, 
whereas  the  findings  in  fact  made  were  that  **the  allegations 
of  the  second,  third  and  sixth  subdivisions  of  the  amended 
complaint  are  not,  nor  are  any  of  them,  true,  and  the  allega- 
tions of  the  second  subdivision  of  the  answer  of  the  defendant 
are  true.''     We  think,  however,  that  plaintiff  misconceives 
the  legal  effect  of  her  complaint.     It  is  not  an  action  to 
declare  and   enforce  a  trust.     She  sues  at  law  to  recover 
moneys  which  she  alleges  have  come  into  the  hands  of  the 
defendant  and  which  upon  her  demand  he  has  refused  to  turn 
over  to  her.     Her  action  may  indifferently  be  called  one  in 
trover,  in  assumpsit,  or  for  money  had  and  received.     It  is 
true  that  to  make  out  her  title  to  the  money  she  alleges  that 
it  was  given  by  one  of  her  granduncles  to  another  grand- 
uncle  in  trust  for  her,  but  the  allegation  as  to  this  defendant's 
connection  with  the  fund  is  simply  that  he  **took  possession 
of  it"  and  refuses  after  demand  to  pay  it  over.     The  same 
allegation  would  be  good  against  a  thief  who  had  actually 
stolen  the  money,  and  assuredly  it  cannot  be  said  that  a 
demand  upon  one  whom  it  is  alleged  has  wrongfully  taken 
and  wrongfully  holds  money  constitutes  an  equitable  action 
to  enforce  a  trust.    The  enforcement  of  a  trust  in  equity  has 
in  contemplation  the  terms,  conduct,  and  management  of  the 
trust,  the  settlement  of  the  trustee's  accounts,  compensation 
to  the  trustee,  the  order  of  payment  over  and  his  discharge 
from  his  trusteeship.    None  of  these  matters  is  here  in  con- 
templation.    It  is  not  even  charged  that  the  defendant  ob- 
tained and  holds  the  money  as  executor  of  the  estate  of  his 
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deceased  uncle.  Nor  is  its  recovery  in  any  way  to  be  had  out 
of  the  funds  of  the  estate.  The  demand  is  for  a  personal 
judgment  against  the  defendant  in  his  individual  capacity. 
Equity  will,  of  course,  enforce  a  trust  against  the  executor 
of  the  decesused  trustee.  {Walherly  v.  Bacon's  Executors,  85 
Cal,  137,  [24  Pac.  638] ;  McGrath  v.  Carroll,  110  Cal.  79, 
[42  Pac.  466] ;  Byrne  v.  Byrne,  113  Cal.  291,  [45  Pac.  536] ), 
but  such  is  not  the  action  here  brought.  The  findings  which 
the  court  made  are  supported  by  the  decisions  of  this  court 
from  the  cases  of  McEwen  v.  Johnson,  7  Cal.  258,  uniformly 
down  to  the  case  of  McLennan  v.  Wilcox,  126  Cal.  51,  [58 
Pac.  305]. 

The  principal  point  presented  in  argument  upon  this  appeal, 
however,  is  that  the  evidence  is  insufficient  to  sustain  the 
findings  of  the  court  to  the  effect  that  Jackson  Wilcoxson 
did  not  deliver  to  Jefferson  Wilcoxson  the  sum  of  seventy- 
five  thousand  dollars  to  be  held  in  trust  and  to  be  paid  to 
plaintiff  at  the  time  of  the  death  of  Jefferson  Wilcoxson,  and 
that  Jefferson  Wilcoxson  did  not  accept  in  trust,  and  did  not 
take  and  hold  in  possession,  the  sum  of  seventy-five  thousand 
dollars,  or  any  other  sum  in  trust  for  the  plaintiff.  A  con- 
sideration of  this  proposition  necessitates  the  following  state- 
ment of  facts:  The  deceased  Jefferson  Wilcoxson  was  a  very 
wealthy  bachelor.  Upon  his  death  he  left  an  estate  of  a 
value  exceeding  one  million  dollars.  Over  two  hundred  thou- 
sand dollars  of  this  was  personal  property,  the  principal  part 
of  which  was  money.  In  his  safe  at  the  time  of  his  death 
were  found  moneys  to  the  amount  of  sixty-odd  thousand 
dollars,  partly  in  paper  money,  partly  in  coin,  the  packages 
wrapped  and  labeled  with  the  amount  of  moneys  which  they 
contained  and  the  deceased's  name,  all  in  his  own  handwriting. 
In  another  part  of  the  safe  was  an  envelope  on  the  outside 
of  which  in  the  handwriting  of  Jefferson  Wilcoxson  was 
written  **  1,000  shares  Amanda  P.  Austin."  Inside  of  the 
envelope  was  found  a  certificate  for  a  thousand  shares  of 
stock  in  a  mining  company  issued  to  Jefferson  Wilcoxson, 
and  indorsed  by  him  to  Amanda  P.  Austin.  There  were 
certificates  of  deposit  also  found  in  the  safe.  These  certificates 
of  deposit  bore  no  indicia  of  a  trust,  but  were  one  and  all 
in  favor  of  Jefferson  Wilcoxson.  The  plaintiff,  as  has  been 
said,  was  the  grandniece  of  Jefferson  Wilcoxson  and  lived 
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with  him  much  as  though  she  were  his  own  daughter.  It  is 
contended  that  in  so  living  with  him  and  devoting  herself 
to  him  the  plaintiff  made  large  personal  sacrifices,  forbore 
entering  into  the  marriage  state,  and  in  all  ways  effaced 
herself  to  the  comfort  and  happiness  of  her  uncle.  Prom 
witnesses  testifying  to  the  declarations  which  Jefferson  Wil- 
coxson made  to  them  in  his  lifetime  the  record  abounds  with 
compressions  of  his  affection  for  the  plaintiff;  that  she  was 
a  noble  woman ;  that  she  was  kinder  to  him  than  a  daughter 
would  have  been,  with  assurances  that  he  proposed  to  provide 
bountifully  for  her  in  his  will;^  that  he  would  leave  her  a 
rich  woman,  and  much  more  to  this  effect.  It  appears 
further  that  upon  Wilcoxson 's  death,  provision  to  the  satis- 
faction of  this  niece  not  having  been  made,  she  presented 
a  claim  against  his  estate  for  the  value  of  her  services  rendered 
to  him,  and  upon  this  claim  prosecuted  a  suit  in  the  superior 
court  to  judgment  in  the  sum  of  twenty  thousand  dollars, 
and  this  judgment,  with  interest  and  costs,  was  paid  to  her 
in  full  by  the  estate.  Thus  whatever  may  have  been  her 
claim  against  the  estate  of  Jefferson  Wilcoxson  for  her  devo- 
tion, her  self-denial,  and  her  sacrifices,  it  has  received  a  money 
value  at  the  instance  of  her  own  litigation  and  the  amount 
has  been  paid  to  her.  In  the  present  litigation,  therefore, 
the  evidence  of  promises  and  assurances  of  the  deceased  as 
to  what  he  would  do  for  her  out  of  his  own  estate  are 
of  no  importance,  weight,  or  value.  This  action  is  strictly 
brought  and  a  recovery  strictly  sought  upon  the  allegation 
that  Jackson  Wilcoxson  delivered  to  Jefferson  Wilcoxson,  and 
Jefferson  Wilcoxson  received  in  trust  for  plaintiff,  seventy- 
five  thousand  dollars,  which  seventy-five  thousand  dollars 
Jefferson  Wilcoxson  has  never  paid  over  to  plaintiff  and 
which  seventy-five  thousand  dollars  this  defendant  took  pos- 
session of  and  now  retains.  While  plaintiff  presented  her 
claim  against  the  estate  of  Jefferson  Wilcoxson  for  the  value 
of  her  services,  arid  while  she  testifies  that  during  his  lifetime 
Jefferson  Wilcoxson  repeatedly  told  her  that  her  uncle  Jack- 
son had  left  a  large  s\im  of  money  with  him  in  trust  for  her 
and  that  the  money  was  in  his  safe,  she  never  presented 
any  claim  against  the  estate  for  this  money.  In  avoidance 
of  the  principle  declared  in  Lathrop  v.  Bampton,  31  Cal.  17, 
[89  Am.  Dec.  141],  and  the  numerous  cases  which  have  fol- 
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lowed  and  upheld  it,  plaintiff  endeavors  to  earmark  the  trust- 
fund,  and  to  this  end  the  testimony  is  directed  to  show  that 
the  seventy-five  thousand  dollars  alleged  to  have  been  left  in 
trust  by  Jackson  Wilcoxson  was  the  money  actually  found  in 
Jefferson's  safe  at  the  time  of  his  death. 

With  this  statement  of  the  surrounding  facts  and  circum- 
stances, we  are  brought  to  a  consideration  of  the  testimony 
by  which  it  is  sought  to  establish  the  trust.  As  to  this  testi- 
mony, it  may  be  said  in  general  that  it  consists  wholly  of 
evidence  given  by  witnesses  of  the  declarations  made  by 
Jefferson  Wilcoxson  during  his  lifetime.  There  is  no  other 
evidence  of  it  whatsoever.  There  is  no  writing  of  Jefferson 
Wilcoxson,  no  memorandum,  no  acts  of  his  in  support  of  the 
trust,  other  than  these  oral  declarations  testified  to  by  the 
%vitnesses.  The  trust  sought  to  be  established  being  one  in 
personalty,  of  course,  the  oral  declarations  of  Jefferson  Wil- 
coxson are  permissible  in  evidence  for  this  purpose.  (Civ.  Code, 
sec.  2222.)  Trusts  in  personalty  may  be  created,  declared, 
or  admitted  verbally,  and  may  be  proved  by  parol  evidence, 
although,  as  the  authorities  uniformly  unite  in  declaring, 
such  evidence  must  be  clear  and  unequivocal.  (Silvey  v. 
Hodgdon,  52  Cal.  363;  Sheehan  v.  Sullivan,  126  Cal.  189, 
[58  Pac.  543] ;  Barker  v.  Hurley,  132  Cal.  21,  [63  Pac. 
1071]  ;  3  Pomeroy's  Equity  Jurisprudence,  sec.  1008;  1  Perry 
on  Trusts,  sec.  77.)  In  considering  what  evidence  may  be 
regarded  as  clear  and  convincing  in  the  establishment  of  such 
a  trust,  it  must  be  borne  in  mind  that  the  code  enjoins  caution 
in  the  reception  of  evidence  of  the  oral  admissions  of  a  person 
(Code  Civ.  Proc.  sec.  2061),  even  when  that  person  is  living. 
When  he  is  dead,  and  when,  from  the  very  nature  of  the 
evidence  offered,  it  is  impossible  generally  to  contradict  the 
witnesses  who  testify,  reason  suggests  an  even  greater  degree 
of  caution,  and  it  is  not  stating  it  too  strongly  to  say  that 
evidence  so  given  under  such  circumstances  must  appear  to 
any  court  to  be  in  its  nature  the  weakest  and  most  unsatisfac- 
tory. (Mattingly  v.  Pennie,  105  Cal.  514,  [39  Pac.  200, 
45  Am.  St.  Rep.  87] ;  Davis  v.  Davis,  26  Cal.  23,  [85  Am. 
Dec.  157]  ;   Byrne  v.  Byrne,  113  Cal.  295,  [45  Pac.  536].) 

It  would  be  unprofitable  to  review  at  length  the  testimony 
of  plaintiff's  witnesses  offered  to  establish  this  trust  by  the 
parol  admissions  of  the  deceased,  but  in  general  it  may  be 
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said  that  the  testimony  of  some  was  inherently  improbable, 
the  testimony  of  others  conflicted  either  with  proved  or  admit- 
ted facts,  or  with  the  evidence  of  other  witnesses  testifying 
upon  the  same  matter.  The  testimony  of  one  of  the  witnesses 
fixes  the  date  of  the  gift  by  Jackson  as  years  before  his  death. 
The  testimony  of  another  witness  fixes  it  as  a  gift  by  check 
a  short  time  before  his  death.  The  testimony  of  still  another 
witness  would  fix  it  as  money  in  the  safe  of  Jackson  Wilcoxson 
at  the  time  of  his  death,  which  money  Jefferson  Wilcoxson 
took  from  the  safe,  which  also  contained  a  letter  to  plaintiff 
from  Jackson  Wilcoxson  declaring  the  gift  made  to  her.  The 
character  and  personnel  of  some  of  the  witnesses  offering  this 
testimony,  who  are  shown  to  have  been  comparative  strangers 
to  the  deceased,  might  likewise  of  itself  have  caused  doubt 
in  the  mind  of  the  trial  judge.  Prom  the  nature  of  this 
evidence  it  was  impossible,  as  has  been  said,  to  contradict 
all  the  alleged  admissions,  but  wherever  a  matter  was  testified 
to  as  a  fact,  the  defense  experienced  little  diflSculty  in  showing 
the  non-existence  of  the  fact.  For  example,  as  to  the  alleged 
declaration  that  the  seventy-five  thousand  dollars  was  in  the 
safe  of  Jackson  Wilcoxson  at  the  time  of  his  death,  and  was 
upon  his  deathbed  given  over  to  his  brother  Jefferson  with 
the  letter  to  the  plaintiff,  it  is  shown  by  disinterested  and 
indisputable  testimony  that  there  was  no  money  and  no 
letter  in  the  safe  when  it  was  opened.  So  as  to  the  check, 
it  was  shown  by  the  banks  with  which  Jackson  Wilcoxson 
did  business  and  by  his  own  books  of  account  that  no  such 
check  had  ever  been  given.  And  so  generally  the  defense 
undertook  and  successfully  carried  the  burden  of  showing  by 
the  banks  and  by  the  books  of  Jackson  Wilcoxson,  which 
seemed  to  have  been  carefully  kept  in  his  own  handwriting, 
not  only  that  he  did  not  ever  give  such  a  sum  to  his  brother, 
but  that  the  largest  sum  of  money  he  ever  had  at  any  one 
time  in  the  bank  was  fifteen  thousand  dollars;  that  he  fre- 
quently overdrew  his  bank  account,  and  that  during  the  last 
year  of  his  life,  at  the  time  when  by  the  consensus  of  the 
testimony  of  plaintiff's  witnesses  the  money  was  paid  to 
Jefferson  Wilcoxson,  his  account  was  overdrawn,  and  at  the 
time  of  his  death  he  owed  a  balance  of  $1,185.  Herein  it 
is  insisted  by  plaintiff  that  the  court  erred  in  admitting  in 
evidence  the  cash-book  and  the  two  ledgers  kept  by  Jackson 
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Wilcoxson,  but  it  was  shown  that  the  books  were  kept  in 
the  regular  course  of  business  by  one  who  had   personal 
knowledge  of  the  subject-matter  entered  in  the  books,  occupy- 
ing a  position  such  as  to  exclude  all  presumption  of  his 
having  any  interest  to  misrepresent  or  falsify  them.     The 
entries  were  contemporaneous  with  the  facts  which  they  rep- 
resented ;  proof  was  made  that  they  were  in  the  handwriting 
of  Jackson  Wilcoxson,  and  it  was  an  admitted  fact,  of  course, 
that  Jackson  Wilcoxson  was  dead  at  the  time  of  the  trial. 
It  may  not  be  doubted  that  the  books  were  admissible  in 
evidence.     {Sill  v.  Reese,  47  Cal.  294;   Banning  v.  Marleau, 
121  Cal.  240,  [53  Pac.  692].)    It  thus  appears  that  the  court's 
findings  to  the  eflfect  that  the  seventy-five  thousand  dollars 
was  never  paid  by  Jackson  Wilcoxson  to  Jefferson  Wilcoxson 
in  trust,  nor  received  by  the  latter  in  trust,  is  supported  by 
the  evidence.    Plaintiff's  contention  that,  even  if  this  be  so, 
Jefferson  Wilcoxson 's  declarations  and  conduct  are  sufficient 
to  raise  an  estoppel  against  him  in  favor  of  this  plaintiff 
rests  upon  no  meritorious  ground.    In  the  first  place,  plaintiff 
has  failed  to  plead  an  estoppel,  which,  relied  upon,  should 
be  pleaded  if  possible,  and  it  was  certainly  possible  here 
to  do  so.     In  the  second  place,  bearing  in  mind  that  she 
had  recovered  in  full  for  all  her  services  to  her  uncle  in 
the  suit  which  she  had  instituted  against  his  estate  for  that 
purpose,  it  is  not  made  to  appear  that  she  was  in  any  way 
prejudiced  by  such  statements  as  her  uncle  may  have  made. 
Those  statements  neither  increased  nor  decreased  the  amount 
of  her  recovery,  nor  in  any  way  impaired  her  rights  in  the 
commencement  and  prosecution  of  the  present  litigation.    In 
no  way  does  it  appear  that  she  was  prompted  to  act  or  to 
refrain  from  acting  to  her  own  detriment. 

What  has  been  said  renders  unnecessary  a  consideration  of 
the  court's  findings  upon  the  plea  of  estoppel  raised  by  defend- 
ant against  plaintiff.  The  rulings  of  the  court  in  permitting 
certain  questions  to  be  asked  of  plaintiff  on  cross-examination 
are  objected  to.  Plaintiff  was  not  only  a  party  in  interest, 
but,  as  a  witness  in  her  own  behalf,  offered  testimony  as 
to  the  oral  admissions  of  her  uncle  in  her  favor.  A  wide 
latitude  of  cross-examination  was  permissible  under  these  cir- 
cumstances and  a  proper  latitude  was  not  exceeded.  In 
striking  out  the  testimony  of  the  witness  Kate  Stevens  as  to 
the  friendly  relations  existing  between  Harrison  Wilcoxson 's 
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daughters  and  Jefferson  Wilcoxson,  the  ruling,  if  error,  was 
on  an  absolutely  immaterial  matter.  The  same  may  be  said  of 
the  court's,  order  in  admitting  in  evidence  an  entry  made 
by  Jefferson  Wilcoxson  in  his  diary. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  are  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  3576.    In  Bank.— March  24,  1906.] 

SMITHS'  CASH  STORE,  Appellant,  v.  FIRST  NATIONAL 
BANK  OF  SAN  FRANCISCO,  Respondent. 

Banks — Action  by  Depositor — Damages  foe  Refusal  to  Pay  Checks 
— Statute  of  Limitations. — An  action  by  a  depositor  against  a 
bank  for  damages  to  its  credit  consequentially  resulting  from  the 
refusal  of  the  bank  to  pay  checks  drawn  upon  it  by  plaintiff, 
whether  the  alleged  cause  of  action  be  good  or  not,  is  barred  by  the 
statute  of  llniitations  in  two  years,  under  section  339  of  the  Code 
of  Civil  Procedure,  as  being  clearly  **upon  a  contract,  obligation, 
or  liability,  not  founded  upon  an  instrument  of  writing." 

Id. — Relation  between  Bank  and  Depositor — Debtor  and  Creditor 
— Trust  Relation  not  Involved. — Where  a  deposit  is  made  in  a 
bank,  it  becomes  the  property  of  the  bank,  and  the  relation  be- 
tween the  bank  and  the  depositor  is  merely  that  of  debtor  and 
creditor  for  the  amount  of  the  deposit,  payable  on  demand  and  on 
checks  of  the  creditor.  There  is  no  trust  relation  between  the  par- 
ties, and  the  bank  is  guilty  of  no  breach  of  trust  in  employing 
the  money  in  any  way  it  sees  fit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  R.  Bellew,  and  Denson  &  Schlesinger,  for  Appellant. 

Lloyd  &  Wood,  for  Respondent. 

McFARLAND,  J. — The  demurrer  to  the  complaint  was 
sustained  and  judgment  rendered  for  defendant,  and  from 
this  judgment  plaintiff  appeals. 
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The  demurrer  was  upon  the  grounds  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  alleged  cause  of  action  is  barred  by  the  provisions 
of  subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure. 
The  substantial  averments  of  the  complaint  are  these:  That 
at  the  times  mentioned  in  the  complaint  the  plaintiff  was 
engaged  in  conducting  a  '^  general  merchandise  and  commis- 
sion business/'  and  the  defendant  was  carrying  on  ''a  general 
banking  business";  that  for  several  years  prior  to  January 
29,  1900,  plaintiff  as  a  depositor  had  an  account  with  defend- 
ant; that  on  January  29,  1900,  plaintiff  deposited  with 
defendant  four  thousand  dollars,  and  on  said  day  drew  checks 
for  certain  amounts  upon  defendant  in  favor  of  various 
persons,  such  checks  amounting  in  the  aggregate  to  $3,679.55 ; 
that  said  checks  were  presented  by.  the  holders  thereof  to 
the  defendant  for  payment  on  January  30,  1900,  and  on  said 
day  the  defendant  refused  to  pay  or  honor  said  checks,  .or 
any  of  them,  and  returned  them  to  the  holders  thereof  with 
the  statement  that  defendant  had  not  sufficient  funds  on 
deposit  to  insure  their  payment.  It  is  then  averred  that  by 
the  refusal  of  the  defendant  to  pay  checks  plaintiff  was 
greatly  injured  in  its  credit;  that  its  creditors  threatened 
litigation  and  attachments,  and  to  avoid  the  same  plaintiff 
was  compelled  to  make  certain  assignments  of  its  property, 
and  in  making  such  assignments,  and  in  matters  incident 
thereto,  plaintiff  was  put  to  large  expense,  and  compelled 
to  pay  out  large  sums  of  money  amountijig  to  twenty-five 
thousand  dollars;  that  it  was  compelled  to  sell  large  quan- 
tities of  its  goods  at  a  sacrifice,  and  suffered  a  loss  thereby 
in  the  sum  of  twenty-five  thousand  dollars;  that  in  order 
to  meet  the  demands  of  its  creditors  it  had  to  borrow  large 
sums  of  money  at  large  rates  of  interest,  and  suffered  other 
damage,  all  to  the  amount  of  one  hundred  thousand  dollars. 
The  purpose  of  the  action,  and  the  prayer  of  the  complaint, 
is  not  to  recover  judgment  for  the  amount  of  the  four  thou- 
sand dollars,  and  interest,  deposited  with  defendant,  but  to 
recover  one  hundred  thousand  dollars  damages,  alleged  to 
have  been  the  consequential  result  of  the  refusal  of  the  defend- 
ant to  pay  the  said  checks  for  $3,679.55. 

We  need  not  definitely  pass  upon  respondent's  contention 
that  no  cause  of  action  is  stated  because  the  complaint  merely 
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shows  that  the  alleged  wrongfid  act  of  defendant  was  the 
breach  of  an  obligation  to  pay  money  only,  and  that  the 
damage  for  such  breach  is,  as  declared  in  section  3302  of 
the  Civil  Code,  **the  amount, due  by  the  terms  of  the  obliga- 
tion, with  interest  thereon'';  for,  even  if  plaintiff  had  a 
cause  of  action  as  alleged,  it  was  barred  by  the  statute  of 
limitations.  The  alleged  cause  of  action,  whether  good  or 
not,  was  clearly  **upon  a  contract,  obligation,  or  liability,  not 
founded  upon  a  written  instrument,"  and  therefore,  under 
section  339  of  the  Code  of  Civil  Procedure,  was  barred  in 
two  years  after  it  accrued.  The  alleged  cause  of  action  in 
the  case  at  bar  was  the  refusal  of  the  defendant  to  pay  the 
checks,  and  it  accrued  on  January  30,  1900,  the  time  of  said 
refusal,  and  as  the  action  was  not  commenced  until  more 
than  two  years  thereafter,  it  was  barred  by  the  provisions 
of  said  section.  (Lattin  v.  Oillette,  95  Cal.  317,  [30  Pac.  545, 
29.  Am.  St.  Rep.  115] ;  Wood  v.  Currey,  57  Cal.  209.)  Appel- 
lant seems  to  contend  that  there  was  some  sort  of  a  trust 
relation  between  the  parties  which  respondent  fraudulently 
violated,  and  that  therefore  the  action  may  be  considered  as 
founded  on  fraud,  and  within  the  three  years'  limitation  of 
subdivision  4  of  section  338;  but  it  is  well  settled  here  that 
the  relation  between  a  general  depositor  and  the  bank  in 
which  his  deposit  is  made  is  simply  that  of  debtor  and  creditor. 
The  moneys  deposited  immediately  become  the  property  of 
the  bank,  and  the  latter  becomes  the  debtor  of  the  depositor 
for  the  amount  of  the  deposit,  the  same  being  payable  on 
demand  and  on  checks  of  the  creditor.  {San  Francisco  v.  Lux, 
64  Cal.  483,  [2  Pac.  254] ;  Janin  v.  London  and  San  Francisco 
Bank,  92  Cal.  14,  [27  Pac.  1100,  27  Am.  St.  Rep.  82].)  This 
relation  is  stated  by  Morse  on  Banking  (p.  26)  as  follows: 
'*The  ordinary  relation  existing  between  a  bank  and  its  cus- 
tomer, if  not  complicated  by  any  further  transaction  than 
that  of  the  depositing  and  withdrawing  of  moneys  by  the 
customer  from  time  to  time,  is  simply  that  of  debtor  and 
creditor  at  common  law.  The  original  and  every  subsequent 
deposit  by  the  customer  is  in  strict  legal  effect  a  loan  by 
the  customer  to  the  bank,  and  e  converso  every  payment  by 
the  bank  to,  or  on  account  of,  the  customer  is  a  repayment 
of  the  loans  pro  tanto.  Wherefore  it  follows  that  the  customer 
can  never  hold  or  charge  the  bank  as  a  trustee,  quasi  trustee^ 
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factor,  or  agent''  In  Foley  v.  JTitt,  2  H.  L.  C.  37,  the 
principle  is  stated  as  follows:  **The  money  placed  in  the 
custody  of  a  banker  is,  to  aU  intents  and  purposes,  the  money 
of  the  banker,  to  do  with  it  as  he  pleases;  he  is  guilty  of 
no  breach  of  trust  in  employing  it;  he  is  not  answerable 
to  the  principal  if  he  puts  it  into  jeopardy,  if  he  engages 
in  a  hazardous  speculation;  he  is  not  bound  to  keep  it,  or 
deal  with  it  as  the  property  of  his  principal,  but  he  is,  of 
course,  answerable  for  the  amount,  because  he  has  contracted,, 
having  received  that  money,  to  repay  to  the  principal,  wheit 
demanded,  a  sum  equivalent  to  that  paid  into  his  hands."* 
There  was,  therefore,  no  relation  of  trust  between  plaintiff 
and  defendant  The  averment  of  the  complaint  that  defend- 
ant, ''with  intent  to  defraud  the  plaintiff  out  of  said  sum 
of  money,  did  then  and  there,  secretly,  willfully,  knowingly, 
and  fraudidently  withdraw  from  plaintiff's  account  at  said 
bank  the  sum  of  $4,000,  being  the  money  deposited  by  plaintiff 
for  the  pa3nnent  of  said'  check,  and  converted  said  money 
to  its  own  use  and  benefit,"  is  of  no  significance.  The  money 
deposited  by  plaintiff  was  the  property  of  defendant  and  the 
latter  could  not  convert  its  own  money. 
The  judgment  appealed  from  is  afiirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[Sm.  Nofl.  1198  and  1257.    In  Bank.— Mareb  27,  1906.] 

DANIEL  MANNING,  Respondent,  v.  APP  CONSOL^ 
IDATED  GOLD  MINING  COMPANY,  Appellant 

KioLioiNGB  —  Master  Ain>  Bebtant — Lowering  Unlashed  Poles  m 
MiNE^SuinciSNCT  or  Complaint — General  Demurrer. — In  de- 
tennining  whether  the  eomplaint  of  a  servant  for  alleged  negligence 
of  hifl  employer,  in  failing  to  provide  ropes  with  which  to  lash 
mining-poles  longer  than  the  skip,  which  were  lowered  in  a  mining 
shaft  in  which  plaintiff  was  working,  and  that  a  pole  longer  than 
the  skip  feU  down  the  shaft  to  his  injury,  states  a  cause  of  action 
as  against  a  general  demurrer,  the  eomplaint  is  to  be  liberally  eon- 
■fcraed  with  a  view  to  substantial  justice,  and  any  mere  ground  of 
special  demurrer  for  uncertainty  of  the  pleading,  in  failing  dis- 
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tinctlj  to  allege  that  the  pole  bj  which  he  was  injured  was  being 
lowered  down  the  thaf  t  unlashed,  must  be  resolved  in  support  of  the 
complaint. 

Id. — Question  of  Paot  foe  Juey — Confuctino  Evidenci  of  Nbou- 
GENCE — Erroneous  Instrucjtion. — Where  the  evidence  was  con- 
flicting as  to  whether  the  defendant  had-  furnished  lash-ropes  for 
nse  bj  the  skip-tender  in  lashing  the  poles,  the  question  of  negli- 
gence was  one  of  fact  for  the  jury;  and  it  was  an  erroneous  instruc- 
tion as  to  a  matter  of  fact  to  tell  the  jury  that  poles  sent  down 
onlashed  constituted  negligence  per  $e  on  the  part  of  the  def endant, 
and  assumed  a  determination  of  the  very  question  at  issue. 

Id. — Furnishing  of  Appliancbs  by  Master — Adjustment  by  Servant. 
— If  the  master  furnished  to  the  skip-tender  the  necessary  appli- 
ances of  sufScient  lash-ropes  with  which  to  fasten  the  mining  poles 
before  they  were  sent  down  into  the  mine,  the  matter  of  adjustment 
pertaining  to  the  duties  of  the  skip-tender  was  a  mere  detail  in 
the  discharge  of  his  work,  and  the  master  is  not  responsible  for 
the  negligence  of  the  skip-tender  in  failing  to  properly  adjust  the 
appliances  and  materials  after  they  had  been  furnished  to  him. 

Id. — Construction  of  Statute. — Section  4  of  the  act  of  1893,  for  the 
protection  of  miners,  requiring  that  "All  timbers,  tools,  etc.,  'longer 
than  the  depth  of  the  bucket,'  to  be  hoisted  or  lowered,  must  be 
securely  lashed  at  the  upper  end  of  the  cable,"  cannot  be  reasonably 
construed  as  imposing  a  personal  liability  upon  an  employer  to  do 
the  lashing,  if  he  furnishes  the  necessary  lashing  material  to  serv- 
ants whose  duty  it  is  to  adjust  the  material  furnished. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  denying  a  new  trial. 
Q.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Ricketts,  and  Carter,  Ricketts  &  Dolt)h,  for  Appellant. 

J.  P.  O'Brien,  for  Respondent 

LORIGAN,  J. — In  this  action  two  separate  appeals  are 
taken  by  defendant,  one  from  the  judgment  in  favor  of 
plaintiff  for  the  sum  of  five  thousand  dollars,  which  is  taken 
on  the  judgment-roll,  the  other  an  appeal  from  the  order 
denying  the  motion  of  defendant  for  a  new  trial,  which  is 
presented  upon  a  statement  of  the  case. 

Upon  the  appeal  from  the  judgment  the  only  point  made 
is  that  the  complaint  fails  to  show  by  proper  averment  that 
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the  injury  complained  of  by  plaintiflf  was  caused  by  the 
negligent  act  of  the  defendant.  The  complaint  alleges  that 
the  defendant  is  a  corporation,  and  at  the  time  plaintiff  was 
injured  was  the  owner  and  engaged  in  working  the  App  Mine 
in  Tuolumne  County;  that  said  mine  was  operated  by  and 
through  an  inclined  shaft  sunk  to  a  depth  of  about  1,140 
feet  from  the  surface;  that  levels  and  drifts  were  run  at 
various  points  between  the  surface  and  the  bottom  of  the 
shaft;  that  tracks  were  laid  in  and  along  said  shaft  over 
and  upon  which  a  skip  was  run ;  that  said  skip  was  attached 
to  a  cable  and  was  lowered  and  hoisted  by  means  of  it,  and 
that  the  skip  was  used  for  the  purpose,  among  others,  of 
lowering  into  the  mine  through  said  shaft  timbers,  mining 
poles,  and  other  things  that  were  used  in  the  mine;  that 
on  the  16th  day  of  February,  1902,  the  plaintiff  was  in  the 
employ  of  the  defendant  as  a  miner  and  was  working  in 
said  mine  at  the  bottom  of  the  shaft  in  sinking  the  shaft; 
that  on  said  day  the  defendant  negligently  lowered  in  the 
skip  and  down  the  shaft  into  said  mine  mining  poles  that 
were  longer  than  the  depth  of  the  skip  without  lashing  them 
at  the  upper  end  of  the  cable,  and  without  lashing  them  at 
all.  Also  that  the  defendant  on  siaid  day  negligently  failed 
to  provide  ropes  with  which  to  lash  to  the  cable  mining 
poles  that  w^e  longer  than  the  depth  of  the  skip;  that 
defendant  also  negligently  failed  to  provide  a  safe  and  secure 
place  for  the  plaintiff  to  work  in  said  mine;  that  on  the 
sixteenth  day  of  February,  1902,  while  plaintiff  was  working  as 
a  miner  in  the  bottom  of  said  shaft,  and  while  the  defendant 
was  carelessly  and  negligently  lowering  down  the  shaft  in 
the  skip  mining  poles  that  were  longer  than  the  depth  of 
the  skip  without  being  lashed,  and  while  the  defendant  was 
working  and  operating  said  App  Mine  without  providing 
roi>es  with  which  to  lash  the  mining  poles,  and  while  the 
defendant  was  operating  said  mine  without  providing  a  safe 
and  secure  place  for  the  plaintiff  to  work  in  the  bottom  of 
the  said  shaft,  a  mining  pole  that  was  longer  than  the  depth 
of  the  skip — ^to  wit,  a  mining  pole  about  eighteen  feet  long — 
fell  down  the  shaft  to  the  place  where  plaintiff  was  working 
and  struck  him,  causing  very  serious  injuries ;  that  the  falling 
of  said  mining  pole  down  said  shaft  was  caused  by  and  through 
the  carelessness  and  negligence  of  the  defendant  in  lowering 
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down  the  said  shaft  in  said  skip  mining  poles  that  were  longer 
than  the  depth  of  said  skip  without  lashing  them,  and  also 
in  not  providing  safe  and  suitable  appliances  with  which  to 
lower  down  the  shaft  in  the  skip  mining  poles  that  were  longer 
than  the  depth  of  said  skip,  and  also  in  not  providing  a 
safe  and  secure  place  for  the  plaintiff  to  work  in  said  mine. 

Defendant  interposed  a  general  demurrer  to  the  complaint 
which  was  overruled.  The  particular  point  urged  against  the 
legal  sufficiency  of  the  complaint  on  this  appeal  is  that,  while  it 
alleges  that  the  defendant  at  the  time  mentioned  negligently- 
conducted  itself  in  lowering  down  the  shaft  mining  poles  that 
were  longer  than  the  depth  of  the  skip,  without  lashing  them 
to  the  skip  cable,  or  lashing  them  at  all,  it  is  not  alleged 
that  the  fall  of  the  mining  pole  which  caused  the  injury 
to  plaintiff  was  the  result  of  that  negligence;  that  there  is 
an  absence  of  any  allegation  that  the  act  of  negligently  lower- 
ing said  poles  was  the  direct  or  proximate  cause  of  such 
injury.  In  this  view  it  is  contended  that,  as  far  as  appears 
from  any  allegation  in  the  complaint,  the  pole  by  which  plain- 
tiff was  injured  may  have  fallen  from  the  surface  while 
being  placed  in  the  skip  and  before  it  was  in  a  x>osition  to 
be  lashed,  or  have  fallen  from  some  point  within  the  shaft 
after  being  safely  landed  at  some  station  in  the  shaft  below 
the  surface,  or  escaped  down  the  shaft  while  being  handled 
at  some  station  above  the  point  where  plaintiff  was  at  work, 
after  it  had  been  unloaded  from  the  skip  and  when  danger 
from  failure  to  lash  had  passed. 

It  must  be  conceded  that  the  complaint  is  open  to  criticism 
in  not  directly  and  distinctly  alleging  that  the  pole  which 
fell  and  injured  plaintiff  was  one  of  those  which  was  being 
lowered  unlashed  down  the  shaft  in  the  skip.  The  most, 
however,  that  can  be  urged  against  the  complaint  in  this 
respect  is  that  the  causal  relation  between  the  alleged  neg- 
ligent lowering  of  unlashed  poles  in  the  skip  and  the  injury 
to  plaintiff  is  not  alleged  with  sufficient  certainty;  that  the 
allegation  is  too  general.  Conceding  this  to  be  true,  there 
was  no  entire  absence  of  averment  upon  this  subject,  but 
simply  a  defective  averment  which  should  have  been  reached 
by  special  demurrer.  (SUveira  v.  Iversen,  128  Cal.  187,  [60 
Pac.  687] ;  Eachus  v.  Los  Angeles,  130  Cal.  496  [62  Pac.  829, 
80  Am.  St.  Rep.  147] ;   Hvnt  v.  Davis,  135  Cal.  35,  [66  Pac 
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957].)  Besides,  in  construing  a  pleading  for  the  purpose 
of  determining  its  effect  the  rule  is  that  its  allegations  must 
be  liberally  construed  with  a  view  to  substantial  justice 
between  the  parties.  (Code  Civ.  Proc.  sec.  452.)  All  the 
allegations  in  the  complaint  previous  to  the  one  which  deals 
with  the  falling  pole  are  addressed  to  alleged  negligence  of 
the  defendant  in  the  method  of  lowering  and  the  act  of 
lowering  poles  in  the  skip  which  were  longer  than  the  skip 
itself.  The  gist  of  the  negligence  is  alleged  to  consist  in 
lowering  them  in  the  skip  unlashed. 

As  to  the  f  aU  of  the  pole,  it  is  then  alleged  that  while 
such  lashing  of  poles  was  going  on,  a  pole  longer  than  the 
depth  of  the  skip  fell  down  the  shaft  and  injured  plaintiff. 
It  is  true  that  it  is  not  directly  alleged  that  the  pole  which 
fell  was  one  of  the  unlashed  poles  which  were  then  being 
lowered,  but,  taking  the  allegation  as  to  the  falling  of  a  pole 
in  connection  with  the  allegation  immediately  preceding,  that 
it  occurred  while  unlashed  poles  were  being  lowered,  we 
think  the  complaint  must  be  fairly  construed  as  substantially 
charging  that  the  pole  which  fell:  was  one  of  those  which 
were  being  lowered  unlashed  in  the  skip  down  the  shaft.  It 
would  hardly  be  a  fair  construction  to  hold,  in  view  of  the 
reiterations  in  the  complaint  of  negligence  on  the  part  of 
defendant  in  lowering  unlashed  poles,  with  the  further  and 
accompanying  allegation  that  plaintiff  was  injured  by  a  pole 
falling  while  such  lowering  was  going  on,  that  all  this  might 
have  reference  to  some  other  pole  than  one  of  those  which 
were  being  lowered  in  the  skip  at  the  time.  Evidently  the 
only  poles  which  were  referred  to  in  the  complaint  were  those 
which  were  being  actually  lowered  unlashed  at  the  time  of 
the  accident,  and,  fairly  construed,  the  allegation  that  a  pole 
fell  while  this  was  being  done  had  reference  to  the  falling 
from  the  skip  of  one  of  the  poles  which  were  being  lowered 
therein.  So  construed,  the  complaint  stated  a  cause  of  action 
and  is  sufiQcient  to  sustain  the  judgment. 

As  to  the  second  appeal  which  is  taken  by  the  defendant 
from  the  order  denying  its  motion  for  a  new  trial.  We  have 
already  referred  to  the  allegations  in  the  complaint  In  its 
answer  defendant  denied  any  negligence  on  its  part  in  lower* 
ing  said  poles  in  the  manner  stated  in  the  complaint;  denied 
that  it  had  failed  to  and  did  not  furnish  rope  with  which 
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to  lash  all  mining  poles  sent  down  into  the  mine,  and  affirm- 
atively averred,  among  other  things,  that  at  the  time  the 
accident  occurred,  the  most  approved  method  and  manner 
of  lowering  them  down  the  shaft  had  been  adopted  and  was 
then  in  use,  and  that  it  had  supplied  suitable  appliances  and 
safe  materials  for  that  purpose.    To  these  issues  the  evidence 
in  the  case  was  addressed.    It  appears  from  the  evidence  that 
the  plaintiflf  was  injured  by  the  fall  of  a  pole,  one  of  four 
which  were  being  sent  down  in  the  skip  to  the  nine-hundred- 
foot  level  of  the  mine;    that  these  poles  were  longer  than 
the  depth  of  the  skip,  which  measured  about  eleven  feet, 
and  were  sent  down  by  the  skip-tender  of  defendant,  whose 
duty  it  was  to  lower  timbers  and  mining  poles  down  the  shaft; 
that  these  mining  poles  were  sent  down  unlashed,  save  that 
chains  attached  to  the  middle  of  the  skip  on  each  side  of  it 
were  brought  around  them,  but  evidently  were  not  sufficiently 
tightened   to   hold    them   securely    in    place;     that   in   the 
descent  of  the  skip  one  of  these  poles — eighteen  feet  long — fell 
out  of  it  and  lodged  iti  the  shaft;  that  immediately  thereafter 
this  pole  became  dislodged,  fell  to  the  bottom  of  the  shaft 
and  injured  plaintiflf,  who  was  working  there.     There  was 
evidence  on  the  part  of  defendant  that  the  chains  on  the  skip 
could  have  been  adjusted,  by  the  skip-tender,  about  the  skip 
and  poles  so  as  to  securely  hold  in  the  skip  the  poles  sent 
down,  and  that  the  chains  were  sufficient  for  that  purpose, 
though  there  was  also  evidence  on  the  part  of  plaintiff  that 
these  chains,  from  their  position  in  the  skip,  could  not  be 
tightly  fastened  about  such  a  small  load  and  that  these  poles 
could  not  be  secured  in  the  skip  without  being  lashed  with 
rope.    Upon  the  issue  as  to  whether  the  defendant  had  fur- 
nished l«sh-ropes  for  use  by  the  skip-tender  in  lashing  the 
poles,  the  evidence  in  the  case  was  conflicting ;  that  introduced 
on  the  part  of  the  plaintiflf  tending  to  show  that  it  had  not, 
while  that  upon  the  part  of  the  defendant  tending  to  show 
that  it  had  furnished  ample  rope  to  the  skip-tender  for  that 
purpose,  with  instructions  to  use  it  in  lashing  the  poles.    It 
is  unnecessary  to  further  detail  the  evidence,  as  enough  of  it 
is  shown  under  which  to  consider  the   grounds  urged  by 
appellant  for  a  reversal  of  the  order. 

The  principal  point  made  by  appellant  is  that  the  court 
erred  in  its  instructions  to  the  jury.    The  instruction  particu- 
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larly  complained   of  was  one  given  at  the  request  of  the 
plaintiff y  and  reads:   **(3)  If  you  believe  from  the  evidence 
that  the  defendant,  the  App  Consolidated  Gold  Mining  Com- 
pany, on  the  16th  day  of  February,  1902,  lowered  in  the  skip 
and  down  the  shaft  in  the  App  Mine  any  mining  pole  that 
was  longer  than  the  depth  of  said  skip,  without  being  securely 
lashed  at  the  upper  end  of  the  cable  by  means  of  which  cable 
said  skip  was  hoisted  and  lowered  in  said  mine,  and  if  you 
also  believe  from  the  evidence  that  the  failure  of  the  defendant 
to  securely  lash  at  the  upper  end  of  the  cable  any  mining 
pole  longer  than  the  depth  of  said  skip,  that  was  being  lowered 
down  the  shaft  in  said  mine,  contributed  directly  to  the  injury 
of  the  plaintiff,  provided,  however,  that  you  also  believe  from 
the  evidence  that  the  plaintiff  sustained  any  injuries,  then 
I  charge  you  that  such  omission  on  the  part  of  the  defendant 
is  evidence  of  negligence,  and  your  verdict  should  therefore 
be  for  plaintiff.'*     This  instruction,  under  the  issues  and 
the  evidence  in  the  case,  was  clearly  in  violation  of  section 
19  of  article  VI  of  the  constitution  prohibiting  the  court  from 
charging  the  jury  as  to  matters  of  fact,  unless  the  giving  of 
it  can  be  sustained  for  the  reasons  presently  to  be  considered. 
It  was   a  question   exclusively  for  the  jury  to   determine 
whether,  under  all  the  evidence  presented  to  it,  the  defendant 
was  guilty  of  negligence  in  the  respect  charged.     By  its 
instruction  the  court  told  them  that  the  fact  itself  that  poles 
were  sent  down  unlashed  constituted  negligence  on  the  part 
of  defendant;    that  this  fact  constituted  negligence  per  se. 
In  80  doing  it  determined  the  suflSciency  of  the  evidence  as 
to  the  very  matter  in  the  case  which  was  within  the  exclusive 
province  of  the  jury  from  all  the  evidence  to  determine. 
While  it  was  proper  for  the  court  to  instruct  the  jury  as  to 
the  degree  of  care  to  be  exercised  by  an  employer  in  the 
prosecution  of  his  business,  towards  insuring  the  safety  of 
his  employees,  still,  whether,  under  the  evidence  in  a  case, 
he  did  exercise  due  care  and  vigilance  in  that  respect,  or 
was  guilty  of  carelessness  and  negligence  by  failing  to  do  so, 
is  a  question  of  fact  upon  which  the  defendant  has  the  right 
to  the  judgment  of  the  jury.      {Weiderkind  v.   Tuolumne 
Water  Co.,  65  Cal.  431,  [4  Pac.  415] ;   Kerrigan  v.  Market- 
Street  By.  Co.,  138  Cal.  506,   [71  Pac.  621] ;    Hampton  v. 
Occidental  etc.  8.  8.  Co.,  139  Cal.  706,  [73  Pac.  579].) 
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When  the  court  instructed  the  jury  that  if  mining  poles 
longer  than  the  depth  of  the  skip  were  sent  down  the  shaft 
unlashed  to  the  cable  it  constituted  negligence  on  the  part 
of  defendant,  it  assumed  a  determination  of  the  very  question 
at  issue.  In  effect,  by  this  instruction,  the  court  told  the 
jury  to  return  a  verdict  for  the  plaintiff.  This  was  necessarily 
that  effect,  because  there  was  no  dispute  in  the  case  but  that 
poles  longer  than  the  depth  of  the  skip  were  sent  down  by  the 
skip-tender  unlashed  to  the  cable,  nor  was  there  any  reasonable 
question  under  the  evidence  but  that  this  fact  contributed 
directly  to  the  injury  of  plaintiff.  The  question,  however, 
was  whether,  under  all  the  evidence  in  the  case,  the  defendant 
was  shown  to  have  been  negligent  in  the  discharge  of  any 
duty  it  owed  plaintiff.  In  determining  that  question  there 
was  more  to  be  taken  into  consideration  by  the  jury  than 
the  mere  fact  that  the  skip-tender  sent  down  mining  poles 
unlashed.  It  was  an  issue  in  the  case  whether  the  defendant 
had  furnished  reasonable  and  adequate  appliances  with  which 
its  skip-tender  could  have  carefully  and  safely  secured  these 
poles  in  the  skip,  and  there  was  .evidence  tending  to  show 
that  it  had.  There  was  no  personal  duty  devolving  on  the 
defendant  to  lash  the  poles,  unless  it  was  cast  on  it  under 
the  terms  of  a  statute  shortly  to  be  referred  to.  While  the 
law  required  defendant  to  furnish  suitable  and  proper  appli- 
ances with  which  the  work  to  be  performed  by  its  employees 
might  be  safely  done,  when  these  had  been  furnished  the 
duty  of  defendant  in  that  particular  had  been  discharged. 
If  in  the  case  at  bar  the  defendant  had  furnished  to  its 
skip-tender  sufficient  lash-rope  with  which  he  could  have 
fastened  the  mining  poles  before  they  were  sent  down  into 
the  mine,  then  its  duty  to  furnish  proper  appliances  was 
fulfilled  because  it  is  not  claimed  by  the  plaintiff  that  it  was 
derelict  in  any  other  particular  as  regards  such  appliances. 
It  was  not  responsible  for  the  negligence  of  the  skip-tender 
in  failing  to  properly  adjust  the  appliances  and  materials  after 
they  had  been  furnished  to  him.  Having  furnished  the  neces- 
sary appliances,  the  matter  of  adjustment  pertained  to  the 
duties  of  the  skip-keeper  and  was  a  mere  detail  in  the  discharge 
of  his  work.  {Bums  v.  Bennett,  99  Cal.  368,  [33  Pac.  916] ; 
Callan  v.  Bull,  113  Cal.  593,  [45  Pac.  1017] ;  Kerrigan  v. 
Market-Street  By.  Co.,  138  Cal.  510,  [71  Pac.  621] ;  Leishman 
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V.  Union  Iran  Works,  148  Cal.  274,  [83  Pac.  30] .)  In  fact,  the 
court  so  instructed  the  jury  to  this  effect  at  the  reqliest 
of  defendant  in  the  case  at  bar,  but  it  will  be  perceived  that 
such  an  instruction  was  radically  at  variance  with  the  instruc- 
tion now  in  question. 

If,  as  contended  for  by  defendant,  it  furnished  sufficient 
appliances  to  the  skip-tender  for  use  in  securing  and  lashing 
the  poles  during  their  descent  into  the  mine,  and  the  latter 
failed  to  use  them  for  the  designed  purpose,  the  defendant 
could  not  be  made  responsible  for  that  failure.  Any  injury 
sustained  by  plaidtiff  through  such  failure  would  be  the 
result  of  negligence  on  the  part  of  a  fellow-employee  with 
plaintiff  in  the  same  general  employment  for  which,  under 
a  familiar  principle  of  law,  defendant  would  not  be  respons- 
ible. The  defendant  was  entitled  under  proper  instructions 
from  the  court  to  have  these  matters  considered  by  the  jury 
upon  the  question  of  its  alleged  negligence.  This  right,  under 
the  instruction  complained  of,  was  denied,  and  the  jury 
erroneously  instructed  that  the  act  of  the  skip-tender  in 
sending  down  the  poles  in  the  manner  referred  to  therein 
was  negligence  per  se  and  the  defendant  responsible  for  the 
resultant  injury.  In  supporting  this  instruction  of  the  court 
we  do  not  understand  counsel  for  respondent  to  question  but 
that,  under  the  general  rule  of  law,  the  duty  of  defendant 
to  furnish  suitable  appliances  to  its  employees  for  the  purpose 
of  safely  performing  their  labor  was  discharged,  when  it 
furnished  the  necessary  rope  to  the  skip-tender  with  which 
to  have  lashed  the  mining  poles  in  question  when  he  sent 
them  down  in  the  skip.'  On  the  contrary,  the  position  of 
counsel  for  respondent  is,  conceding  this  to  be  the  general 
rule,  that  it  has  no  application  to  the  case  at  bar  because 
he  claims  that  by  a  statute  of  this  state  it  is  made  the 
positive  personal  duty  of  defendant  to  securely  lash,  in  the 
manner  as  stated  in  the  instructions,  all  mining  poles  of  the 
length  which  were  being  sent  down  in  the  shaft  when  plaintiff 
was  injured,  and  that  irrespective  of  all  other  considerations, 
it  was  negligence  per  se  on  the  part  of  defendant  under 
the  statute  to  send  them  down  without  being  lashed  to  the 
cable,  as  the  statute  required. 

The  statute  to  which  counsel  for  respondent  refers  as  sus- 
taining this  claim  is  one  passed  by  the  legislature  of  this 
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state  at  its  session  of  1893  (Stats.  1893,  p.  82,  c.  74),  and 
is  entitled  ^^An  act  to  establish  a  uniform  aystem  of  mine- 
bell  signals,  to  be  used  in  all  the  mines  operated  in  the 
state  of  California  and  for  the  protection  of  miners. "  Refer- 
ring to  such  portions  of  this  act  as  are  germane  to  the  present 
inquiry,  section  1  thereof  declares:  ** Every  person,  company, 
corporation,  or  individual,  operating  any  mine  within  the  state 
of  California — ^gold,  silver,  copper,  lead,  coal,  or  any  other 
metal  or  substance,  where  it  is  necessary  to  use  signals  by 
means  of  bell  or  otherwise,  for  shafts,  inclines,  drifts,  cross- 
cuts, tunnels,  and  underground  workings — shall,  after  the 
passage  of  this  bill,  adopt,  use,  and  put  in  force  the  following 
system  or  code  of  mine-bell  signals,  as  follows:"  Here  imme- 
diately follows,  as  part  of  this  section,  a  ^stem  of  mine-bell 
signals  with  a  statement  as  to  meaning  and  purpose  of  each, 
for  example:  "1  bell,  to  hoist.  1  bell,  to  stop  if  in  motion. 
2  bells,  to  lower,"  and  a  number  of  other  bell  signals  and 
their  meanings.  Among  these  signals  is  found:  ''6  bells, 
send  down  timbers  (see  rule  4)."  Section  2  provides:  *'For 
the  purpose  of  enforcing  and  properly  understanding  tKe 
above  code  of  signals,  the  following  rules  are  hereby  estab- 
lished." Immediately  following  are  six  rules.  Rule  4  reads: 
'*A11  timbers,  tools,  etc.,  'longer  than  the  depth  of  the  bucket  * 
to  be  hoisted  or  lowered,  must  be  securely  lashed  at  the  upper 
end  of  the  cable.  Miners  must  know  they  will  ride  up  or 
down  the  shaft  without  catching  on  rocks  or  timbers  and  be 
thrown  out."  Rule  5  reads:  **The  foreman  will  see  that 
one  printed  sheet  of  these  rules  and  signals  for  each  level 
and  one  for  the  engine-room  are  attached  to  a  board  not  less 
than  twelve  inches  wide  by  thirty-six  inches  long,  and  securely 
fasten  the  boards  up  where  signals  can  be  easily  read  at  the 
places  above  stated."  Rule  6  reads:  ^'The  above  signals 
and  rules  must  be  obeyed.  Any  violation  will  be  suflScient 
grounds  for  discharging  the  party  or  parties  so  doing.  No 
person,  company,  corporation,  or  individuals  operating  any 
mine  within  the  state  of  California,  shall  be  responsible  for 
accidents,  that  may  happen  to  men  disobeying  the  above  rules 
and  signals.  Said  notice  and  rules  shall  be  signed  by  the 
person  or  superintendent  having  charge  of  the  mine,  who 
shall  designate  the  name  of  the  corporation  or  the  owner 
of  the  mine."    ''Sec.  3.  Any  person  or  company  failing  to 
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carry  out  any  of  the  provisions  of  this  act  shall  be  responsible 
for  all  damages  arising  to  or  incurred  by  any  person  working 
in  said  mine  during  the  time  of  such  failure.'* 

It  is  insisted  by  respondent  that  rule  4  of  the  statute,  supple^ 
mented  by  the  closing  section  of  the  act — section  3 — ^imposed 
a  personal  dnty  upon  the  defendant  as  a  mining  corporation 
to  securely  lash  all  mining  poles  of  a  certain  character  in 
a  designated  manner  when  th^  were  to  be  sent  in  a  skip 
down  the  shaft,  and  made  it  resi)onsible  for  any  injury  occa- 
sioned through  a  failure  to  comply  with  the  statutory  rule, 
and  it  is  only  fair  to  say  that  it  was  doubtless  upon  such 
a  construction  of  the  statute  that  the  lower  court  based  the 
instruction  complained  of.  If  the  construction  contended  for 
by  respondent  were  true,  it  would  no  doubt  support  the  cor- 
rectness of  the  instruction,  because  it  is  well  settled  as  the 
law  in  this  state  that  failure  to  perform  a  duty  imposed 
upon  one  by  statute  or  other  legal  authority,  which  omission 
has  proximately  contributed  to  an  injury,  is  always  to  be 
considered  as  evidence  of  negligence.  {Stemers  v.  Eisen,  54 
Cal.  418;  DriscoU  v.  Market-Street  By.  Co.,  97  CaL  563, 
[32  Pac.  591,  33  Am.  St.  Bep.  203] ;  McKune  v.  Santa  Clara 
etc.  Co.,  110  Cal.  486,  [42  Pac.  980].)  But  we  do  not  think 
the  statute  can  be  reasonably  construed  as  counsel  for  respond- 
ent and  the  lower  court  undoubtedly  construed  it.  The  statute 
certainly  in  no  direct  or  positive  terms  imposes  any  such 
personal  duty  or  fixes  any  such  responsibility,  and  without 
some  indication  in  the  statute -that  it  was  intended  to  impose 
a  greater  liability  upon  persons  operating  mines  than  is 
generally  imposed  upon  other  corporations  and  individuals, 
a  court  will  not  give  it  that  effect  by  construction.  Conceding 
the  power  of  the  l^slature  to  impose  a  personal  liability 
upon  those  operating  mines,  such  as  respondent  contends  is 
imposed  here,  there  is  no  reason  why  courts,  unless  the  legisla- 
ture has  clearly  evidenced  that  intention  in  the  statute,  should 
industriously  construe  indefinite  and  uncertain  language  as 
imposing  the  liability  when  the  effect  of  the  construction  is 
to  deprive  such  person  of  defenses  similar  to  those  interposed 
in  the  case  at  bar,  and  which  are  available  to  all  other 
employers  who  are  conducting  a  business  in  which  injuries 
to  their  employees  may  occur. 

We  do  not  thiak,  however,  that  under  any  reasonable  con- 
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struction  of  the  statute  it  could  be  held  that  such  personal 
liability  is  imposed.  The  statute  is  not  a  model  of  perspicuity. 
It  is  lacking  in  that  clear  expression  of  intention  and  coherence 
of  provision  which  generally  characterizes  legislative  enact- 
ments. When,  however,  it  is  carefully  examined  it  is  apparent 
that  the  enactment  was  intended  to  serve  a  twofold  purpose. 
It  was  intended,  first,  to  establish  a  uniform  sfystem  of  signals 
and  accompanying  rules  to  be  put  in  operation  and  use  in 
all  mines  of  the  state,  so  that  no  matter  in  what  mine  he 
worked,  or  how  often  he  changed  his  employment  from  one 
mining  locality  to  another  within  the  state,  a  miner  would 
find  the  same  ^stem  of  signals  and  rules  in  operation  in 
every  mine,  and  not  be  required  to  learn  a  new  system  of 
signalB  and  rules  accompanying  them  each  time  he  changed 
his  employment  from  one  mine  to  another.  In  the  second 
place,  the  establishment  of  this  sfystem  of  signals  and  rules 
was  intended  to  afford  an  additional  protection  to  the  miners 
in  the  operation  of  the  mine  upon  their  part.  It  is  of  course, 
a  matter  of  common  experience  in  operating  mines  that,  not- 
withstanding an  employer  has  selected  competent  employees, 
fumi^ed  proper  appliances  for  doing  the  work,  and  a  safe 
place  to  do  it,  still  accidental  injuries  happen  through  negli- 
gence of  fellow  employees  after  all  these  precautions  are  taken 
by  the  employer.  The  signals  and  rules  were  intended  to 
afford  an  additional  security  to  the  men  in  their  operation 
of  the  mine  among  themselves,  after  the  employer  has  dis- 
charged the  duties  cast  upon  him  of  furnishing  for  their 
protection,  among  other  things,  the  proper  appliances  for 
domg  so.  When  the  act  is  examined  it  will  be  seen  that 
all  the  signals  prescribed  are  signala  which  are  to  be  given 
by  the  employees  in  the  mine,  either  from  the  levels  or  shaft, 
to  their  co-employees  in  the  engine-room  or  at  the  mouth  of 
the  shaft,  as  to  their  wants  below,  mainly  as  to  hoisting  or 
sending  down  tools  or  materials  into  the  mine.  As  to  the 
rules  themselves,  they  are  not  formulated  as  independent  pro- 
visions, but,  as  the  act  distinctly  says,  are  established  ''for 
the  purpose  of  enforcing  and  properly  understanding  the 
above  code  of  signala. "  As  the  signals,  from  their  character, 
are  clearly  devised  for  use  among  the  employees  of  the  mine, 
and  the  rules  are  established  expressly  for  the  purpose  of 
enforcing  and  understanding  these  signals,  it  is  quite  evident 
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that  the  signals  and  the  rules  constitute  one  system,  designed 
to  be  used  among  the  employees  with  regard  to  their  common 
employment,  and  as  an  additional  protection  against  the  care- 
lessness or  negligence  of  fellow  employees,  particularly  in  the 
use  of  or  failure  to  use  the  proper  appliances  which  thb 
employer  has  furnished  for  the  work. 

When  role  4  is  considered  without  rdation  to  the  general ' 
8Cox>e  and  purx>ose  of  the  act,  or  its  other  provisions,  it  will 
be  observed  that  there  is  an  entire  absence  of  any  language  in 
it  which  in  any  manner  indicates  upon  whom  is  cast  the  duty 
of  doing  the  lashing.  As  far  as  any  intention  is  expressed,  it 
amounts  to  no  more  than  that  the  legislature  deemed  that 
mining  timbers  or  poles  of  certain  character  should  be  lashed. 
Whether  the  legislature  intended  to  fix  a  personal  duty  upon 
the  employer  to  do  this,  or  whether  it  considered  that  in  the 
exercise  of  ordinary  care  the  employer  would  furnish  the 
necessary  lashing  material,  and  that  the  employee  whose  duty 
it  was  to  respond  to  the  signal  to  send  down  timbers  should 
lash  them  before  sending  them  down,  is  a  matter  upon  which 
there  is  not  the  faintest  indication  in  the  rule.  On  this  subject 
it  is  absolutely  silent  In  this  indefinite  condition  of  the  rule 
itself  as  to  what  was  intended  in  this  respect,  it  is  not  to  be 
assumed  that  the  legislature  intended,  by  a  system  of  signals 
and  rules  designed  for  the  benefit  of  the  employees  in  the 
mine,  to  be  used  in  relation  with  each  other  in  prosecuting 
their  common  employment,  to  interfere  with  the  general  rule 
of  law  that  the  duty  of  the  employer  is  discharged  when  he 
furnishes  to  his  employees  suitable  and  proper  appliances 
to  do  their  work,  and  that  it  is  their  negligence  and  not  his 
should  one  of  their  fellow-employees  neglect  to  use  them.  If 
the  legislature  designed  to  change  the  general  rule,  it  required 
a  dear  expression  of  intention  to  that  end;  a  clear  indication 
that  as  to  this  particular  matter  and  its  application  to  mining 
operations  the  general  rule  should  be  changed  and  a  different 
rule  of  liability  on  the  part  of  the  employer  established.  This 
statute  rule  4  itself  expresses  no  such  intention,  directly  or 
inf  erentially.  The  general  scope  and  purpose  of  the  statute  in- 
dicates that,  aside  from  requiring  the  employer  to  adopt  and 
enforce  the  i^ystem  of  signals,  and  to  post  them,  and  the  rules 
established  in  connection  with  them,  at  certain  points  in  the 
mine,  and  making  the  employer  liable  for  damages  incurred 
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during  the  time  of  his  failure  to  do  so,  there  is  nothing  to 
indicate  any  intention  in  any  manner  to  change  or  interfere 
with  the  general  rule  of  liability  between  employer  and  em- 
ployee. That  there  was  no  intention  to  interfere  with  the 
general  rule  is  indicated  by  the  terms  of  rule  4  itself.  Its 
indefinite  language,  which  simply  directs  that  timbers  must 
'  be  securely  lashed,  without  declaring  who  shall  do  it  or  who 
shall  be  responsible  for  the  failure  to  do  so,  is  significant  to 
the  effect  that  it  did  not  intend  to  legislate  on  the  matter  of 
duty  or  responsibility  at  all,  but  to  leave  that  to  be  determined 
under  the  general  law.  It  contented  itself  with  making  a 
declaration  of  what  in  its  judgment  should  be  done,  without 
prescribing  upon  whom  the  legal  responsibility  should  be  cast 
of  doing  it.  And  that  the  entire  scheme,  with  reference  to 
signals  and  rules,  was  intended  to  afford  additional  security 
to  the  employees,  and  to  be  used  and  adhered  to  by  them 
in  discharging  the  duties  of  their  common  employment  for 
the  protection  of  each  other,  is  apparent  from  an  inspection 
of  rules  1,  2,  and  3,  which  we  have  not  quoted,  but  which 
have  relation  to  matters  pertaining  to  the  conduct  of  the 
employees  under  the  signals  and  rules  as  between  themselves, 
with  a  view  to  their  protection  from  accident. 

It  is  also  apparent  from  rule  6  that  all  the  signals  and 
rules  are  for  the  government  of  the  employees.  It  provides  • 
for  discharging  parties  disobeying  them,  and  relieves  the 
person  operating  the  mine  from  responsibility  for  accidents 
to  the  men  disobeying  such  rules  and  signals.  These  pro- 
visions of  this  particular  rule  clearly  indicate  that  all  the 
signals  and  rules  are  designed  for  the  use  and  government  of 
the  employees,  impose  duties  upon  them,  and  that  none  of 
them  impose  any  personal  obligation  upon  the  employer.  Nor 
is  the  construction  of  rule  4  contended  for  by  respondent  at 
all  strengthened  by  the  language  of  section  3  of  the  act, 
making  any  person  or  company  failing  to  carry  out  any  of 
the  provisions  of  the  act,  responsible  for  all  damages  arising 
to  or  incurred  by  any  person  working  in  the  mine  during  the 
time  of  such  failure.  This  provision  could  only  have  appli- 
cation in  the  event  of  a  failure  of  defendant  to  discharge  some 
duty  it  owed  to  plaintiff,  imposed  by  the  terms  of  rule  4. 
But,  as  under  our  construction,  that  rule  imposes  no  such 
liability,  the  section  can  have  no  application  as  far  as  that 
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rule  is  concerned.  This  section  has  reference  to  the  particular 
duties  imposed  on  the  defendant  under  the  act;  these  duties 
are  to  adopt  and  put  in  force  the  system  or  code  of  mine- 
bell  signals  designated,  and  to  see  that  a  copy  of  these  signals 
and  the  accompanying  rules  is  posted  at  each  level  in  the  mine 
and  in  the  engine-room.  It  is  for  a  failure  to  discharge  these 
imposed  duties  that  the  mine  operator  shall  be  held  responsible 
under  section  3  of  the  act.  What  the  extent  of  that  responsi- 
bility might  be,  in  the  event  of  a  failure  to  comply  with  the 
statute  in  these  particulars,  is  a  matter  of  no  present  concern. 
It  is  not  alleged  in  the  complaint,  nor  is  there  any  evidence, 
that  defendant  failed  to  do  any  of  these  things,  and  under  the 
theory  of  counsel  for  respondent,  whether  the  defendant  did 
or  did  not  was  of  no  moment,  because  if  rule  4  imposed  a 
personal  duty  on  defendant  to  lash  the  poles,  it  would  be 
clearly  liable,  whether  it  put  in  force  the  signals  and  posted 
a  copy  of  them  and  of  the  rules  or  not. 

It  is  unnecessary  to  pursue  this  subject  further.  In  the 
view  we  take  of  the  statute,  rule  4  imposed  no  personal  duty 
on  the  defendant.  It  does  not  do  so  in  terms  or  by  reasonable 
or  necessary  implication.  On  the  contrary,  considering  it 
with  reference  to  the  signals  and  the  rules  and  the  general 
scope  and  purpose  of  the  act,  it  is  apparent  that  it  was  not 
intended  to  do  so.  The  conclusion  we  have  reached  upon  the 
proper  construction  to  be  given  to  the  provisions  of  the  statute 
in  question  destroys  the  only  support  upon  which  the  instruc- 
tion given  by  the  lower  court  can  rest.  As  no  personal  liability 
was  imposed  on  the  defendant  under  the  statute,  the  instruc- 
tion complained  of,  given  upon  the  theory  that  it  did  so, 
was  erroneous.  It  was  a  question  for  the  jury  to  determine 
whether,  under  all  the  evidence  in  the  case,  the  defendant  had 
been  guilty  of  negligence  as  alleged,  and  that  matter  should 
have  teen  submitted  to  them  under  instructions  which  would 
have  left  it  exclusively  to  them  to  determine  this  controverted 
fact 

Another  instruction  given  by  the  court.  No.  4,  is  also  com- 
plained of.  This  instruction  need  not  be  quoted  at  length. 
The  court  by  it  instructed  the  jury  that  if  the  defendant 
"failed  to  and  did  not  provide  ropes  with  which  to  lash  at 
the  upper  end  of  the  cable  any  mining  poles  longer  than  the 
depth  of  the  skip  that  were  being  lowered  down  the  shaft  of 
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said  mine  in  said  skip  .  .  .  that  the  omission  of  the  defendant 
in  that  behalf  is  evidence  of  negligence.'*  Much  that  we  have 
heretofore  said  applies  to  the  giving  of  this  instruction,  and 
it  should  not  have  been  given.  As  we  have  said,  the  court 
should  not  have  assumed  that  this  fact  constituted  negligence, 
but,  under  proper  instructions  as  to  the  degree  of  care  to  be 
exercised  by  defendant  in  operating  the  mine,  should  have 
left  it  to  the  jury  to  determine  under  the  evidence  in  the 
case  whether  or  not  that  care  had  been  exercised  by  defendant. 
As  we  have  heretofore  stated,  two  appeals  are  taken  in  this 
case  upon  separate  record^.. — an  appeal  from  the  judgment 
and  an  appeal  from  the  order  denying  the  motion  for  a  new 
trial, — both  prosecuted  by  defendant.  We  have  considered  and 
disposed  of  both  in  this  opinion.  In  the  appeal  from  the 
judgment  the  only  point  involved  is  as  to  the  legal  sufficiency 
of  the  complaint)  and,  as  we  have  decided  that  it  is  sufficient, 
the  judgment  appealed  from  is  affirmed.  As  to  the  appeal 
from  the  order  denying  the  motion  for  a  new  trial,  discussion 
of  which  we  have  just  finished,  for  t6e  reasons  we  have  given 
with  respect  to  the  error  committed  by  the  court  in  giving 
the  instructions  complained  of,  that  order  must  be  and  is 
reversed  and  the  cause  remanded  for  a  new  trial.  As  these 
appeals  are  taken  and  presented  upon  separate  records,  the 
plaintiflE  is  entitled  to  his  costs  on  the  appeal  from  the  judg- 
ment and  the  defendant  to  its  costs  on  the  appeal  from  the 
order  denying  the  motion  for  a  new  trial. 

Angellotti,  J.,  Shaw,  J.,  Henshaw,  J.,  and  McFarland,  J., 
concurred. 


[Sac.  No.  1142.     In  Bank.— March  27,  1906.] 

B.  L.  EMERSON  et  al.,  Respondents,  v.  YOSEMITE  GOLD 
MINING  AND  MILLING  COIVIPANY,  Appellant. 

Mining  Claim — Validity  op  Location — Mining  Rule— Failurk  to  Do 
Annual  Work — Resumption — Law  of  Case. — Where  the  validity 
of  the  original  location  of  plaintiffs'  mining  claim,  though  it  failed 
to  comply  with  a  local  mining  rule,  and  the  invalidity  of  an  adverse 
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location  thereof    for   plaintiffs'  failure  to  do  the  requisite  amount 
of  annual  work,    made  after  plaintiffs  had  in  good  faith  resumed 
work,  were   determined  by  this  court  upon  a  former  appeal,  such 
determination  ia  the  law  of  the  case. 
Id.— SUPPOBT    OF    Finding — Confuctino   Evidenck. — Where   the   court 
found,  upon    conflicting  evidence,  that  the  plaintiffs  had  resumed 
work  before    the    adverse  location,  its  determination  is  conclusive 
upon  this  appeaL 
lo.— Claims  of  Fokfdtusx  by  Co-Owners — Dbfensb  of  Prior  Trans- 
fir — Imfropek    Rebuttal — ^Record  not  Bes   Adjudicata.— Where 
plaintiffs    claimed    a    forfeiture   by   co-owners   for   failure   to   con- 
tribute to  annual  work,  and  defendant  relied  upon  a  transfer  from 
such  co-owners  prior  to  the  notice  to  them  to  contribute,  plaintiffs 
were  improperly  allowed  in  rebuttal  to  introduce,  as  an  estoppel  of 
record   against   the   defendant,   the   judgincnt-roll   in   an   action   to 
which  defendant  was  a  party,  brought  by  plaintiffs  as  alleged  suc- 
cessors in  interest  of  the  judgment  debtors,  including  such  co-owners, 
to  redeem   from  a  sale  under  the  foreclosure  of  a  mortgage,  the 
judgment  showing  that  redemption  was  permitted  to  plaintiffs  as 
such  successors,  where  there  is  nothing  in  the  record  to  indicate  that 
the  precise  question  of  the  forfeiture  by  such  co-owners  was  directly 
involved  and  adjudicated. 
Id. — ^Matter   Adjudged — Right  of  Redemption — Part   Ownership. — 
The  matter  adjudged  was  merely  the  plaintiffs'  right  to  redeem 
the  whole  of  the  property  from  the  foreclosure  sale,  and  all  that 
it  was  necessary  for  them  to  prove  to  sustain  such  right  was  that 
they  were  successors  in  interest  of  one  or  more  of  the  judgment 
debtors  in  some  part  of  the  property;   and  the  judgment  is  con- 
elusive  only  of  that  which  was  essential  to  support  such  right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Taolumne  County  and  from  an  order  denying  a  new  trial. 
G.  W.  Nieol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  W.  Street,  W.  C.  Kennedy,  and  Will  M.  Beggs,  for 
AppeUant 

Crittenden  Hampton,  and  J.  P.  O'Brien,  for  Respondents. 

ANGELLOTTI,  J.— This  is  an  action  to  quiet  title  to  a 
mining  claim  in  Tuolumne  County,  called  the  Slap  Jack 
Mine.  Judgment  went  for  the  plaintififs,  and  defendant 
Tosemite  Gold  Mining  and  Milling  Company  appeals  from 
the  judgment  and  an  order  denying  its  motion  for  a  new 
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trial.  This  is  the  second  appeal  in  this  cause.  (See  Emerson 
V.  McWhirter,  133  Cal.  510,  [65  Pac.  1036].)  Upon  the 
jBrst  trial  judgment  was  given  in  favor  of  defendant  McWhir- 
ter, and  on  the  appeal  therefrom  this  judgment  and  an  order 
denying  plaintiffs'  motion  for  a  new  trial  were  reversed. 
Upon  the  going  down  of  the  remittitur,  the  Yosemite  Gold 
Mining  and  Milling  Company,  claiming  to  be  the  successor 
in  interest  of  defendant  McWhirter  and  defendants  Argall, 
was  substituted  for  **R.  S.  McWhirter  et  al.,'*  as  a  defendant. 
Plaintiffs  base  their  claim  upon  a  location  made  by  one  Coyle 
in  January,  1896.  The  claim  of  defendants  Argall,  which  em- 
braced an  undivided  nine  twentieths  of  the  property,  was  based 
on  the  same  location,  and  by  deed  dated  May  31,  1899,  said 
Argalls  purported  to  grant  to  appellant's  immediate  predeces- 
sor all  their  interest  in  said  property.  The  claim  of  defendant 
McWhirter,  succeeded  to  by  appellant  corporation,  was  based 
upon  an  attempted  location  by  McWhirter  on  January  1, 1899, 
a  few  minutes  after  midnight,  made  by  him  upon  the  theory 
that  plaintiffs  had  failed  to  perform  the  assessment-work  for 
the  year  1898. 

It  is  first  contended  by  appellant  that  Coyle  never  made 
a  valid  location,  because  he  posted  but  one  notice  of  location 
on  the  claim,  while  the  local  regulation  of  the  miners  of 
Tuolumne  County  required  two  such  notices  to  be  posted. 
The  same  contention  was  made  upon  the  former  appeal,  was 
there  fully  discussed,  and  decided  adversely  to  appellant's 
claim.  What  was  there  said  in  this  matter  is  now  the  law 
of  this  case. 

The  second  and  third  points  made  by  appellant  relate  to 
the  question  of  the  sufficiency  of  the  evidence  to  support  the 
findings  of  the  court  as  to  the  doing  by  the  plaintiffs  of  the 
assessment-work  for  the  year  1898.  The  court  found  "that 
during  the  year  1898,  the  plaintiffs  performed  $84.80  worth 
of  labor  upon  said  mine  and  mining  claim;  that  on  the  31st 
day  of  December,  1898,  the  plaintiffs  resumed  work  upon 
said  mine  and  mining  claim,  and  prosecuted  said  work  dili- 
gently thereafter  until  more  than  $100  worth  of  labor  and 
improvements  were  performed  and  made  thereon,  in  addition 
to  the  labor  performed  during  the  year  1898,  as  aforesaid." 
Upon  the  former  trial,  the  court  found  that  the  assessment- 
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work  for  1898  had  not  been  performed,  and  that  the  land 
was,  therefore,  on  January  1,  1899,  public  mineral  land,  open 
to  location,  and  McWhirter's  attempted  location  on  that  day 
consequently  valid.  The  judgment  then  given  was  reversed 
upon  the  ground  that,  conceding  that  the  requisite  one  hun- 
dred dollars'  worth  of  labor  had  not  been  done  during  the 
year  1898,  the  evidence  showed  that  some  work  had  been 
done  in  good  faith  during  that  year,  and  that  on  December 
31,  1898,  prior  to  McWhirter's  attempted  location,  work  was 
resumed  thereon  in  good  faith  by  plaintiffs,  and  continuously 
carried  on  thereafter,  to  some  time  late  in  January,  1899,  until 
more  than  one  hundred  dollars'  worth  of  work,  in  addition  to 
that  done  during  1898,  had  been  done.  Section  2324  of  the 
Bevised  Statutes  of  the  United  States  [U.  S.  Comp.  Stats. 
1901,  p.  1426],  providing  that  on  a  failure  to  comply  with 
the  conditions  as  to  doing  the  requisite  work,  the  mine  ''shall 
be  open  to  relocation  in  the  same  manner  as  if  no  location 
of  the  same  had  ever  been  made,  provided,  the  original  locators, 
their  heirs,  assigns,  or  legal  representatives,  have  not  resumed 
work  upon  the  claim  after  failure  and  before  such  location," 
it  was  held  by  this  <5ourt  thereunder  that  the  resumption  of 
work  on  December  31,  1898,  and  the  continuance  thereof 
to  the  requisite  amount,  prevented  a  forfeiture,  and  that 
McWhirter's  attempted  location  at  a  time  during  which  plain- 
tiffs were  in  possession,  engaged  in  the  continuance  of  such 
work,  was  unavailing.  It  cannot  be  seriously  contended  that 
the  evidence  given  upon  the  second  trial  was  substantially 
different  from  that  given  on  the  first  trial  as  to  the  character 
of  the  work  done,  and  the  amount  thereof.  Under  the  views 
expressed  on  the  former  appeal,  which  must  here  be  accepted 
as  the  law  of  the  case,  the  only  x)oint  upon  which  there 
may  be  a  question  at  all,  so  far  as  the  finding  of  the  court 
is  concerned,  is  as  to  whether  plaintiffs  resumed  work  on 
December  31,  1898,  or  not  until  January  2,  1899.  Upon 
this  point,  however,  there  can  be  no  real  question  here,  for 
tiiere  was  a  clear  conflict  in  the  evidence.  There  was  added 
to  the  testimony  given  on  the  former  trial,  that  of  two  new 
witnesses,  who  testified  positively  that  Bojoiton,  who  com- 
menced the  work,  did  not  arrive  at  the  mine  until  late  in 
the  afternoon  of  December  31st,  and  that  he  did  no  work 
at  all  that  day.    On  the  other  hand,  Bo3aiton  testified  pod- 
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tively  that  he  arrived  at  the  mine  on  December  30th,  and 
commenced  his  work  the  next  day.  As  to  the  time  of  his 
arrival,  he  was  corroborated  by  another  witness,  who  accom- 
panied him  there,  and  who  was  positive  as  to  the  date.  The 
evidence  of  the  other  witnesses  for  appellant  upon  this  subject 
was  not  materially  different  from  that  given  by  them  upon 
the  former  trial,  where  it  was  held  not  to  be  suflScient  to 
even  raise  a  substantial  conflict.  There  was,  as  shown  above, 
a  substantial  conflict  in  the  evidence  upon  this  matter  on 
the  second  trial,  but  that  is  the  most  that  can  be  said  for 
appellant.  It  was  for  the  trial  court  to  determine  this  con- 
flict, which  it  has  done  by  the  finding  in  question,  and  its 
determination  is  conclusive  upon  this  appeal.  These  are  the 
only  points  made  in  relation  to  the  McWhirter  interest,  and  it 
thus  appears  that  so  far  as  appellant  claims  under  McWhirter, 
the  judgment  in  favor  of  plaintiffs  was  correct. 

The  remaining  points  relate  to  the  Argall  nine-twentieths 
interest.  This  action  was  commenced  February  10,  1899,  and 
it  was  alleged  in  the  original  complaint  that  the  Argalls 
were,  with  plaintiffs  and  one  other  defendant,  the  owners  of 
all  the  property  here  involved,  and  that  they  were  made 
defendants  because  they  would  not  join  as  plaintiffs.  The 
Argalls  filed  their  answer  on  February  27,  1899,  admitting 
all  the  allegations  of  the  complaint.  Judgment  was  given 
for  McWhirter,  and  against  plaintiffs  and  the  Argalls,  May 
4, 1899.  Upon  the  reversal  of  this  judgment  by  this  court,  and 
the  substitution  of  appellant  as  the  successor  of  McWhirter 
and  the  Argalls,  the  plaintiffs,  on  February  4,  1902,  filed 
a  supplemental  complaint,  alleging  that  at  the  time  of  the 
commencement  of  the  action  the  Argalls  and  the  plaintiffs 
were  the  owners  of  this  property,  and  that  since  the  filing 
thereof  one  of  the  then  plaintiffs  had  transferred  his  interest 
to  another  plaintiff,  and  that  the  Argalls  had  forfeited  to 
the  plaintiffs,  their  co-owners,  all  their  interest,  for  failure 
to  contribute  their  proportion  of  the  cost  of  the  assessment- 
work  for  the  year  1898,  after  proper  notice  given  them  on 
December  20,  1899,  the  allegations  in  this  behalf  being  appar- 
ently sufficient  to  bring  the  case  within  the  provisions  of 
section  2324  of  the  Revised  Statutes  of  the  United  States^ 
relative  to  forfeiture  to  co-owners.  It  was  also  alleged  that 
the  alleged  subsequent  grants  to  the  immediate  predecessotr 
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of  appellant  and  appellant  itself  were  taken  by  the  grantees 
with  full  notice  of  such  forfeiture.  It  was  further  alleged 
that  the  plaintiffs  were  the  owners  and  entitled  to  the  pos- 
session of  all  the  property,  that  the  apj)ellant  claimed  some 
interest  therein  adverse  to  plaintiffs,  which  claim  was  without 
any  right  whatever,  and  this  was  followed  by  the  ordinary 
prayer  in  complaints  to  quiet  title.  The  appellant  answered, 
denying  the  allegations  of  the  supplemental  complaint,  setting 
up  its  claim  based  on  the  McWhirter  location,  and  alleging 
the  transfer  by  the  Argalls  to  have  been  made  on  May  31, 
1899,  prior  to  the  giving  of  the  notice  to  contribute.  The 
case  was  tried  upon  the  issues  thus  made.  The  court  found 
in  accord  with  the  allegations  of  the  supplemental  complaint 
as  to  the  doing  of.  the  required  work  for  the  year  1898,  the 
failure  of  the  Argalls  to  do  any  of  the  same,  and  their  failure 
to  contribute  their  proportion  after  notice  personally  served 
on  them,  but  it  further  found  that  such  notice  was  not  given 
until  ** after  they  had  executed  and  delivered*'  their  convey- 
ance to  the  Yosemite  Company,  and  had  ceased  to  be  co-owners 
with  plaintiffs,  and  upon  this  ground,  concluded  that  there 
had  been  no  forfeiture.  It  made  no  finding  at  all  upon  the 
allegation  that  the  Yosemite  Company  and  appellant  had 
notice  of  the  facts  upon  which  the  claim  of  forfeiture  is 
based.  It,  however,  further  found  facts,  not  specifically 
alleged  in  the  complaint  or  answer,  upon  which  it  based  the 
conclusion  that,  as  between  plaintiffs  and  appellant,  the 
plaintiffs  are  the  successors  in  interest  of  the  Argalls  in  their 
nine  twentieths  of  said  claim.  These  findings  were  based 
upon  the  judgment-roll  in  an  action  brought  by  said  plaintiffs 
in  March,  1901,  against  certain  parties,  including  this  appel- 
lant, to  obtain  a  judgment  permitting  them  to  redeem  the 
property  from  a  sale  of  an  undivided  nineteen  twentieths  of 
the  land,  made  under  a  decree  of  foreclosure  of  mortgage. 
It  was  alleged  in  the  complaint  therein  that  these  plaintiffs 
are  the  owners  of  an  undivided  nineteen  twentieths  of  said 
property,  and  **are  the  successors  in  interest  of  the  judgment 
debtors  in  said  action,"  among  whom  were  the  Argalls,  who 
were,  with  others,  personally  liable  for  the  debt,  and  whose 
interest  in  the  land  was  subject  to  the  mortgage.  The  appel- 
lant was  the  assignee  of  the  certificate  of  purchase  issued  by 
the  commissioner  at  such  sale,  and  it  and  the  commissioner 
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refused  to  receive  from  plaintiff  the  money  necessary  to  effect 
a  redemption.  The  defendants  in  that  action  filed  their 
answer,  denying  specifically  that  plaintiffs  were  the  successors 
in  interest  of  the  judgment  debtors.  They  then  offered  to 
allow  judgment  permitting  plaintiffs  to  redeem  the  prop- 
erty upon  payment  of  $2,440,  less  their  costs,  and  plaintiffs 
accepted  the  offer,  and  judgment  was  entered  accordingly, 
plaintiffs  waiving  their  further  claim  for  damages.  The 
court  did  not  make  findings  of  fact,  findings  having  been 
waived,  and  the  judgment  entered  recited  the  offer  and 
acceptance,  and,  the  money  having  been  paid,  decreed  a 
redemption,  and  further  expressly  adjudged  **that  the  plain- 
tiffs herein  redeemed  the  premises  and  property  hereinafter 
described  from  said  foreclosure  sale,  as  the  successors  in  inter- 
est of  the  judgment  debtors  in  the  action  aforesaid.'*  This 
judgment  had  become  final  prior  to  the  trial  of  this  cause. 
Plaintiffs  claim,  and  the  trial  court  held,  that  the  effect 
of  these  proceedings  was  to  estop  appellant  from  here  dis- 
puting that  plaintiffs  succeeded  to  the  Argall  interest.  The 
judgment-roll  in  that  proceeding  was  offered  by  plaintiff  in 
rebuttal,  appellant's  testimony  having  been  to  the  effect  that 
the  notice  to  contribute  was  not  given  to  the  Argalls  until 
after  they  had  ceased  to  be  co-owners  in  the  property.  It 
was  objected  to  upon  the  grounds,  among  others,  that  it 
was  not  put  in  issue  by  the  pleadings,  and  was  irrelevant,, 
incompetent,  and  immaterial.  It  was  received  in  evidence,, 
subject  to  a  motion  to  strike  out,  and  such  motion  was 
made  at  the  conclusion  of  the  trial,  upon  substantially  similar 
grounds,  and  denied.  The  exceptions  to  these  rulings  suf- 
ficiently present  the  points  made  by  appellant  in  regard  to 
the  effect  of  the  proceedings  in  the  redemption  suit,  so  far 
as  this  appeal  is  concerned.  We  are  satisfied  that  this 
judgment-roll  should  not  have  been  received  in  evidence.  It 
is  urged  that  it  was  proper  evidence  in  rebuttal  of  appellant's 
evidence  tending  to  show  that  there  was  no  forfeiture.  There 
is,  however,  nothing  in  the  judgment-roll  to  indicate  that 
the  precise  question  of  the  alleged  Argall  forfeiture  was 
involved  in  the  redemption  suit.  Taking  the  allegation  of 
succession  in  the  complaint  therein  as  material  in  its  f uU  scope,, 
it  was  simply  that  the  plaintiffs  therein  '*are  the  successors 
in  interest  of  the  judgment  debtors  in  said  action."    By  what 
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means  they  succeeded  to  those  interests  was  not  alleged.  The 
aU^ation  was  broad  enough  to  include  any  of  the  numerous 
methods  by  which  realty  may  be  acquired.  That  plaintiffs 
were  the  successors  in  interest  of  the  Argalls  by  forfeiture, 
or,  indeed,  that  they  were  their  successors  in  interest  at  all, 
is  not  essential  to  the  validity  of  the  judgment  therein,  for 
admittedly  they  had  succeeded  to  the  other  interests,  and,  as 
successors  in  any  mode  of  one  or  more  of  the  cotenants,  were 
entitled  to  redeem  the  whole  property.  (Code  Civ.  Proc.  §  701, 
subd.  1.)  As  successors  in  part,  they  could  not  redeem  at 
all,  except  by  redeeming  the  whole.  (Eldridge  v.  Wright, 
55  Cal.  531-534.)  Where  it  is  sought  to  show  that  a  certain 
question  in  issue  has  been  litigated  and  determined  between 
the  same  parties  in  a  previous  action,  it  is  not  enough  that 
the  proposed  evidence  tends  to  show  that  the  precise  ques- 
tion may  have  been  involved  in  such  litigation.  It  must 
clearly  appear  that  it  was  directly  involved  and  adjudicated. 
{Berondo  v.  Ventura  County  Lumber  Co.,  129  Cal.  232-236, 
[61  Pac.  958,  79  Am.  St.  Rep.  118].)  The  judgment-roll 
here  not  showing  affirmatively  that  the  question  of  forfeiture 
of  the  Argall  interest  was  involved  in  that  action,  it  was 
not  admissible  in  rebuttal  of  appellant's  evidence  showing 
that  there  was  in  fact  no  forfeiture. 

We  are  also  of  the  opinion  that  the  judgment  in  the 
redemption  suit  cannot  be  held  to  raise  an  estoppel  upon  the 
question  as  to  the  succession  to  the  Argall  interest.  In  Beronio 
V.  Ventura  County  Lumber  Co.,  129  Cal.  232,  [61  Pac.  958, 
79  Am.  St  Eep.  118],  it  was  said:  '*In  order  that  a  judgment 
in  one  action  may  constitute  an  estoppel  against  the  parties 
thereto  in  a  subsequent  action,  it  must,  be  made  to  appear, 
either  upon  the  face  of  the  record  or  by  intrinsic  evidence, 
that  the  identical  questions  involved  in  the  issues  to  be  tried 
were  determined  in  the  former  action.  [Citing  authorities.] 
*  Every  estoppel  must  be  certain  to  every  intent,  and  not 
to  be  taken  by  argument  or  inference.'  (Coke  on  Littleton, 
352b.)  *If  upon  the  face  of  a  record  anything  is  left  to 
conjecture  as  to  what  was  necessarily  involved  and  decided, 
there  is  no  estoppel  in  it  when  pleaded,  and  nothing  conclusive 
in  it  when  offered  in  evidence.'  ...  By  section  1908,  sub- 
division 2,  of  the  Code  of  Civil  Procedure,  *the  effect  of  a 
judgment   is  conclusive   in   respect  to  the  matters  directly 
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adjudged,'  and  by  section  1911,  *that  only  is  deemed  to 
have  been  adjudged  in  a'  former  action  which  appears  upon 
its  face  to  have  been  so  adjudged,  or  which  was  actually  and 
necessarily  included  therein,  or  necessary  thereto.'  "  (See, 
also,  Freeman  on  Judgments,  sec.  256.)  This  is  simply  a 
statement  of  elementary  principles  relative  to  estoppel  by 
judgment.  The  thing  adjudged  in  the  redemption  action 
was  simply  that  the  plaintiffs,  as  successors  in  interest,  had 
the  right  to  redeem  the  whole  of  this  property  from  the 
foreclosure  sale.  That  they  should  have  this  right,  it  was 
essential  that  they  should  be  successors  in  interest  of  one 
or  more  of  the  judgment  debtors  in  some  portion  of  the 
property,  but  it  was  not  essential  to  this  right,  and  therefore 
not  essential  to  the  judgment,  that  they  should  be  the  suc- 
cessors in  interest  of  all  the  judgment  debtors.  (Code  Civ. 
Proc.  §701,  subd.  1.)  Their  allegation  that  they  were  the 
successors  of  all  the  judgment  debtors  was  material  in  the 
sense  that  it  was  necessary  for  them  to  prove  that  they  had 
succeeded  to  the  interest  of  some  judgment  debtor  in  some 
part  of  the  property,  and  the  judgment  is  necessarily  con- 
clusive upon  that  point.  Does  it  appear  that  anything  further 
was  determined  by  the  judgment?  We  certainly  cannot  say 
that  the  offer  to  allow  judgment  permitting  plaintiffs  to 
redeem  admitted  anything  more  than  was  essential  to  such 
right  of  redemption.  The  judgment  upon  its  face  shows  that 
there  was  no  trial  of  any  of  the  issues,  and  that  the  judgment 
was  purely  a  consent  judgment,  based  entirely  on  the  offer 
and  acceptance.  It  cannot  be  said,  with  any  degree  of  cer- 
tainty whatever,  from  the  face  of  this  record,  that  the  question 
of  the  succession  as  to  the  Argall  interest  was  litigated  and 
determined  in  that  proceeding.  Indeed,  the  contrary  affirm- 
atively appears,  and  we  are  satisfied  that  the  judgment  is 
conclusive  only  of  that  which  is  essential  to  support  it, — ^viz. 
that  plaintiffs  had  succeeded  to  such  an  interest  in  the  prop- 
erty' as  entitled  them  to  redeem.  We  think  the  somewhat 
peculiar  adjudication  of  the  decree  as  to  the  character  in 
which  the  plaintiffs  redeemed  the  premises,  adds  nothing  to 
the  effect  of  the  record.  Some  point  is  made  as  to  the 
acceptance  on  redemption  of  all  the  redemption  money,  includ- 
ing that  portion  due  on  the  Argall  interest,  but  we  do  not 
see  how  this  can  affect  the  question  here  discussed. 
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It  is  contended  by  appellant  that,  as  the  plaintiflfs  have 
chosen  to  set  forth  in  their  supplemental  complaint  the  par- 
ticular facts  upon  which  their  alleged  title  to  the  Argall 
interest  rests,  the  allegation  of  ownership  in  connection  there- 
with was  a  mere  conclusion,  that  they  could,  therefore,  recover 
only  by  showing  title  by  forfeiture  from  the  Argalls,  and  that 
the  judgment-roll  in  the  redemption  suit  was  inadmissible 
under  the  issues  made  to  show  title  in  them.  (See  Castro 
V.  Richardson,  18  Cal.  478;  Lick  v.  Diaz,  30  Cal.  65,  75; 
Haven  v.  Seeley,  59  Cal.  494;  Turner  v.  White,  73  Cal.  299, 
[14  Pac.  794] ;  Levins  v.  Rovegno,  71  Cal.  275,  [12  Pac.  161] ; 
Hesser  v.  Miller,  77  Cal.  192,  [19  Pac.  375] ;  Oruwell  v. 
Seybolt,  82  Cal.  9,  [22  Pac.  938] ;  Savings  and  Loan  Society 
v.  Burnett,  106  Cal.  514,  538,  [39  Pac,  922].)  There  is  much 
force  in  this  contention,  but  as  we  here  uphold  objections 
made  by  appellant  to  this  judgment-roll  which  go  to  the 
merits,  it  will  be  unnecessary  to  discuss  an  objection  of  this 
nature,  which  could  be  obviated  by  amendment  of  the  plead- 
ings. No  point  is  made  on  this  appeal  as  to  the  findings 
of  fact  relating  to  the  question  of  forfeiture.  It  may  be 
material  to  that  question  to  determine  whether  at  the  time 
of  the  service  of  the  notice  to  contribute  the  plaintiflfs  had 
been  notified,  actually  or  constructively,  of  the  transfer  by 
the  Argalls.  As  this  question  has  not  been  discussed,  we 
do  not  decide  the  same.  It  appears  unnecessary  to  require 
the  parties  to  again  litigate  the  question  of  title  as  to  the 
remaining  eleven  twentieths  of  the  property.  As  to  that  por- 
tion the  judgment  was  clearly  correct. 

To  the  extent  that  the  judgment  decrees  that  plaintiff  F.  F. 
Britton  is  the  owner  of  an  undivided  one  fourth  of  the  prop- 
erty, that  plaintiflf  Annie  L.  Emerson  is  the  owner  of  an 
undivided  one  fourth  thereof,  and  that  plaintiflf  Jacob  Miller 
is  the  owner  of  an  undivided  one  twentieth  thereof,  the  judg- 
ment and  order  denying  a  new  trial  are  aflBrmed. 

As  to  the  remaining  undivided  nine  twentieths,  constituting 
what  is  known  as  the  Argall  interest,  the  judgment  and  order 
are  reversed,  and  the  cause  remanded  for  a  new  trial,  with 
the  right  to  the  parties  to  amend  their  pleadings  as  they 
may  be  advised. 
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Shaw,  J.,  Henshaw,  J.,  MeParland,  J.,  and  Lorigan,  J., 
concurred. 


Behearing  denied. 


[L.  A.  Nos.  1495,  1496.    Department  Two.— March  27,  1906.] 

A.    L.    McCONNELL,    Respondent,    v.    CORONA    CITY 
WATER   COMPANY,   Appellant. 

CJONSTBUCTION  OF  TUNNIL — ENTIRB  CONTRACT  —  GAVmO-m  —  PaULT  OF 

Owner  —  Mistake  of  Engineers  —  Ebcovery  for  Extra  Work. — 
Notwithstanding  a  contract  to  construct  a  tunnel  to  artesian  wells 
is  entire  and  indivisible,  yet,  where  the  work  was  done  as  agreed, 
according  to  the  specifications  of  engineers  emplojed  hj  the  owner, 
and  to  their  satisfaction,  and  through  the  fault  of  the  owner  in 
furnishing  defective  timber,  of  which  the  contractor  complained, 
and  the  mistake  of  the  engineers  as  to  the  strength  of  timber 
required,  the  tunnel  caved  in,  the  contractor  was  not  responsible  for 
such  fault  and  mistake,  and  was  not  required  to  make  good  the  loss, 
but  maj  recover  the  reasonable  value  of  the  extra  work  required 
to  repair  the  tunneL 

Id. — Excessive  Allowance— Modification  of  Judoicbnt. — ^Where  an 
excessive  allowance  was  made  for  extra  work  and  labor  done  hy  the  l 
contractor,  according  to  the  testimony  offered  bj  him  as  plaintiff,  I 
a  new  trial  will  not  be  ordered  on  that  account,  but  the  judgment  * 
?rill  be  modified  to  conform  to  plaintiff's  proof. 

Id. — Breach  op  Contract  by  Owner — ^Election  of  Bemedt  by  Con- 
tractor—Recovery  FOR  Loss  OF  Profits. — ^Where  the  owner  of  the 
tunnel  refused  to  comply  with  the  contract  to  furnish  material  for 
timbering,  and  thus  made  it  impossible  for  the  contractor  to  com- 
plete the  contract,  the  latter  may  elect,  among  alternative  remedies, 
to  treat  the  owner's  repudiation  of  it  as  putting  an  end  to  the 
contract  for  all  purposes  of  performance,  and  to  recover  the  profits 
he  would  have  realized  if  performance  of  the  contract  had  not  been 
prevented;  and  in  such  case  the  contract  would  be  continued  in 
force  for  that  purpose. 

Id. — ^Damages — ^Prospective  Profits— Special  Pleadino  not  Bbquired. 
— Prospective  profits  which  are  not  too  speculative  and  remote, 
and  which  arise  directly  and  naturally  out  of  an  injury  or  breach 
of  contract,  and  are  not  collateral  thereto,  are  always  allowed  as 
an  element  of  damage  without  the  necessity  of  special  pleading 
thereof. 
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Id.— Difficulty  of  Proof— Justifiable  Action  of  Couet. — ^It  is  not 
an  objection  to  the  recovery  of  prospective  profits  directly  arising 
from  a  breach  of  contract  that  they  cannot  be  directly  and  abso- 
lutely proved.  The  court  is  justified  in  accepting  evidence  thereof, 
which,  under  the  circumstances^  is  the  best  and  most  convincing  that 
could  be  offered,  even  if  by  possibility  the  profits  might  have  been 
less  than  the  amount  allowed,  owing  to  matters  which  could  not  be 
determined  except  by  a  completion  of  the  contract,  which  defend- 
ant's conduct  had  prohibited. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  W.  Freeman,  and  A.  D.  Laughlin,  for  Appellant. 

J.  V.  Hannon,  and  Munday  &  Redd,  for  Respondent 

HENSHAW,  J.— Plaintiff  engaged  himself  to  build  for 
defendant  a  tunnel  **in  a  good,  substantial,  and  workmanlike 
manner  to  completion,*'  as  far  as  the  defendant  might  direct; 
**it  being  the  intention  to  construct  the  said  tunnel  for  the 
distance  of  about  1,200  feet  to  the  artesian  wells,  unless  water 
in  sufiScient  quantities  is  encountered  before  reaching  that 
point'*  It  was  stipulated  **that  said  tunnel  shall  be  con- 
structed on  the  grades  and  according  to  the  specifications  of 
the  engineers  of  the  party  of  the  second  part  in  charge  of 
the  work.  The  tunnel  will  be  timbered  in  a  thoroughly  work- 
manlike and  practical  manner  so  as  to  protect  against  outward 
and  also  inward  pressure.*'  The  defendant  agreed  to  furnish 
all  the  lumber  needed  and  required  by  the  plaintiff  for  the 
tunnel,  the  lumber  to  be  delivered  on  the  ground  at  the  shafts 
where  it  was  to  be  used.  The  defendant  also  agreed  to  make 
progress  payments  during  the  performance  of  the  work,  on 
the  first  of  each  and  every  month,  of  seventy-five  per  cent 
of  the  work  completed  during  the  previous  month  at  the 
agreed  rate.  Work  was  prosecuted  under  this  contract  until 
some  764  feet  of  tunnel  had  been  driven,  the  progress  pay- 
ments being  made  upon  the  report  of  defendant's  engineers. 
At  this  point  of  the  work  the  tunnel  caved,  and  repair  work 
upon  it  became  necessary.  This  work  was  done  by  the  plain- 
tiff.   The  case  L.  A.  No.  1,496  is  to  recover  from  defendant 
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the  value  of  such  work  done  up  to  March  20,  1902.  The 
other  action  (L.  A.  No.  1,495)  is  for  similar  work  done  after 
that  date,  and  also  for  damages  for  loss  of  estimated  profits 
occasioned  by  defendant's  failure  and  refusal  to  allow  plain- 
tiff to  proceed  and  complete  the  tunnel. 

The  action  L.  A.  No.  1,496,  for  convenience,  may  first  be 
considered.  Plaintiff  recovered  judgment  in  the  sum  of 
two  thousand  dollars  as  the  value  of  such  extra  work,  and 
the  defendant  appeals.  Its  principal  contention  is  that  the 
contract  for  the  construction  of  the  tunnel  was  entire  and 
indivisible;  that  under  it,  notwithstanding  the  provision  for 
partial  payments,  as  the  work  progressed,  it  became  the  duty 
of  plaintiff  to  turn  over  to  defendant  a  completed  tunnel, 
driven  and  supported  in  a  thoroughly  workmanlike  manner; 
in  particular,  that  plaintiff  had  agreed  to  timber  the  tunnel 
in  a  thoroughly  workmanlike  and  practical  manner  so  as 
to  protect  against  outward  and  inward  pressure;  that  the 
caving  of  the  tunnel  afforded  evidence  that  it  was  not  properly 
timbered ;  that  it  became  the  duty,  therefore,  of  the  plaintiff, 
at  his  own  cost,  to  do  this  repair  work;  that  it  was  repair 
work  within  the  terms  of  the  contract  for  which,  treating 
the  contract  as  indivisible,  plaintiff  had  no  cause  of 
action,  and  the  cost  of  which  he  himself  should  have  borne. 
In  support  of  this  position,  appellant  cites  many  cases,  such 
as  Cox  V.  Western  Pacific  R.  R.  Co.,  44  Cal.  18;  Boyle  v. 
Agawan  Canal  Co.,  22  Pick.  381,  [33  Am.  Dec.  749]  ;  Seguin 
V.  Debon,  3  Mart.  (La.)  6,  [5' Am.  Dec.  735],  to  the* effect 
that  where  a  contractor  agrees  to  do  certain  work,  as  the 
grading  of  a  certain  section  of  railroad,  in  the  first  case,  or 
the  construction  of  a  certain  part  of  a  canal,  as  in  the  second 
case,  even  though  the  contracts  may  provide  for  progress 
payments,  such  contracts  are  entire  and  the  provision  for 
progress  payments  does  not  make  them  divisible.  The  sound- 
ness of  these  cases  and  of  the  proposition  of  law  which  they 
enunciate  are  not  to  be  doubted,  and  in  the  case  at  bar  if 
the  question  were  whether  the  contract  for  the  construction 
of  this  tunnel  was  entire  and  indivisible,  there  would  be  no 
hesitation  in  saying  that  it  was.  But  this  conclusion  does  not 
advance  us  in  the  determination  of  the  real  question  in  dispute 
between  the  parties.  That  question  may  be  thus  stated: 
Treating  the  contract  as  entire,  was  the  extra  work  necessitated 
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by  the  caving  of  the  tunnel,  work  within  the  contemplation  of 
the  contract,  for  which,  therefore,  the  contractor  was  entitled 
to  no  remuneration,  or  was  it  work  without  the  contemplation 
of  the  contract,  for  the  doing  of  which  he  is  entitled  to 
compensation  t  To  answer  this  question,  in  addition  to  the  pro- 
visions of  the  contract,  resort  must  be  had  to  the  evidence. 
First,  as  to  the  terms  of  the  contract,  it  will  be  noted  that 
while  the  contractor  agrees  to  timber  in  a  thoroughly  work- 
manlike and  practical  manner,  so  as  to  protect  against  out- 
ward and  also  inward  pressure,  he  is  controlled  in  this  by  the 
further  provisions  that  the  tunnel  is  to  be  constructed  accord- 
ing to  the  si>eci6cations  of  the  engineers  of  the  company  in 
charge  of  the  work,  and  that  the  material  for  timbering  is 
to  be  furnished  him  by  defendant.  The  evidence  shows  that 
the  plaintiff  did  drive  the  tunnel  and  timber  it  under  the 
directions  and  specifications  of  the  supervising  engineers  of 
defendant;  that  progress  payments  were  made  upon  the  cer- 
tificate of  the  engineers  of  the  completion  according  to  the 
terms  of  the  contract  of  certain  portions  of  the  tunnel ;  that 
the  coxitractor  complained  of  the  inferior  quality  of  the 
timber  which  defendant  persisted  in  delivering  to  him,  and 
of  the  inadequacy  of  the  timber  work  which  the  engineers 
directed  should  be  done,  all  without  avail ;  that  he  was  obliged 
to  use  the  inferior  lumber  which  was  furnished;  and  that 
the  timbering  was  done  under  the  directions  of  and  to  the 
satisfaction  of  defendant's  engineers.  Under  such  circum- 
stances, notwithstanding  that  the  contract  is  indivisible,  there 
can  be  no  hesitation  in  saying  that  the  contractor's  responsi- 
bility for  any  completed  portion  of  the  work,  so  done  under 
the  direction  and  to  the  satisfaction  of  the  engineers,  relieves 
him  from  responsibility  for  such  an  accident  as  that  which 
befell,  that  the  responsibility  for  such  accident  must  rest  on 
the  defendant,  and  that,  notwithstanding  that  the  contract 
was  entire  and  indivisible,  plaintiff  was  under  no  more  com- 
pulsion to  perform  the  extra  work  of  repairing  the  cave  in 
the  tunnel  so  occurring  than  he  would  have  been  if  it  had 
been  occasioned  by  a  willful  act  of  destruction  upon  the  part 
of  the  defendant.  The  work  became  necessary  to  enable  the 
contractor  to  proceed  under  his  contract.  It  was  occasioned 
by  the  failure  of  the  defendant  to  furnish  suitable  timbers 
and  by  the  mistake  of  their  engineers  as  to  the  strength  of 
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the  timbering  required.  As  the  contractor  was  doing  his  work 
under  the  directions  and  specifications  of  those  engineers  he 
cannot  be  held  responsible  for  their  errors  or  miscalculations. 

Appellant  further  contends  that  while  the  court  awarded 
a  judgment  in  the  sum  of  two  thousand  dollars  for  the  value 
of  the  work  and  labor  so  done  up  to  the  20th  of  March, 
1902,  the  undisputed  evidence  offered  by  plaintiff  himself 
shows  that  only  $1,024.60  was  actually  so  expended.  To  this 
contention  respondent  makes  no  answer,  and  the  record  seems 
to  bear  out  appellant's  position  in  this  regard.  It  is  not 
necessary,  however,  that  a  new  trial  should  be  ordered.  It 
is  sufficient  to  order,  and  it  is  ordered,  that  the  judgment 
be  modified  in  this  regard,  with  an  allowance  to  plaintiff 
of  the  sum  of  $1,024.60,  instead  of  two  thousand  dollars,  and 
that,  as  so  modified,  it  stands  affirmed.  The  appellant  will 
recover  his  costs  upon  this  appeal. 

L.  A.  No.  1,495.  The  complaint  in  this  action  charged 
in  two  counts:  The  first  for  the  value  of  the  extra  labor 
performed  as  in  L.  A.  No.  1,496,  after  March  20,  1902;  the 
second,  for  the  profits  of  which  the  contractor  was  deprived 
by  the  refusal  of  the  defendant  to  allow  him  to  proceed  with 
the  construction  of  the  tunnel  to  its  completion  as  contem- 
plated in  their  agreement.  The  court  allowed  $1,024.60  as 
the  value  of  such  labor,  whereas  the  record  discloses  that 
the  only  testimony  in  relation  thereto  was  that  offered  by 
the  plaintiff  himself,  and  his  items  of  expenditure  show  an 
aggregate  of  $898.10.  There  must  be  a  modification  of  the 
judgment  in  this  regard  by  the  difference  between  $1,024 
and  $898.10. 

The  second  count  sets  up  a  breach  of  the  contract  by 
defendant  in  refusing  and  neglecting  to  furnish  the  additional 
lumber  needed  and  required  by  plaintiff  in  timbering  the 
tunnel,  by  which  neglect  and  refusal  the  defendant  rendered 
it  impossible  for  the  plaintiff  to  perform  his  part  of  the 
contract.  The  court  found,  upon  sufficient  evidence,  that  the 
defendant  did  violate  its  contract  in  this  regard,  and  as  the 
furnishing  of  suitable  timber  when  required  by  the  contractor 
was  a  material  part  of  defendant's  agreement,  the  breach 
justified  the  plaintiff  in  treating  the  contract  as  at  an  end. 
One  who  has  been  injured  by  a  breach  of  contract  haa  an 
election  to  pursue  any  of  three  remedies.    He  may  treat  the 
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contract  as  rescinded  and  may  recover  upon  a  quantum  meruit 
so  far  as  lie  has  performed;  or  he  may  keep  the  contract 
alive,  for  the  benefit  of  both  parties,  being  at  all  times  ready 
and  able  to  perform;   or,  third,  he  may  treat  the  repudiation 
as  putting  an  end  to  the  contract  for  all  purposes  of  per- 
formance, and  sue  for  the  profits  he  would  have  realized  if 
he  had  not  been  prevented  from  performing.     In  this  last 
case  the  contract  would  be  continued  in  force  for  that  purpose. 
(7  Am.  &  Sng.  Ency.  of  Law,  2d  ed.,  p.  152;   Fountain  v. 
Semi-Tropic  L.  and  W.  Co,,  99  Cal.  680,    [34  Pac.  497].) 
It  was  the  last  of  these  remedies  which  plaintiff  elected  to 
adopt  and  pursue.    But  appellant  contends  that  his  damages 
for  loss  of  prospective  profits  are  too  speculative  and  remote 
to  justify  the  award  which  the  court  made,  and  cites  numerous 
cases  where  this  atid  other  courts  have  refused  to  allow  pros- 
pective profits  as  an  element  of  damages  upon  the  ground 
that  they  were  too  speculative  and  remote.     Such  is  the 
undoubted  rule,  but  it  is  to  be  noted  that  this  is  not  an 
objection  to  the  inclusion  of  profits  as  a  proper  element  of 
damages,  but  is  a  declaration  merely  that  when  they  are  too 
speculative  and  remote  to  be  capable  of  anything  like  reason- 
able ascertainment,  when  they  are  collateral  merely  and  do 
not  arise  directly  or  by  natural  consequence  out  of  the  tort 
complained  of,  they  cease  to  become  a  proper  element  in  the 
admeasurement  of  damages.    No  one  may  contest  the  soimdness 
of  this  principle,  but  the  converse  of  it  is  equally  true,  that 
where  prospective  profits  are  not  too  speculative  and  remote, 
where  they  do  arise  directly  and  as  a  natural  consequence 
out  of  the  injury,  they  are  always  allowed  as  an  element  of 
damage.     Says  this  court  in  Shoemaker  v.  Acker,  116  Cal. 
244,  [48  Pac.  64] :   "An  examination  of  the  authorities  will 
show  that  the  cases  in  which  future  profits  were  rejected  as 
*  speculative'  or  *too  remote'  were  cases  where  the  asserted 
future  profits  were  entirely  collateral  to  the  subject-matter 
of  the  contract,  and  not  consequences  flowing  in  a  direct  line 
from  the  breach  of  such  contract."    And,  again,  in  Martin 
V.  Deetz,  102  Cal.  55,  [36  Pac.  368,  41  Am.  St.  Rep.  151], 
the  syllabus,  correctly  summarizing  the  views  of  this  court, 
declares    that    remote    results    produced    by    intermediate 
sequences  of  cause  are  beyond  the  reach  of  any  just  or  prac- 
tical rule  or  damages,  and  financial  embarrassment  and  loss 
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of  prospective  profits  are  too  remote,  contingent,  speculative, 
indirect,  and  uncertain  to  come  within  a  legal  measure  of 
damages  for  an  alleged  wrong  in  refusing  to  act  as  a  director 
of  a  corporation  and  inducing  others  not  to  participate  in 
the  organization.  An  instructive  analysis  of  the  question 
and  of  the  cases  is  found  in  Howard  v.  StilweU  cfe  Bierce  Mfg. 
Co.,  139  U.  S.  200,  [11  Sup.  Ct.500].  But  where,  as  in 
this  case,  the  loss  of  profit  can  with  reasonable  certainly  be 
shown,  both  as  to  the  fact  and  as  to  the  amount,  such  loss 
of  profits  is  properly  an  element  of  damage.  Thus  says  this 
court,  in  Fountain  v.  Semi-Tropic  L.  and  W.  Co.,  99  Cal.  680, 
[34  Pac.  498] :  **If,  however,  the  breach  be  of  a  covenant, 
the  non-performance  of  which  will  render  it  impossible  for 
the  other  party  to  perform,  or  will  frustrate  the  whole  purpose 
of  the  contract  on  his  part  ...  he  may  decline  to  proceed 
in  performance  and  sue  for  damages,  in  which  case  he  may 
recover  all  loss  occasioned  by  the  breach,  including  profits 
he  would  have  made  if  the  contract  had  been  performed." 
And  says  Sutherland  (Damages,  voL  1,  p.  113) :  **A  party 
to  a  contract  is  entitled  to  recover,  against  the  other  party 
who  violated  it,  damages  for  the  profits  he  would  have  made 
out  of  it  had  it  been  performed.  It  is  no  objection  to  their 
recovery  that  they  oannot  be  directly  and  absolutely  proved. 
In  the  nature  of  things,  the  defendant  having  prevented  such 
profits,  direct  and  absolute  proof  is  impossible.''  And,  still 
further  (vol.  1,  pp.  117,  118),  the  same  learned  author  very 
justly  says:  ** Where  a  party  has  contracted  to  perform  labor 
from  which  a  profit  is  to  spring  as  a  direct  result  of  the 
work  done  at  a  contract  price,  and  he  is  prevented  from 
earning  this  profit  by  the  wrongful  act  of  another  party,  the 
loss  of  this  profit  is  a  direct  and  natural  result  which  the 
law  will  presume  to  follow  the  breach  of  the  contract;  and 
he  is  entitled  to  recover  it  without  special  allegations  in  his 
declarations.  This  he  will  be  entitled  to  establish  by  showing 
how  much  less  than  the  contract  price  it  will  cost  to  do  the 
work  or  perform  the  contract."  Plaintiff  showed  that,  in 
the  character  of  the  soil  through  which  he  was  tunneling, — 
water-bearing  soil, — ^his  profit  over  and  above  the  contract 
price  was  $4.40  per  foot.  The  court  found  upon  evidence 
that  there  were  about  1,422  feet  of  tunnel  yet  to  be  dug,  and 
gave  judgment  for  the  profits  upon  this  at  the  rate  of  $4.40 
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per  foot.  It  is  true  that  the  character  of  the  soil  might 
haye  changed  in  that  distance,  and  with  the  change  in  the 
eharacter  of  the  soil  to  non-water-bearing,  the  profits  of  the 
eontraetor  xniglit  have  been  decreased.  It  is  true,  also,  that 
water  in  sufficient  quantities  might  have  been  encountered 
before  1,422  feet  additional  had  been  driven,  in  which  case, 
under  the  contract,  the  defendant  had  the  right  to  order  a 
cessation  of  the  work;  but  as  these  were  matters  which  could 
not  be  determined  except  by  a  completion  of  the  contract, 
wMch  defendant's  conduct  had  prohibited,  the  court  was 
justified  in  accepting  the  evidence,  which  under  the  circum- 
stances "was  the  best  and  most  convincing  that  could  be  of- 
fered. ' 
The  jadgment  in  L.  A.  No.  1,495  is  therefore  modified  by 
reducing  the  amount  allowed  for  extra  work  from  $1,024  to 
$898.10,  and  in  all  other  respects  it  stands  affirmed.  The 
appellant  will  recover  its  costs  upon  this  appeal. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  T.  No.  4323.    Department  Two.— Mareli  28,  1906.] 

In  the  Matter  of  the  Estate  of  ALEXANDER  DUNSMUIB, 
Deceased.  JAMES  DUNSMUIB,  Executor,  Appellant, 
▼.  EDNA  WALLACE  HOPPEB,  Bespondent 

EsTAns  OF  Deoeasxd  Pkbsons — Qrdxb  YAOATmo  Pbobati  or  Will— 
liAPSS  OF  Tncs  FOB  Motion. — A  motion  cannot  be  entertained  to 
▼aeate  an  order  admitting  a  will  to  probate  which  is  not  Toid  npon 
its  face,  after  the  lapse  of  the  time  prescribed,  by  section  473  of 
tha  Code  of  Civil  Procedure,  and  an  order  granting  siieh  motion  is 
•Roneomi  and  void  and  will  be  reversed  upon  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  vacating  an  order  admit- 
ting a  will  to  probate.    J.  V.  Coff^,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court 
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Andrew  Thome,  Charles  S.  Wheeler,  and  J.  P.  Bowie,  for 
Appellant. 

Campbell,  Metson  &  Campbell,  and  G.  D.  Woods,  for  Re- 
spondent. 

THE  COURT.— On  May  9,  1900,  an  order  was  made  in 
the  superior  court  of  the  city  and  county  of  San  Francisco, 
California,  admitting  to  probate  the  last  will  of  Alexander 
Dunsrauir,  deceased,  upon  an  authenticated  copy  of  the  will 
and  of  a  decree  of  a  court  in  British  Columbia  admitting 
it  to  probate,  and  appointing  James  Dunsmuir  executor;  he 
being  named  in  the  will  as  executor  thereof.  The  administra- 
tion of  the  estate  of  said  Dunsmuir,  deceased,  proceeded 
regularly  and  culminated  in  a  decree  of  final  distribution  and 
the  discharge  of  the  executor.  This  decree  was  entered  June 
4,  1901,  and  the  estate  was  distributed  to  said  James  Duns- 
muir, who  was  the  sole  devisee  and  legatee  under  the  will. 
On  March  30,  1905, — nearly  five  years  after  the  said  order 
admitting  the  said  will  to  probate,  and  four  years  after  the 
order  of  final  distribution  and  discharge  of  the  executor, — on 
motion  of  Edna  Wallace  Hopper,  claiming  to  be  an  heir  of  • 
the  deceased,  the  said  superior  court  made  an  order  vacating 
and  annulling  the  said  order  admitting  said  will  to  probate 
and  appointing  said  Dunsmuir  executor.  From  that  order 
James  Dunsmuir  appeals. 

As  the  motion  to  vacate  the  order  admitting  the  will  to 
probate  was  not  made  within  the  time  prescribed  in  section 
473  of  the  Code  of  Civil  Procedure,  the  order  granting  said 
motion  was  erroneous  and  void,  unless  the  order  admitting 
the  will  to  probate  was  itself  void  on  its  face.  But  this  court 
has  definitely  determined  in  the  case  of  Dunsmuir  v.  Coffey 
148  Cal.  137,  [82  Pac.  682],  that  said  order  admitting  said 
will  to  probate  was  not  void  on  its  face,  and  that  the  order 
vacating  it,  from  which  this  present  appeal  is  taken,  was 
void.  On  the  authority  of  that  decision  the  order  herein 
appealed  from  must  be  reversed.  The  decision  in  Estate  of 
Clark,  148  Cal.  108,  [82  Pac.  760],  cited  by  respondent,  is  not 
in  point.  That  case  came  here  upon  a  regular  appeal,  and 
directly  involved  the  question  whether  or  not  the  order  there 
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appealed  from  was  erroneous;  it,  therefore,  is  not  inconsistent 
with  tlie  decision  in  Bunsmuir  v.  Coffey. 
The  order  appealed  from  is  reversed. 


[S.  P.  No.  3390.    In  Bank.— March  30,  1906.] 

MAETIAL  DAVOUST,  AppeUant,  v.  CITY  OF  ALAMEDA, 

Respondent. 

Municipal  Corporations  —  Liability  for  Neoligencb.  —  Although 
municipal  corporations  are  not  liable  for  the  negligence  of  their 
officers  or  servants  when  acting  in  their  governmental,  political,  or 
public  capacity,  in  the  absence  of  a  statute'  permitting  it,  yet, 
when  the  injury  arises  from  the  exercise  of  mere  proprietary  and 
private  rights,  they  are  liable  for  negligence,  like  individuals  or 
private  corporations. 

Id.— Negligent  Operation  op  Electric-Light  Plant  —  Liabilitt  op 
City  for  Death. — A  city  engaged  in  operating  an  electric-light 
plant  owned  by  it  for  the  purpose  of  lighting  the  city,  and  furnish- 
ing electric  light  to  its  inhabitants  for  domestic  use,  is  liable  for  the 
death  of  a  person  caused  by  its  negligent  operation. 

Id.— Authority  to  Board  op  Trustees. — It  is  immaterial  to  the  liabil- 
ity of  the  city  for  the  negligent  operation  of  such  plant  that  the 
authority  to  maintain  it  was  given  to  the  board  of  trustees  of  the 
city,  and  not  in  terms  to  the  city. 

Id.— Proop  op  Negligence — ^Death  from  Live  Wire — ^Way  over  Vacant 
Lot — License. — It  appearing  that  the  death  was  caused  by  a  live 
wire  negligently  allowed  by  the  city  to  remain  upon  a  beaten  path 
four  feet  wide  over  a  vacant  lot,  which  had  for  many  years  been  used 
by  residents  of  the  neighborhood  in  going  from  their  homes  to  a 
railroiCd  station,  the  deceased  must  be  deemed  a  licensee  in  crossing 
such  path,  and  not  a  trespasser;  and  that  the  death  was  due  to 
the  negligence  of  the  city  is  sufficiently  proved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.     W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Campbell,  W.  H.  Metson,  Reed  &  Nusbaumer,  J.  B. 
Glascock,  and  J.  M.  Poston,  for  Appellant. 

M.  W.  Simpson,  and  Chapman  &  Clift,  for  Respondent. 
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McFABLAND,  J. — This  action  is  to  recover  damages  for 
the  death  of  plaintiff's  wife  alleged  to  have  been  caused  by 
the  negligence  of  def  endant,  the  cily  of  Alameda,  in  oi>erating 
an  electric-lighting  plant  owned  by  defendant,  and  used  for 
the  purpose  of  lighting  said  city  and  furnishing  light  to  its 
inhabitants  for  domestic  purposes.  The  trial  court  granted 
a  nonsuit  and  gave  judgment  for  defendant,  and  from  this 
judgment  plaintiff  appeals.  There  is  a  bill  of  exceptions 
which  presents  the  evidence  and  the  rulings  of  the  court 

It  does  not  appear  upon  what  ground  the  nonsuit  was 
granted ;  but  the  main  point  argued  by  counsel  for  respondent 
is  that  because  the  defendant  is  a  municipal  corporation  it 
is  not  liable  to  pay  any  damages,  even  though  the  death  of 
plaintiff's  wife  was  caused  by  the  negligent  operation  of  the 
electric  plant.  And  in  support  of  this  contention  respondent 
relies  on  Winbigler  v.  City  of  Los  Angeles,  45  Cal.  36 ;  Den- 
ning V.  State,  123  Cal.  316,  [55  Pac.  1000] ;  Chope  v.  City 
of  Eureka,78  Cal.  588,  [21Pac.  Rep.  364, 12  Am.  St.  Rep.  113], 
and  the  6ases  there  cited.  These  cases  undoubtedly  establish 
the  rule  in  this  state,  although  it  has  been  held  differently 
in  some  other  jurisdictions,  that  a  municipal  corporation,  when 
exercising  governmental  functions  as  an  agent  of  the  sovereign 
power,  is  not  liable  for  damages  caused  by  the  negligence  of  its 
employees,  unless  it  is  expressly  so  made  liable  by  statute. 
But  this  rule  applies  to  a  municipal  corporation  only  when 
acting  in  its  governmental,  political,  or  public  capacity  as 
an  instrumentality  intrusted  by  the  state  with  the  subordinate 
control  of  some  public  affair.  Such  a  corporation,  however, 
has  a  double  character — governmental,  and  also  proprietary 
and  private — and  when  acting  in  the  latter  capacity  its 
liabilities  arising  out  of  either  contract  or  tort  are  the  same 
as  those  of  natural  persons  or  private  corporations.  And 
while  we  have  been  referred  to  no  case  in  this  state  where 
the  proposition  last  stated  was  directly  involved,  yet  in  all 
the  cases  from  this  state  cited  by  respondent  the  acts  com- 
plained of  were  connected  with  the  exercise  of  what  has 
uniformly  been  held  to  be  governmental  functions,  such  as 
maintenance  of  public  streets  and  roads,  protection  ifrom  fire, 
etc.  However,  the  distinction  has  been  frequently  recognized 
and  stated  in  the  California  decisions.  In  Touchard  v. 
Touchard,  5  Cal.  307,  the  court  say:    **A  corporation,  both 
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by  the  civil  and  common  law,  is  a  person,  an  artificial  i>erson; 
and  although  a  municipal  corporation  has  delegated  to  it 
certain  powers  of  government,  it  is  only  in  reference  to  those 
delegated  powers  that  it  will  be  regarded  as  a  government 
In  reference  to  all  other  of  its  transactions,  such  as  affect 
its  ownership  of  property  in  buying,  selling,  or  granting,  and 
in  reference  to  all  matters  of  contract,  it  must  be  looked  upon 
and  treated  as  a  private  person,  and  its  contracts  construed 
in  the  same  manner  and  with  like  effect  as  those  of  natural 
persons.*'    In  San  Francisco  Oas  Co.  v.  San  Francisco,  9  CaL 
469,  Justice  Field  says:    ''The  distinction  alluded  to  refers 
to  the  double  character  of  a  municipal  corporation ;  its  public 
and  political  character  in  which  it  exercises  subordinate  and 
legislative  powers,  and  its  private  character  in  which  it  exer- 
cises the  powers  of  an  individual  or  private  corporation." 
In  UkiaJi  V.  Ukiah  W.  and  I  Co.,  142  Cal.  179,  [75  Pac.  775, 
100  Am.  St.  Rep.  107],  this  court  says:    **The  distinction 
between  the  powers  conferred  on  municipal  corporations  for 
public  purposes  and  for  the  general  public  good,  and  those 
conferred  for  private  corporate  purposes,  is  clearly  marked 
by  the  decisions."    (Citing  cases.)    In  Denning  v.  State,  123 
Cal.  316,  [55  Pac.  Bep.  1000],  it  was  held  that  the  state  was  not 
liable  for  injury  caused  plaintiff  by  negligence  of  a  board 
of  harbor  commissioners,  because  the  latter  were  exercising 
purely  governmental  powers;  but  the  distinction  above  men- 
tioned was  clearly  stated.    The  court  said,  among  other  things, 
that  the  plaintiff,  when  injured,  was  employed  in  a  dis- 
tinct branch  of  the  service, — ^''viz.  the  protection  against  or 
extinguishment  of  fires,  which,  even  in  the  case  of  municipal 
corporations,   is   uniformly   held   to   be   the   exercise   of   a 
purely  governmental  function;  and  there  is  certainly  as  strong 
ground  for  distinguishing  between  the  different  functions  of 
the  board  as  there  can  be  for  distinguishing  between  the  dif- 
ferent functions  of  a  municipal  corporation,  in  the  exercise  of 
some  of  which  the  corporation  is  liable  for  negligence,  while  in 
others  it  is  not."    (See,  also,  Holland  v.  San  Francisco,  7  Cal. 
361;  Argenii  v.  San  Francisco,  16  Cal.  255;  Broum  v.  Board 
of  Education,  103  CaL  531,  [37  Pac.  503].) 

In  other  jurisdictions  the  rule  that  municipal  corporations 
are  liable  like  individuals  and  private  corporations  when  the 
injury  arises  out  of  their  exercise  of  mere  proprietary  and 
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private  rights  has  been  extremely  and  frequently  decided. 
Indeed,  the  rule  has  become  text-book  law.  In  Dillon 
Ml  Municipal  Corporations  (sec.  66)  the  author,  having 
said  that  a  municipal  corporation  **  possesses  a  double  char- 
acter; one  governmental,  legislative,  or  public  j  the  other, 
in  a  sense,  proprietary  or  private,"  proceeds  as  follows:  "In 
its  governmental  or  public  character,  the  corporation  is  made, 
by  the  state,  one  of  its  instruments,  or  the  local  depositary 
of  certain  limited  and  prescribed  political  powers,  to  be 
exercised  for  the  public  good  on  behalf  of  the  state  rather 
than  for  itself;  .  .  .  but  in  its  proprietary  or  private  char- 
acter, the  theory  is  that  the  powers  are  supposed  not  to  be 
conferred,  primarily  or  chiefly,  from  considerations  connected 
with  the  government  of  the  state  at  large,  but  for  the  private 
advantage  of  the  compact  community  which  is  incorporated 
as  a  distinct  legal  personality  or  corporate  individual."  There 
are  numerous  authorities  to  the  general  point  of  the  distinction 
between  the  governmental  and  the  proprietary  character  of 
municipal  corporations,  but  it  will  be  sufficient  here,  on  the 
general  question,  to  refer  to  the  opinion  of  the  supreme  court 
of  Oregon  in  the  case  of  Esberg  Cigar  Co,  v.  Portland,  34  Or. 
282,  [55  Pac.  961,  75  Am.  St.  Rep.  651],  where  the  authorities 
are  nearly  all  cited.  (See,  also,  South  Carolina  v.  United 
States,  199  U.  S.  437,  [26  Sup.  Ct.  110,  116].) 

And  that  the  respondent,  in  maintaining  and  operating  its 
electric  plant,  was  exercising,  not  its  governmental  functions, 
but  its  proprietary  and  private  rights,  is  entirely  clear.  There 
is  obviously  no  distinction,  so  far  as  the  law  on  the  subject 
is  concerned,  between  an  electric  plant  for  furnishing  light, 
which  is  comparatively  a  new  thing,  and  a  gas  plant  main- 
tained for  the  same  purpose;  and  it  has  been  directly  held 
that  a  municipal  corporation  operating  ^  gas  plant  is  liable 
for  injury  caused  by  its  careless  management.  In  Dillon  on 
Municipal  Corporations  (sec.  954)  it  is  said:  "A  municipal 
corporation  owning  waterworks  or  gasworks  which  supply 
private  consumers  on  the  payment  of  tolls  is  liable  for  the 
negligence  of  its  agents  and  servants  the  same  as  like  private 
proprietors  would  be";  and  ample  authority  is  cited  sustain- 
ing the  text.  In  Western  S.  F.  Society  v.  Philadelphia,  31 
Pa.  183,  [72  Am.  Dec.  730],  the  Supreme  Court  of  Pennsyl- 
vania say:    **The  supply  of  gaslight  is  no  more  a  duty  of 
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sovereignty  than  the  supply  of  water.  Both  these  objects  may 
be  accomplished  through  the  agency  of  individuals  or  private 
corporations,  and  in  very  many  instances  they  are  accom* 
plished  by  those  means.  If  this  power  is  granted  to  a  borough 
or  a  city,  it  is  a  special  private  franchise.  .  .  .  The  whole 
investment  is  the  private  property  of  the  city,  as  much  so  as 
the  lands  and  houses  belonging  to  it  ...  It  [the  city]  stands 
on  the  same  footing  as  would  any  individual  or  body  of  persons 
upon  whom  the  like  special  franchises  had  been  conferred." 
In  San  Francisco  Oas  Co.  v.  San  Francisco,  9  Cal.  469,  the 
court  say:  *'The  purchase  of  gas  involves  only  the  exercise 
of  a  power  of  a  private  corporation;  it  requires  no  exercise 
of  any  political  power.  It  is  as  much  an  act  of  a  private 
character  as  if  made  by  a  private  coirporation.**  In  Esberg 
Cigar  Co.  v.  Portland,  34  Or.  282,  [55  Pac.  961,  75  Am.  St. 
Rep.  651],  the  facts  were  that  the  city  of  Portland  owned  and 
maintained  a  system  of  waterworks,  and  the  plaintifiE  therein 
brought  the  action  for  damages  for  injuries-  caused  by  the 
negligent  management  of  the  said  waterworks;  and  it  was 
contended  for  defendant  **that  the  waterworks  belonged  to 
the  city  in  its  public  or  governmental  capacity,  and  it  there- 
fore is  not  liable  in  a  common-law  action  for  negligence  in 
constructing  or  maintaining  the  same."  But  the  court  held 
otherwise,  and,  after  alluding  to  the  distinction  above  stated, 
said:  **In  accordance  with  this  distinction  it  is  quite  univer- 
sally held  that  when  a  municipal  corporation  voluntarily 
undertakes  to  construct  and  maintain  water  or  gas  works  in 
pursuance  of  statutory  authority,  for  the  purpose  of  supplying 
the  inhabitants  thereof  with  water  or  gas  at  rates  established 
by  the  city,  it  is  liable  for  an  injury  in  consequence  of  its 
acts  in  constructing  and  maintaining  such  works,  the  same 
as  a  private  corporation  or  individual."  And  surely  this 
principle  applies  as  fully  to  the  maintenance  of  an  electric- 
lighting  plant  as  to  the  maintenance  of  waterworks.  In  the 
case  at  bar,  the  city  of  Alameda  was  merely  given  the  optional 
privilege  of  constructing  and  maintaining  an  electric-lighting 
plant;  no  duty  was  imposed  on  it  to  do  so.  Our  conclusion 
on  the  main  point  above  discussed  is  that  the  respondent 
cannot  escape  liability  for  the  negligence  averred  in  the  com- 
plaint on  the  ground  that  it  is  a  municipal  corporation. 
There  are  some  points  made  by  respondent  upon  the  theory 
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that  defendant  would  not  have  been  liable  even  if  it  had 
been  a  private  person  or  corporation,  which  we  will  allude 
to  briefly.  We  would  not  be  justified  in  holding  that  the 
evidence  was  not  sufficient  to  show  that  the  death  of  appel- 
lant's wife  was  caused  by  negligence  in  operating  the  electric 
plant.  Whatever  the  evidence  may  be  on  another  trial,  that 
which  appears  in  the  present  record  is  sufficient  to  establish 
the  negligence.  The  contention  that  appellant  cannot  recover 
because  his  wife  at  the  time  of  the  accident  was  a  trespasser 
is  not  maintainable.  There  was,  and  for  many  years  had 
been,  a  street-railroad  station  on  Monroe  Street,  and  south 
of  that  station,  and  fronting  it,  there  was  a  vacant  unindosed 
level  lot  owned  by  a  person  who  is  in  no  way  involved  in 
this  litigation.  Across  the  vacant  lot  there  was  a  way,  or 
beaten  path,  about  four  feet  wide,  which  had  been  for  many 
years — more  than  five  years — ^used  by  residents  in  the  neigh- 
borhood in  going  from  their  homes  to  the  said  station  on 
Monroe  Street.  While  plaintiff's  wife  was  walking  along  this 
path,  and  when  within  a. few  feet  from  Monroe  Street,  she 
came  in  contact  with  a  live  wire  of  respondent's  electric  plant, 
which  was  negligently  allowed  to  lie  across  the  path,  and  was 
killed  by  the  current.  It  is  not  necessary  to  inquire  what 
would  have  been  the  liability  of  the  owner  of  the  lot  if  he 
had  also  owned  the  electric  plant  and  had  been  g^ty  of 
the  negligence  which  caused  her  death,  although  even  then 
the  allowance  of  such  a  deadly  trap  probably  could  not  have 
been  excused  on  the  ground  that  the  woman  was  a  trespasser, 
even  if  she  had  been.  But  no  such  question  arises  here.  She 
had  a  right  to  be  where  she  was,  at  least  as  against  every 
one  except  the  owner  of  the  lot;  and  the  respondent,  itself 
a  mere  trespasser,  is  in  no  position  to  raise  the  question  as 
to  what  duty  the  owner  of  the  land  owes  to  a  trespasser; 
moreover,  she  was  not  a  mere  trespasser,  but  a  licensee. 

Respondent  contends  that  the  city  was  not  liable  because 
the  grant  of  authority  to  maintain  the  electric  plant  is  given 
to  '^the  board  of  trustees  of  such  city,"  and  not^  in  terms, 
to  the  city;  but  we  do  not  see  any  force  in  this  contention. 
A  ''city"  is  a  mere  intangible  thing,  existing  only  in  legal 
contemplation;  it  could  not  itself  use  the  franchise,  and  can 
act  only  through  its  governing  body,  the  board  of  tmstees. 
A  grant  of  a  franchise,  in  terms,  to  the  city,  would  be  in 
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effect  a  grant  to  the  body  having  the  power  to  use  it  In 
Arnold  v.  San  Jose,  81  Cal.  618,  [22  Pac.  877],  this  court  said: 
*'A  distinctioii  is  made  by  appellant  between  cases  arising 
under  charters  making  it  the  duty  of  a  cily,  as  such,  to  keep 
the  streets  opeoi  and  in  repair,  and  those  which  make  it  the 
duty  of  the  city  council  to  do  so.  We  are  unable  to  see 
any  merit  in  the  point."    And  further  on  in  the  opinion  it 

is  shown  that  Winbigler  v.  City  of  Los  Angeles,  45  CaL  36, 

does  not  hold  differently. 
We  do  not  think  that  there  was  a  nonjoinder  of  plainti£b; 

and,  as  to  other  points,  it  is  sufficient  to  say  that  none  of 

them  are,  in  our  opinion,  tenable  or  necessary  to  be  specially 

noticed. 
The  judgment  appealed  from  is  reversed. 

Beatty,  C.  J.,  AngeUotti,  J.,  Henshaw,  J^  Lorigan,  J.,  and 
Slossy  J.,  concurred. 

SHAW,  J. — ^I  concur.  The  rule  is  well  established  in  this 
state  that,  in  the  absence  of  a  statutory  provision  permitting 
it,  an  action  will  not  lie  against  a  municipal  corporation  for 
damages  caused  by  the  negligence  of  its  officers,  agents,  and 
servants  in  the  performance  of  the  public  or  governmental 
duties  of  such  corporations.  {Winbigler  v.  City  of  Los  An- 
geles, 45  Cal.  37;  Howard  v.  San  Francisco,  51  Cal.  52;  Tran- 
ter V.  City  of  Sacramento,  61  Cal.  271;  Stedman  v.  San 
Francisco,  63  Cal.  193;  Chope  v.  Eureka,  78  Cal.  589,  [21  Pac. 
364,  12  Am.  St  Eep.  113] ;  Arnold  v.  San  Jose,  81  Cal.  618, 
[22  Pac.  877] ;  Doeg  v.  Cook,  126  Cal.  213,  [58  Pac.  707, 
77  Am.  St  Rep.  171] ;  Ukiah  v.  Ukiah  etc.  Co.,  142  Cal.  182, 
[75  Pac.  773,  100  Am.  St  Rep.  107] ;  Sievers  v.  San  Fran- 
Cisco,  115  Cal.  654,  [47  Pac.  687,  56  Am.  St  Rep.  153].)  The 
statement  of  the  rule  implies  that  there  are  other  functions 
and  powers  of  municipal  corporations,  for  the  negligent  per- 
formance of  which  by  their  officers  and  servants,  such  corpora- 
tions are  liable.  The  distinction  is  clearly  stated  in  the  prin- 
cipal opinion.  The  authorities  uniformly  hold  that  the  duties 
arising  from  the  operation  of  gasworks,  electric  works,  water- 
works, and  such  Uke  public  utilities,  are  of  the  private  nature 
which  is  required  to  make  municipal  corporations  liable  for 
damages  caused  by  negligence  therein.    It  is  evident,  however, 
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that  the  division  of  municipal  functions  into  two  classes,  one 
public  and  governmental,  the  other  private  and  corporate,  is 
without  any  real  foundation,  and  is  made  solely  from  the 
supposed  necessity  of  doing  so  in  order  to  allow  a  suit  to  be 
maintained  for  such  injuries.  In  its  public  functions  a  muni- 
cipality was  said  to  represent  the  sovereign  power,  and  as  such 
to  be  exempt  from  private  action.  Hence,  with  respect  to  the 
class  of  powers  here  involved,  it  was  considered  necessary  to 
designate  them  as  private  in  character,  in  order  to  uphold  a 
suit  to  recover  for  these  injuries.  The  only  reason  given  for 
classifying  the  power  to  administer  public  utilities  as  private 
and  corporate,  is  that  private  persons  and  corporations  fre- 
quently engage  in  such  enterprises;  that  they  are  carried  on 
by  the  city  for  its  own  profit;  and,  in  a  few  cases,  that  the 
municipality  has  contracted  with  the  sovereign  power  to  do 
such  things,  and  is  therefore  acting  in  a  private  capacity. 
None  of  these  reasons  is  of  any  force.  Private  persons  and 
corporations  also  frequently  undertake  to  give  police  protec- 
tion and  fire  protection  to  the  inhabitants  of  cities.  Yet  these 
functions,  in  all  cases  where  they  are  performed  by  a  city, 
are  always  considered  to  be  public  and  governmental,  thus 
showing  that  the  fact  stated  constitutes  no  reason  for  the 
distinction.  It  may  be  that  in  former  times  cities  engaged  in 
such  enterprises  for  the  sake  of  the  profit  to  be  made  thereby. 
But,  under  our  system,  its  charges  for  service  are  fixed  solely 
for  the  purpose  of  covering  the  operating  expenses  and  pro- 
viding a  sinking  fund,  and  the  profit,  if  any,  is  merely  inci- 
dental. The  making  of  contracts  with  the  state  by  mimici- 
palities  to  supply  such  public  needs  is  with  us  utterly 
unknown.  In  our  form  of  government  and  under  our  consti- 
tutional provisions,  a  city  can  have  no  active  powers  or  func- 
tions that  are  not  public  and  governmental  in  character. 
{Low  V.  Marysville,  5  Cal.  214.)  Its  merely  passive  power  to 
hold  and  possess  property  to  which  it  has  lawfully  acquired 
title  may  not  diflfer  materially  in  its  effects,  with  respect  to 
the  liability  for  a  misuse  of  such  property,  from  those  of  a 
private  corporation  or  person  to  hold  and  possess  such  prop- 
erty, and  after  such  property  has  for  any  reason  become  no 
longer  necessary  for  municipal  purposes,  its  continued  owner- 
ship and  possession  may  have  no  direct  relation  to  the  public 
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welfare  op  benefit.  But  its  active  powers  are  all  given  for 
the  purpose  of  enabling  it  the  better  to  administer  public 
affairs  so  as  to  subserve  the  public  good  and  promote  the 
general  local  public  welfare,  or,  as  the  agency  of  the  state, 
affairs  of  a  more  general  concern,  which  are  primarily  com- 
mitted to  the  state;  and  all  such  active  powers,  whether  of 
one  class  or  the  other,  are  essentially  of  a  public  and  govern- 
mental character. 

It  must  be  conceded  that  the  rule  holding  cities  liable  for 
such  injuries  is  more  conducive  to  justice  than  would  be  the 
contrary.  **  The  rule  of  law  is  a  general  one,  that  the  superior 
or  employer  must  answer  civilly  for  the  negligence  or  want  of 
skill  of  his  agent  or  servant  in  the  course  or  line  of  his 
employment,  by  which  another,  who  is  free  from  contributory 
fault,  is  injured.  Municipal  cori)orations  under  the  conditions 
herein  stated,  fall  within  the  operation  of  this  rule  of  law.*' 
(2  Dillon  on  Municipal  Corporations,  sec.  968.)  Our  Civil 
Code  declares  that  **No  one  should  suffer  by  the  act  of  an- 
other" (section  3520),  and  **For  every  wrong  there  is  a  rem- 
edy" (section  3523).  The  doctrine  here  applied  is  indeed  the 
general  rule  applicable  to  all  cases  of  tort,  and  the  exemption 
of  cities  and  other  public  corporations  from  liability  for 
negligence  in  the  exercise  of  some  of  its  public  and  govern- 
mental functions  is  really  in  the  nature  of  an  exception  to 
that  rule.  It  is  against  natural  justice  that  it  should  be  made 
possible  by  any  system  of  jurisprudence  that  one  should  re- 
ceive an  injury  at  the  hands  of  another  who  is  subject  to 
be  sued  in  every  ordinary  form  of  action,  and  that  that  other 
should  have  immunity  from  any  action  for  redress  by  the 
person  injured.  Nor  is  the  doctrine  unjust  or  unfair  to 
municipal  corporations.  Private  corporations  engaged  in  en- 
terprises of  this  character,  as  is  well  known,  are  liable  for  the 
neglect  of  their  agents  and  servants  in  the  line  of  their  duties, 
and  the  expenses  caused  thereby  form  a  part  of  the  necessary 
operating  expenses  of  the  business,  and  their  rates  must  be 
fixed  with  that  item  in  view.  When  municipal  corporations 
engage  in  the  same  business,  although  they  may  do  so  solely 
for  the  general  public  benefit,  and  not  for  the  profit  to  be 
derived  therefrom,  it  is  but  fair  and  just  that  they  should  be 
subjected  to  the  same  burden.     This  burden  can  easily  be 
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shifted  to  the  general  public,  who  should  bear  it,  by  adjusting 
the  rates  charged  for  the  service  so  as  to  cover  this  additional 
cost  of  operation. 

The  question  how  far,  and  in  the  exercise  of  what  lowers, 
a  city  should  be  held  liable  for  such  injuries  is  one  of  policy 
exclusively.  The  legislature  has  the  power  to  dictate  this 
policy.  It  has  been  settled  at  common  law,  upon  various 
grounds  (for  it  has  not  always  been  based  ux)on  this  supposed 
distinction),  that  municipal  corporations  are  liable  for  injuries 
caused  in  the  exercise  of  certain  powers,  and  are  not  liable 
for  injuries  arising  from  certain  other  powers,  unless  such 
liability  is  created  by  statute.  Among  the  lowers  for  which 
it  is  held  liable  in  this  manner  are  the  power  to  carry  on 
for  the  public  use  gasworks,  electric  works,  waterworks,  and 
other  Itke  public  utilities,  and  this  was  a  well-settled  rule  of 
the  common  law.  {HiU  v.  Boston,  122  Mass.  344,  [23  Am. 
Bep.  332] ;  1  Dillon  on  Municipal  Corporations,  sees.  26,  27, 
66,  67;  2  Dillon  on  Municipal  Corporations,  sees.  961,  966.) 
This  common  law  has  been  carried  into  our  jurisprudence  and 
made  the  rule  of  decision  in  all  the  courts  of  this  state  by 
section  4468  of  the  Political  Code.  So  far  as  the  class  of 
powers  here  involved  is  concerned,  the  rule  is  manifestly  in 
accordance  with  justice,  and  is  also  in  accordance  with  good 
public  policy.  It  is  not  good  policy  that  a  person  who  receives 
an  injury  by  the  negligence  of  public  servants  engaged  in 
carrying  on  such  public  utilities  should  be  made  to  suffer  the 
injury  without  recourse  upon  the  public  which  receives  the 
benefit  of  the  services,  and  which,  by  reason  of  the  proposed 
exemption  of  the  public  from  such  liability,  would  be  enabled 
to  obtain  the  service  at  less  cost  than  if  it  were  performed  by 
private  persons.  This  rule,  having  been  established  at  common 
law,  and  being  in  existence  at  the  time  the  statute  was  passed 
authorizing  the  creation  of  cities  of  the  class  to  which  Ala- 
meda belongs,  must  be  considered  in  construing  the  statutory 
provision  for  the  creation  of  such  cities.  It  is  provided  by 
the  statute  (section  750  of  the  Municipal  Corporation  Act) 
that  every  municipal  corporation  of  the  fifth  class  ''may  sue 
and  be  sued  in  all  courts  and  places,  and  in  all  proceedings 
whatever."  (Deering's  Gen.  Laws  1897,  p.  845.)  I  think 
this  provision,  in  connection  with  section  4468  of  the  Political 
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Code,  and  the  established  common-law  rule,  should  be  con- 
strued as  a  statutory  declaration  that  cities  of  this  class  are 
liable  for  the  negligence  of  its  agents  and  servants  in  all 
eases  where  such  liability  was  established  at  common  law,  and 
this  can  be  upheld  as  a  statutory  provision  without  the  neces- 
sity of  resorting  for  its  support  to  a  distinction  which  is  wholly 
fietitiousy  and  which  will  produce,  as  such  arbitrary  distinc- 
tions are  apt  to  produce,  embarrassing  consequences,  if  recog- 
nized as  real  and  applied  to  other  questions. 


[Crim.  No.  1316.    In  Bank.— Mareh  31,  1906.] 
Ex  Parte  B.  F.  QUABG  on  Habeas  Corpus. 

OORSHTDTIONAL   LaW— INVALID   EZKBCISS   OW   POLICB   FOWKBt-BAXM   OV 

THSAma  TiCKSTS. — ^The  aet  of  Mareh  18,  1905,  prohibiting  anj 
person  from  selling  tickets  to  anj  theater  or  other  pnblie  plsee  of 
■mnsement  for  a  price  higher  than  that  originally  charged  by  the 
management  thereof,  and  making  it  a  misdemeanor  not  to  comply 
tbarewitli,  is  not  a  valid  ezereiBe  of  police  power,  and  is  Toid  as 
Infringing  on  the  rights  of  property  guaranteed  by  the  eonstitutioii 
and  existing  in  the  individnaL 
Iik.--SuxBKNDSB  OF  PERSONAL  BiGHTS. — ^Thesc  rights  are  in  ^f act  inherent 
in  every  natural  person,  and  do  not  depend  on  constitutional  grant 
or  guaranty.  Under  our  form  of  gOTcmment  by  conetiiution  the 
individual,  in  becoming  a  member  of  organized  society,  unices  the 
eonstitaition  states  otherwise,  surrenders  only  so  much  of  these 
personal  rights  as  may  be  considered  essential  to  the  furtherance 
of  the  objects  for  which  it  exists. 

WBIT  OP  HABEAS  COBPUS  to  the  Chief  of  Police  of 
the  City  and  Counly  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leon  SamnelSy  for  Petitioner. 

Lewis  P.  Byington,  District  Attorney,  David  Freidenrich, 
and  Naphtaly,  Preidenrich  &  Ackerman,  for  Bespondent 

SHAW,  J. — The  act  of  March  18, 1905,  added  a  new  section 
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to  the  Penal  Code,  numbered  526,  which  reads  as  follows; 
**  Every  person  who  sells  or  oflfers  for  sale  any  ticket  or  tickets 
to  any  theater  or  other  public  place  of  amusement  at  a  price 
in  excess  of  that  charged  originjjly  by  the  management  of 
such  theater  or  public  place  of  amusement  is  guilty  of  a 
misdemeanor."  (Stats.  1905,  p.  140,  c.  140.)  The  petitioner 
is  in  custody  upon  conviction  of  a  violation  of  this  section, 
and  seeks  a  discharge  on  the  ground  that  the  provisions  of 
the  section  are  unconstitutional,  and  consequently  that  the 
judgment  of  conviction  is  void. 

The  constitutional  guaranty  securing  to  every  x>erson  the 
right  of  ** acquiring,  possessing,  and  protecting  property,"  re- 
fers to  the  right  to  acquire  and  possess  "the  absolute  and  unqual- 
ified title  to  every  species  of  property  recognized  by  law,  with 
all  the  rights  incidental  thereto,  and,  in  connection  with  the 
right  of  personal  liberty,  it  includes  the  right  to  dispose  of  such 
property  in  such  innocent  manner  as  he  pleases,  and  to  sell 
it  for  such  price  as  he  can  obtain  in  fair  barter.  Any  statute 
which  interferes  with  this  right,  except  in  cases  where  the 
public  health,  morals,  or  safety,  or  the  general  welfare  au- 
thorizes such  restriction  as  an  exercise  of  the  police  power,  is, 
to  the  extent  of  such  interference,  unconstitutional  and  void. 
(8  Cyc.  886.)  These  rights  are  in  fact  inherent  in  every 
natural  person,  and  do  not  depend  on  constitutional  grant  or 
guaranty.  Under  our  form  of  government  by  constitution, 
the  individual,  in  becoming  a  member  of  organized  society, 
unless  the  constitution  states  otherwise,  surrenders  only  so 
much  of  these  personal  rights  as  may  be  considered  essential 
to  the  just  and  reasonable  exercise  of  the  police  power  in 
furtherance  of  the  objects  for  which  it  exists.  (Cooley  on 
Statutory  Limitations,  pp.  68,  244;  1  Barbour  on  Bights,  pp. 
122,  284.) 

It  is,  perhaps,  not  important  in  this  case  to  consider  and 
define  the  precise  nature  of  a  theater  ticket.  It  may  be  either 
a  mere  license,  revocable  at  the  will  of  the  proprietor  of  the 
theater,  or  it  may  be  evidence  of  a  contract  whereby,  for  a 
valuable  consideration,  the  purchaser  has  acquired  the  right 
to  enter  the  theater  and  observe  the  performance,  on  condition 
that  he  behaves  properly.  These  are  matters  which  concern 
only  the  proprietor  and  the  purchaser.    No  third  person  can 
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question  the  right  of  the  purchaser.  However,  by  the  act  of 
1893  (Stats.  1893,  p.  220,  c.  185),  a  ticket  of  admission  to  a 
public  place  of  amusement,  when  sold,  is  made  at  least  an 
irrevocable  license  to  the  purchaser  of  the  ticket  to  occupy 
a  place  therein  during  the  performance.  {Oreenberg  v.  West- 
ern Turf  Assn.,  140  Cal.  360,  [73  Pac.  1050].)  Such  a  ticket, 
therefore,  represents  a  right,  positive  or  conditional,  as  the 
case  may  be,  according  to  the  terms  of  the  original  contract 
of  sale.  This  right  is  clearly  a  right  of  property.  The  ticket 
which  represents  that  right  is  also  necessarily  a  species  of 
property.  As  such,  the  owner  thereof,  in  the  absence  of  any 
condition  to  the  contrary  in  the  contract  by  which  he  obtained 
it,  has  the  clear  right  to  dispose  of  it;  to  sell  it  to  whom  he 
pleases  and  at  such  price  as  he  can  obtain.  The  statute  in 
question  forbids  any  sale  for  a  price  higher  than  that  at  which 
it  was  sold  by  the  proprietor  of  the  theater,  and,  to  that 
extent,  it  infringes  upon  the  right  of  property  guaranteed 
by  the  constitution  and  existing  in  the  individual.  It  is 
therefore  a  void  enactment,  unless  it  can  be  upheld  as  an 
exercise  of  the  police  jwwer. 

The  police  power  is  broad  in  its  scope,  but  it  is  subject  to 
the  just  limitation  that  it  extends  only  to  such  measures  as 
are  reasonable  in  their  application  and  which  tend  in  some 
appreciable  degree  to  promote,  protect,  or  preserve  the  public 
health,  morals,  or  safety,  or  the  general  welfare.  The  pro- 
hibition of  an  act  which  the  court  can  clearly  see  has  no 
tendency  to  affect,  injure,  or  endanger  the  public  in  any  of 
these  particulars,  and  which  is  entirely  innocent  in  character, 
is  an  act  beyond  the  pale  of  this  limitation,  and  it  is  therefore 
not  a  legitimate  exercise  of  police  power.  The  sale  of  a 
theater  ticket  at  an  advance  upon  the  original  purchase  price, 
or  the  business  of  reselling  such  tickets  at  a  profit,  is  no  more 
immoral,  or  injurious  to  public  welfare  or  convenience,  than 
is  the  sale  of  any  ordinary  article  of  merchandise  at  a  profit. 
It  does  not  injure  the  proprietor  of  the  theater;  he  must 
necessarily  have  parted  with  the  ticket  at  his  own  price  and 
upon  his  own  terms  before  such  resale  can  be  made.  It  does 
not  injure  the  second  buyer;  he  must  have  had  the  same 
opportunity  as  the  first  buyer  to  purchase  a  similar  ticket, 
and  no  greater  right  thereto,   and  having  neglected  that 
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opportunity,  or  being  unwilling  to  undergo  the  necessary  in- 
conyeniencey  and  willing  to  pay  a  higher  price  rather  than 
forego  the  privilege  which  the  other  by  his  greater  diligence 
and  effort  has  obtained,  the  transaction  is  just,  so  far  as  he 
is  concerned.  The  fact  that  such  tickets  are  obtained  and 
resold  at  an  advance  does  not  compel  the  manager  of  the 
theater  to  put  the  tickets  upon  the  same  plane  as  ordinary 
articles  of  merchandise.  He  can  make  them  non-transferable 
and  place  in  the  contract  of  sale  any  conditions  necessary  for 
the  protection  of  himself  or  his  patrons,  and  by  printing  such 
conditions  on  the  tickets  he  can  prevent  their  resale  to  innocent 
buyers.  He  can  restrict  or  limit  the  number  of  tickets  sold 
to  one  i>erson,  and,  in  general,  manage  his  own  business  ac- 
cording to  his  own  will,  except  that,  by  the  act  of  1893,  he 
cannot  refuse  admission  to  a  well-behaved  and  proper  person, 
holding  a  ticket  which  he  has  sold  without  conditions  affecting 
such  holder.  There  is  nothing  in  that  act,  nor  in  the  decision 
in  Oreenberg  v.  Western  Turf  Assn.,  140  Cal.  360,  [73  Pac. 
1050],  which  would  operate  to  prevent  the  imposition  of  such 
conditions.  The  act  of  1893  does  not  purport  to  regulate  or 
control  the  original  sales  of  tickets,  nor  to  make  them  assign- 
able at  all  events,  contrary  to  the  terms  of  such  sale.  Section 
526  of  the  Penal  Code,  above  quoted,  does  not  purport  to 
forbid  the  resale  of  tickets  which  by  the  original  contract  of 
sale  have  been  made  non-transferable,  nor  a  resale  for  a 
price  equal  to  or  less  than  that  of  the  original  sale.  It  only 
forbids  sales  at  an  advanced  price,  and  as  to  such  sales,  it 
forbids  them  all.  It  is  plainly  not  enacted  for  the  purpose 
of  preventing  such  frauds  as  the  sale  of  tickets  to  innocent 
purchasers,  contrary  to  the  conditions  of  the  original  sale 
forbidding  a  transfer.  The  act  must  be  considered  as  in- 
tended to  be  operative  without  regard  to  the  willingness  or 
unwillingness  of  the  manager  to  allow  the  transfer,  to  be 
directed  to  the  transfer  of  all  tickets,  assignable  or  non- 
assignable, and  to  have  been  intended  to  interfere  with  the 
purchaser  who  for  any  reason  wishes  to  engage  in  the  unhurt- 
ful  transaction  or  business  of  reselling  at  a  profit  a  property 
right  which  he  has  lawfully  acquired.  It  is  perhaps  unneces- 
sary to  add  that  the  right  to  attend  a  theater  is  not  so  sacred 
or  important  in  character  as  to  require  or  justify  legislation 
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regulating  the  price  of  admission.    Viewed  in  any  aspect,  we 
think  the  legislation  in  question  is  an  unwarrantable  inter- 
ference with  the  inherent  and  constitutional  rights  of  indi- 
Tiduals,  and  for  that  reason  is  void. 
Let  the  i>etitioner  be  discharged. 

Beatty,  C.  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Henshaw,  J., 
ooneurred. 

McFarland,  J.,  concurred  in  the  judgment 


[Sae.  No.  1186.    In  Bank.— March  31,  1906.] 

SAN  FRANCISCO  AND  SAN  JOAQUIN  VALLEY  RAIL- 
WAY  COMPANY,  AppeUant,  v.  CITY  OF  STOCKTON 
et  al.y  Bespondents. 

Taxation  —  Assessment  or  BaHiBoad  Pbopebtt  —  Iicfboveicents  — 
Stact  and  Local  Assessments. — ^Under  section  10  of  article  XIII 
of  the  eonstitiition,  it  is  onlj  ''the  franchise,  roadway,  roadbed,  and 
rolling-stock''  of  railroads  that  are  to  be  assessed  bj  the  state 
board  of  equalization,  and  any  attempted  assessment  of  railroad 
property  beyond  the  power  of  sach  board  is  void  and  cannot  pre- 
clude an  assessment  by  the  local  authorities.  All  improvements, 
whether  situated  on  or  off  the  right  of  way,  are  to  be  assessed  by 
the  local  authorities. 

Idu — EzcLusm  Bight  or  Assessment  it  City. — Bailroad  property 
within  city  limits,  consisting  of  blocks  of  land  adjoining  the  right 
of  way,  acquired  and  used  for  station  purposes,  tor-  a  passenger 
depot,  for  a  freighthouse,  with  spur  tracks  and  sidings,  for  a  round- 
house, for  machine-shops,  for  a  storehouse,  with  materials  for  con- 
struction purposes,  with  tracks  for  switching  and  repairing  purposes, 
for  a  water-tank,  and  for  a  cattle  yard,  and  also  a  right  of  way  and 
roadbed  never  used  or  operated  for  railroad  purposes,  are  to  be 
assessed  exclusively  by  the  city  assessor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Qeorge  F.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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C.  N.  Sterry,  T.  J.  Norton,  Arthur  L.  Levinsky,  and  A.  S. 
Halsted,  for  Appellant. 

E.  R.  Thompson,  and  A.  H.  Ashley,  for  Respondents. 

AN6BLL0TTI,  J. — This  action  was  brought  to  recover  cer- 
tain money  paid  under  protest  by  plaintiff  to  the  city  of  Stock- 
ton for  taxes  levied  by  the  city  for  the  year  1900,  based  upon 
assessments  made  by  the  city  assessor.  Plaintiff  was  a  rail- 
road corporation,  operating  a  continuous  line  of  railroad  from 
said  city  of  Stockton  in  San  Joaquin  County,  through  said 
San  Joaquin  County,  and  other  counties  in  the  state.  Its 
claim  was  that  the  assessments  in  question  were  illegal  and 
void,  for  the  reason  that  the  property  therein  assessed  could 
be  assessed  only  by  the  state  board  of  equalization,  in  the 
manner  provided  by  section  10  of  article  XIII  of  the  con- 
stitution, and  that  it  was  in  fact  so  assessed  by  such  state 
board  for  that  year,  and  the  taxes  thereon  paid.  As  to  a 
portion  of  the  property  the  trial  court  sustained  the  claim  of 
plaintiff,  and,  the  assessment  being  such  as  to  enable  the  court 
to  segregate  the  tax  paid  thereon  from  the  total  amount,  gave 
plaintiff  judgment  for  the  amount  thereof, — ^viz.  $8.20,  with 
interest  and  costs  of  suit.  As  to  the  remainder  of  the  prop- 
erty, the  trial  court  found  against  plaintiff,  and  denied  it  any 
relief.  Plaintiff  appeals  from  the  judgment  and  from  an 
order  denying  its  motion  for  a  new  trial. 

The  through  line  of  plaintiff's  road  commenced  in  the  city 
of  Stockton,  on  Weber  Avenue,  near  the  junction  of  Madison 
Street,  and  ran  thence  west  on  Weber  Avenue  and  through 
block  G  to  Edison  Street,  thence  south  on  Edison  Street  to 
Taylor  Street,  and  thence  east  on  Taylor  Street,  a  street 
sixty  feet  wide.  The  assessments  complained  of  included 
portions  of  said  block  G,  and  it  was  as  to  this  property  that 
the  trial  court  sustained  the  claim  of  plaintiff,  so  that  we  are 
not  here  concerned  with  any  question  as  to  the  validity  of 
that  portion  of  the  assessment.  The  other  property  covered 
by  the  assessments  assailed  was  as  follows,  viz.:  First.  Three 
adjoining  blocks  of  land,  each  about  two  hundred  by  three 
hundred  feet  in  area,  known  as  blocks  21,  22,  and  23,  abutting 
on  the  northerly  line  of  Taylor  Street,  acquired,  appropriated 
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and  used  exclusively  for  station  purposes.  On  block  23  there 
was  a  passenger  depot.  On  block  22  there  was  a  small  build- 
ing, and  a  spur  track  across  the  comer,  running  into  and 
terminating  in  block  21,  on  which  was  a  freighthouse  and 
said  spur  track  with  sidings.  Second.  A  tract  of  land  con- 
taining about  twenty-five  acres,  lying  west  of  the  main  line. 
On  this  were  a  roundhouse,  machine-shops,  storehouse,  and 
materials  to  be  used  for  construction  purposes.  There  were 
about  thirteen  tracks  on  this  tract  used  for  switching  and 
repairing  purposes,  and  also  a  water-tank.  Third.  A  parcel 
of  land  containing  about  2.81  acres,  lying  several  thousand 
feet  northwest  of  the  main  line  and  north  of  Weber  Avenue, 
and  bordering  on  the  water-front  line  of  Stockton  Channel. 
This  was  connected  by  a  switch  with  the  main  line,  and  there 
were  three  tracks  running  across  the  property.  It  was  known 
as  the  cattle  yard,  and  was  used  for  the  purposes  of  keeping 
Btock  carried  by  plaintiff,  pending  their  transfer  to  and  from 
Bteanaboats.  On  this  property  there  was  a  stock  corral,  cov- 
ering about  one  third  of  the  tract,  a  water-tank,  and  a  chute 
connecting  the  corral  with  the  steamboats.  Fourth.  A  right 
of  way  two  hundred  by  eighteen  hundred  feet,  extending  west 
from  the  main  line,  through  the  Boggs  tract,  to  the  west 
line  of  the  city.  On  this  had  been  constructed  a  roadbed 
upon  whicli  a  single  track  had  been  laid,  the  same  constituting 
a  portion  of  the  proposed  extension  of  the  railroad  from 
Stockton  to  San  Francisco.  It  had  never  been  actually  used 
or  operated  for  railroad  purposes,  but  has  since  been  made 
and  is  nnw  a  part  of  the  main  line. 

Section  10  of  article  XIII  of  our  constitution  is  as  follows, 
viz.:  *'A11  property,  except  as  hereinafter  in  this  section 
provided,  shall  be  assessed  in  the  county,  city,  city  and  county, 
town,  township,  or  district  in  which  it  is  situated,  in  the 
manner  prescribed  by  law.  The  franchise,  roadway,  roadbed, 
rails  and  rolling-stock  of  all  railroads  operated  in  more  than 
one  county  in  this  state  shall  be  assessed  by  the  state  board 
of  equalization  at  their  actual  value,  and  the  same  shall  be 
apportioned  to  the  counties,  cities  and  counties,  cities,  towns, 
townships,  and  districts  in  which  such  railroads  are  located, 
in  proportion  to  the  number  of  miles  of  railway  laid  in  such 
counties,   cities  and  counties,  cities,  towns,  townships,  and 
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districts."  By  this  provision  of  the  constitution  a  system 
different  and  distinct  from  that  provided  for  the  assessment 
of  other  property  has  been  furnished  for  the  assessment  of 
certain  property  of  railroads  operated  in  more  than  one  county. 
The  property  coming  within  this  special  system  is,  however, 
only  the  property  specifically  designated  in  the  constitutional 
provision, — ^viz.  *'the  franchise,  roadway,  roadbed,  rails,  and 
rolling-stock*';  and,  as  to  all  other  property  of  such  railroads, 
the  general  system  of  assessment  by  the  local  authorities  in 
the  place  where  the  property  is  situated  is  applicable  and 
mandatory,  and  any  attempted  assessment  by  the  state  board 
of  equalization  is  beyond  its  -power  and  absolutely  void. 
{People  v.  Sacramento  County,  59  Cal.  321;  San  Francisco 
etc.  B.  B.  Co,  V.  State  Board,  60  Cal.  12,  29;  San  Francisco 
V.  Central  Pacific  B,  B.,  63  Cal.  467,  [49  Am.  Rep.  98]; 
Santa  Clara  County  v.  Southern  Pacific  B,  B.  Co,,  118  U.  S. 
394,  [6  Sup.  Ct.  1132] ;  California  v.  Central  Pacific  B,  B.  Co., 
127  U.  S.  1,  [8  Sup.  Ct.  1073].)  This  much  is  not  disputed 
by  plaintiff,  and  the  precise  question  presented  for  our 
determination  is  as  to  whether  any  of  the  property  herein- 
before designated  was  a  part  of  the  ''franchise,  roadway,  road- 
bed, rails,  and  rolling-stock**  of  plaintiff,  within  the  meaning 
of  those  words  as  used  in  the  constitutional  provision.  The 
opinions  in  the  cases  above  cited  are  such  as  to  render  this 
question  very  easy  of  determination,  and  the  apparent  earnest- 
ness of  learned  counsel  for  plaintiff,  and  the  elaborate  briefs 
presented,  furnish  the  only  excuse  for  a  somewhat  extended 
discussion  of  the  matter. 

In  view  of  the  well-settled  construction  that  has  already 
been  given  to  our  constitutional  provision,  the  contention  of 
learned  counsel  for  plaintiff  for  such  a  construction  as  will 
include  within  these  terms  so  far  as  possible  all  property 
necessarily  used  in  the  operation  of  the  railroad,  so  as  to 
make  all  such  property  assessable  as  an  entirety,  is  without 
force.  In  some  states  such  a  policy  in  the  assessment  of  rail- 
road property  has  been  adopted,  and,  perhaps,  strong  argu- 
ments may  be  made  in  favor  of  such  a  method.  That,  however, 
is  not  a  question  for  the  courts.  It  is  settled  that  California 
has  not  adopted  any  such  policy,  and  that  the  determination 
of  the  question  as  to  whether  property  of  a  railroad  is  to  be 
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assessed  locally  or  by  the  state  board  is  in  no  way  dependent 
upon  the  question  as  to  whether  it  is  essential  to  the  operation 
of  the  railroad.  By  another  provision  of  the  constitution  (art. 
XIII,  sec.  2)  it  is  required  that  land  and  the  improvements 
thereon  shall  be  separately  assessed.  Ever  since  the  adoption 
of  the  constitution,  with  the  single  exception  of  the  amend- 
ment of  1883  to  section  3665  of  the  Political  Code  (Stats.  1883, 
p.  66,  c.  40),  including  steamers  used  in  transporting  passen- 
gers, freight,  and  cars  across  waters  which  divide  the  road, 
in  the  property  to  be  assessed  by  the  state  board,  which  amend- 
ment was  held  by  the  United  States  supreme  court  to  be  in 
violation  of  our  constitutional  provision  and  beyond  the  i)ower 
of  the  legislature  {Calif omia  v.  Central  Pacific  B.  R,,  127 
U.  S.  1,  [8  Sup.  Ct  1073] ),  it  has  been  the  legislative  construc- 
tion of  the  two  provisions,  approved  by  the  courts,  that  all 
improvements  of  a  railroad,  erected  upon  the  space  covered 
by  the  right  of  way,  other  than  roadbed,  rails,  and  rolling- 
stock,  together  with  all  other  tangible  property  outside  of 
such  ** right  of  way,"  which  term  is  held  to  be  synonymous 
with  the  term  ''roadway*'  used  in  the  constitution,  must  be 
assessed  by  the  assessor  of  the  district  where  situated,  in  the 
same  manner  as  other  property.  Prior  to  1889  the  legislature 
attempted  to  enumerate  such  property  so  locally  assessable, 
as  depots,  stationhouses,  shops,  buildings,  etc.,  but  ever  since 
1889  the  statute,  after  declaring  that  the  state  board  must 
assess  **the  franchise,  roadway,  roadbed,  rails,  and  rolling- 
stock  of  all  railroads  operated  in  more  than  one  county,"  has 
provided  as  follows,  viz.:  '*The  depots,  stations,  shops  and 
buildings  erected  upon  the  space  covered  by  the  right  of  way, 
and  all  other  property  owned  by  such  person,  corporation  or 
association  of  persons,  are  assessed  by  the  assessor  of  the 
county  wherein  they  are  situate." 

This  legislative  construction  has,  as  shown  in  the  cases 
already  cited,  been  approved  by  the  courts.  As  to  all  improve- 
ments erected  upon  the  space  covered  by  the  right  of  way,  no 
matter  how  indispensable  they  may  be  to  the  proper  operation 
of  the  railroad,  it  will  be  sufl&cient  to  refer  to  the  case  of 
Santa  Clara  County  v.  Southern  Pacific  R,  R.  Co,,  118  U.  S. 
394,  [6  Sup.  Ct  1132],  where,  upon  a  review  of  our  statutes 
and  the  decisions  of  this  court,  the  assessment  of  the  state 
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board  was  held  invalid  by  the  United  States  supreme  courts 
because  of  the  inclusion  therein  of  fences  constructed  on  the 
boundary  line  of  the  right  of  way.  As  to  tangible  property 
lying  outside  of  the  limits  of  the  right  of  way,  our  own  case 
of  San  Francisco  v.  Central  Pacific  B,  R.  Co.,  63  CaL  467, 
[49  Am.  Rep.  98],  arising  prior  to  the  amendment  of  section 
3665  of  the  Political  Code,  in  1883,  is  in  point.  There  the 
local  assessment  of  certain  steamers  to  carry  passengers, 
freight  and  cars,  absolutely  essential  to  the  operation  of  the 
railroad  under  the  circumstances  shown,  was  upheld,  on  the 
ground  that  they  were  not  included  within  the  category  of 
property  enumerated  in  the  constitutional  provision  to  be 
assessed  by  the  state  board.  This  construction  of  our  constitu- 
tional provisions  was  again  followed  by  the  United  States 
supreme  court  in  California  v.  Central  Pacific  R.  R,,  127 
U.  S.  1,  [8  Sup.  Ct.  1073],  where  an  assessment  of  such 
steamers  by  the  state  board  was  held  invalid,  notwithstanding^ 
that  the  amendment  of  1883  to  section  3665  of  the  Political 
Code  purported  to  authorize  such  assessment,  on  the  ground 
that  the  legislature  could  not  make  assessable  by  the  state 
board  that  which  the  constitution  required  to  be  assessed  lo- 
cally. It  thus  appears  that  the  indispensability  of  the  prop- 
erty to  the  proper  operation  of  the  railroad  is  not  a  material 
factor  in  the  determination  of  the  question  before  us.  Aa 
clearly  appears  from  the  foregoing,  it  was  never  designed 
that  all  property  necessarily  used  in  the  operation  of  the 
railroad  should  be  assessed  by  the  state  board,  but  only  certain 
specified  portions  thereof,  and  in  making  the  division  into  two 
classes,  the  people  were  not  governed  by  considerations  as  to 
the  necessity  of  any  of  such  property  to  the  operation  of  the 
road.  The  classification  was  made  upon  a  totally  different 
basis.  As  was  said  in  San  Francisco  etc.  Go.  v.  Scott,  142 
Cal.  222,  229,  [75  Pac.  575,  581],  **It  is  plainly  the  general 
policy  of  the  law  that  property  situated  in  one  county  or 
city  should  be  taxable  in  that  county  or  city  for  local  pur- 
poses for  its  actual  value,  and  that  that  local  subdivision 
alone  should  have  the  benefit  of  this  value  for  the  pur- 
pose of  raising  its  revenue.  This,  indeed,  is  the  basis  of 
all  local  taxation,  and  it  is  recognized  by  the  section  in  ques- 
tion, that  the  property  which  receives  the  benefit  of  local 
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government  shall  pay  its  proportion  of  the  expenses  thereof, 
apportioned  according  to  actual  value.'* 

The  only  property  in  the  state  excepted  from  the  local 
assessment  required  by  the  constitution  is  that  portion  of  the 
property  of  railroads  operated  in  more  than  one  county,  which 
is  enumerated  in  section  10  of  article  XIII  thereof,  and  this, 
as  intimated  in  the  above  quotation,  is  not  an  exception  to  the 
general  policy  that  the  local  subdivision  wherein  property  is 
situated,  shall  have  the  benefit  of  the  value  thereof  for  the 
purpose  of  raising  its  revenue.  It  is  true  that  the  assessment 
value  fixed  by  the  state  board  on  all  property  assessable  by 
it  is  apportioned  for  local  taxable  purposes  to  the  various  legal 
subdivisions  only  **in  proportion  to  the  number  of  miles  of 
roadway  laid  in  such"  subdivisions,  but  as  long  as  the  class 
of  property  to  be  so  assessed  includes  only  property  which  may 
be  fairly  valued  at  a  certain  rate  per  mile  for  the  whole  length 
of  the  railroad,  having  no  greater  value  in  one  place  than  in 
another,  the  general  policy  heretofore  stated  is  not  in  the 
slightest  degree  infringed  upon,  each  legal  subdivision  receiv- 
ing for  local  taxation  purposes  its  proper  proportion  of  the 
total  -value.  While  such  a  result  may  not  have  been  attained 
with  absolute  exactness  by  the  constitutional  provision  invoked 
here,  however  strictly  it  may  be  construed,  it  is  apparent  that 
such  general  policy  requires  such  reasonable  construction  of 
the  provision  as  is  most  clearly  in  accord  therewith.  The  real 
object  of  the  exception  to  the  general  method  of  assessment 
was  to  provide  a  more  uniform  and  just  method  of  valuing 
for  taxation  purposes  what  was  designated  by  one  of  the  mem- 
bers of  the  constitutional  convention  as  the  **  continuous  prop- 
erty" of  such  railroads,  the  property  which  might  fairly  be 
considered  as  being  substantially  the  same,  both  in  quantity 
and  in  value,  the  whole  length  of  the  road,  and  therefore  capa- 
ble of  being  valued  at  so  much  a  mile.  It  had  been  discovered 
that  the  former  method  of  valuation  of  portions  of  such  prop- 
erty in  the  different  subdivisions  through  which  the  road  ran, 
by  the  local  oflScers,  had  led  to  much  inequality  in  the  valuation 
of  the  same  kind  of  property  of  the  railroad,  having  substan- 
tially the  same  value  in  the  different  subdivisions,  and  to 
double  taxation  of  some  of  such  property,  and  it  was  concluded 
that  the  valuation  of  all  such  property  by  one  tribunal,  and 
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the  apportionment  thereof  to  the  various  subdivisions  on  a 
per-mileage  basis,  would  more  neariy  insure  a  correct  valua- 
tion of  the  whole  of  such  property,  and  the  giving  to  each 
subdivision  its  proper  proportion  thereof.  This  is  manifest 
from  the  debates  in  the  constitutional  convention. 

When  we  come  to  consider  the  character  of  the  property 
specified  in  the  constitutional  provision  in  the  light  of  the  fact 
that  the  terms  there  used  were  not  intended  to  include  all  prop- 
erty essential  to  the  operation  of  the  road,  this  object  is  plainly 
apparent.     The  intangible  thing  known  as  the  ** franchise" 
has  no  local  siitLS,  but  appertains  to  the  whole  road,  and  the 
assessment  of  it  as  a  unit  and  the  per-mileage  method  of  appor- 
tionment afford  the  only  practicable  way  of  giving  to  each 
legal  subdivision  its  proper  proportion  of  value.     Property 
included  in  the  term  "rolling-stock,"  a  definite  and  precise 
term  as  to  the  scope  of  which  there  can  be  no  misunderstand- 
ing, which  is  in  one  place  to-day  and  another  to-morrow,  being 
continually  carried  along  the  line  of  the  road  in  the  actual 
operation  thereof,  owing  to  its  character  and  use,  has  no  actual 
8%tti8  entitling  any  particular  subdivision  through  which  the 
road  runs  to  have  the  benefit  of  the  taxation  thereof  in  pref- 
erence to  any  other  subdivision.    Such  property  is  in  no  sense 
of  the  word  ** local  property,"  and  the  apportionment  of  the 
total  value  of  such  property  according  to  the  length  of  the 
road,  as  in  the  case  of  the  franchise,  is  the  only  practicable 
way  of  preventing  double  assessments  thereof  and  determining 
the  amount  to  which  each  subdivision  is  justly  entitled.    The 
term  "roadbed"  as  used  in  this  provision  has  been  definitely 
held  to  include  only  the  bed  or  foundation  on  which  the  super- 
structure of  the  railroad  rests  {San  Francisco  etc.  R.  R,  Co, 
V.  State  Board,  60  Cal.  12;  San  Francisco  v.  Central  Pacific 
R.  R.  Co,,  127  U.  S.  1,  [8  Sup.  Ct.  1073]),  and  the  term 
"rails"  necessarily  means  simply  the  rails  in  place  on  the 
roadbed  constituting  such   superstructure.     (San  Francisco 
etc.  R.  R.  Co.  V.  State  Board,  60  Cal.  12.)     Both  of  these 
classes  of  property  are  manifestly  of  such  a  nature  that  not- 
withstanding differences  in  their  original  cost  in  different 
places,  their  value  for  railroad  purposes  in  different  places 
along  the  whole  line  of  the  road  is  substantially  the  same,  and 
the  mileage  method  of  apportionment  of  the  total  value  ia 
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simply  a  method  by  which  each  subdivision  is  given  a  propor- 
tion of  the  total  value  substantially  equivalent  to  the  value 
of  such  of  the  property  as  is  situated  within  its  boundaries. 

The  only  remaining  class  of  property  named  in  the  consti- 
tutional provision  is  "roadway."  According  to  the  ordinary 
and  popular  meaning  of  this  term  as  applied  to  railroads,  it 
includes  simply  the  continuous  strip  of  land,  within  which  the 
railroad  is  constructed.  This  court  has  said  that  it  is  synony- 
mous with  "right  of  way,"  and  includes  "whatever  space 
of  ground  the  company  is  allowed  by  law  in  which  to  con- 
struct its  roadbed  and  lay  its  track"  (San  Francisco  v.  Central 
Pacific  B.  R.  Co.,  127  U.  S.  1,  [8  Sup.  Ct.  1073] ),  which  is  but 
another  way  of  saying  that  it  is  the  continuous  strip  of  land, 
not  exceeding  in  width  the  nine  rods  permitted  by  law  (Civ. 
Code,  sec.  465,  subd.  4),  which  the  company  acquires  and  uses 
for  the  construction  and  maintenance  of  its  roadbed  and  rail- 
road track.  Such  strip  is,  of  course,  ordinarily  wider  than  the 
actual  roadbed,  and  x>ortions  thereof  are  often  used  at  points 
along  the  line  for  other  than  roadbed  purposes,  but  as  long 
as  all  improvements  thereon  other  than  roadbeds  and  rails 
are  locally  assessed,  the  property  remaining  for  assessment 
by  the  state  board,  although  it  may  have  originally  cost  more 
in  one  place  than  in  another,  is,  considering  its  use  for 
railroad  purposes,  substantially  of  the  same  value  the  whole 
length  of  the  road.  (See  8a/n  Francisco  etc,  Co,  v.  Scott y 
142  Cal.  222,  [75  Pac.  575].)  Giving  to  the  term  "roadway" 
its  ordinary  and  proper  meaning,  which,  as  we  have  seen, 
is  the  construction  already  given  to  it  by  this  court,  we  give 
it  a  meaning  which  explains  and  justifies  its  inclusion  with 
other  classes  of  property  specified  in  the  constitutional  pro- 
vision, and  which  makes  that  provision  consistent  with  the 
general  policy  of  giving  to  each  legal  subdivision  for  local 
taxation  purposes  the  benefit  of  the  value  of  all  property 
situated  within  its  limits,  while  to  construe  it  as  including 
lands  lying  without  such  continuous  strip,  acquired  and  used 
exclusively  for  other  purposes  than  the  operation  of  its  trains, 
not  only  gives  it  an  unusual  meaning,  but  would  be  utterly 
at  variance  with  such  policy,  and  entirely  fail  to  explain  its 
inclusion  with  the  other  property  mentioned  in  the  sectior?. 
There  can  be  no  doubt  that  the  term  "roadway"  as  li.^ve 
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used  must  be  confined  as  already  indicated,  and  such  we 
understand  to  be  the  construction  heretofore  given  by  this 
court. 

Under  this  construction  of  our  constitutional  provision  we 
have  two  general  classes  of  railroad  property  for  purposes 
of  assessment,  made  entirely  regardless  of  the  question  as 
to  the  necessity  of  the  use  of  the  property  for  the  purposes 
of  the  railroad.  One  contains  only  such  property  as  may 
fairly  be  said  to  be  substantially  the  same,  both  in  quantity 
and  value,  the  whole  length  of  the  road,  while  in  the  other 
is  all  such  property  as  may  fairly  be  considered  purely  local. 
(See  Nashville  etc.  B.  B.  Co.  v.  State,  129  Ala.  142,  [30 
South.  619].)  We  have  examined  the  various  decisions  cited 
from  other  states  by  learned  counsel  for  plaintiff,  and,  with 
possibly  one  exception,  find  none  that  can  be  said  to  at  all 
support  their  contention  for  a  broader  construction  of  the 
terms  used  in  our  constitutional  provision.  The  exception 
is  the  case  of  Chicago  etc.  By.  Co.  v.  Cass  County,  8  N.  D. 
18,  [76  N.  W.  239],  wherein,  upon  a  constitutional  provision 
similar  to  ours,  except  that  it  is  applicable  to  all  railroads 
whether  operated  in  one  county  or  more,  the  conclusion  is 
reached  that  the  term  ** roadway"  includes  not  only  the 
strip  of  land  upon  which  the  road  is  constructed,  but  also 
all  ground  necessary  fgr  the  construction  of  sidetracks,  turn- 
outs, connecting  tracks,  stationhouses,  and  all  other  accom- 
modations necessary  to  accomplish  the  objects  of  the  incor- 
poration. We  shall  not  attempt  to  distinguish  that  case  from 
the  one  at  bar,  and  will  only  say  that  the  construction  therein 
given  to  the  term  ** roadway''  is  so  at  variance  with  the 
definition  heretofore  given  by  this  court  {San  Francisco  v. 
Central  Pacific  B.  B.  Co.,  63  Cal.  467,  [49  Am.  Rep.  98]), 
and  with  the  general  policy  evidenced  by  our  constitutional 
and  statutory  provisions,  that  we  cannot  follow  it  here.  The 
other  decisions  cited  are  based  upon  provisions,  either  con- 
stitutional or  statutory,  so  essentially  different  from  our  own 
law  that  they  throw  no  light  upon  the  question  before  us. 

Plaintiff  relies  on  the  words  ** appendages,  and  adjuncts'^ 
in  subdivision  4  of  section  465  of  the  Civil  Code.  That 
subdivision  empowers  a  railroad  corporation  **to  lay  out  its 
road,  not  exceeding  nine  rods  wide,  and  to  construct  and 
maintain  the  same,  with  a  single  or  double  track,  and  with 
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such  appendages  and  adjuncts  as  may  be  necessary  for  the 
convenient  use  of  the  same."  There  is  nothing  in  this  that 
is  inconsistent  with  onr  conclusion  as  to  the  meaning  of  the 
term  "roadway."  It  does  no  more  at  most  than  to  give 
the  power  to  the  company  to  acquire,  construct  and  maintain 
such  appendages  and  adjuncts  as  may  be  necessary  for  the 
convenient  use  of  the  road,  and  in  no  way  purports  to  make 
such  appendages  and  adjuncts  a  part  of  the  roadway  itself. 

Under  our  views  as  to  the  proper  construction  of  the  con- 
stitutional provisions  there  can  be  no  serious  question  as  to 
the  correctness  of  the  conclusions  reached  by  the  trial  court 
as  to  the  first  three  assessments  hereinbefore  described. 
Clearly  none  of  the  land  therein  mentioned  can  be  held  to 
be  a  portion  of  either  the  franchise,  roadbed,  rails  or  rolling- 
stock  of  plaintiff.  Unless  then  it  is  within  the  term  **  road- 
way" it  does  not  fall  within  the  class  to  be  assessed  by  the 
state  board.  It  is  very  clear  that  neither  the  twenty-five-acre 
tract  nor  the  2.81-acre  tract,  known  as  the  ** cattle  yard," 
come  within  that  term  as  we  have  defined  it.  We  think  it 
also  clear  that  the  city  blocks,  lying  immediately  north  of  the 
street  used  for  roadway  purposes,  do  not  fall  within  that 
term.  They  were  acquired  and  are  used  for  local  purposes, 
to  accommodate  a  local  demand,  and  are  purely  local  in  the 
same  sense  that  the  buildings  constructed  thereon  are  local. 
The  mere  fact  that  improvements  such  as  a  passenger  station 
building  and  a  freight  building,  and  convenient  spur  tracks 
for  the  use  of  the  same,  all  of  which  might  be  constructed 
on  the  space  covered  by  a  right  of  way,  have  been  constructed 
thereon,  certainly  does  not  make  them  ** roadway."  They 
constitute  no  part  of  the  continuous  strip  acquired  and  used 
for  roadbed  purposes.  We  think  it  is  manifest  from  the 
record  that  the  only  ''roadway"  possessed  by  plaintiff  at 
this  place,  within  the  meaning  of  that  term  as  used  in  our 
constitution,  was  within  the  limits  of  the  public  street  known 
as ''Taylor  Street." 

A  different  question  is  presented  as  to  the  remaining  assess- 
ment, which  confessedly  was  for  a  right  of  way  to  be  used 
in  the  future  as  a  part  of  the  main  line  of  roadway.  The 
fact  that  plaintiff  had  not  then  commenced  to  use  the  same 
as  a  part  of  its  railroad  is,  however,  a  complete  answer  to 
plaintiff's  claim  that  it  should  have  been  assessed  by  the 
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state  board.  Taking  into  consideration  the  object  of  the 
constitutional  provision  invoked  by  plaintiff,  which  has 
already  been  fully  discussed,  we  are  satisfied  that^it  must 
be  construed  as  applying  only  to  such  portions  of  a  road  as 
have  in  fact  been  made  and  are  a  part  of  the  operated 
fi^ystem.  Doubtless  this  was  the  opinion  of  both  plaintiff 
and  the  state  board  of  equalization,  for  this  property  was  not 
included  in  the  assessment  made  by  that  board  for  the  year 
1900.  It  is  urged  that  the  property  included  in  the  first 
three  assessments  hereinbefore  described  was  in  fact  included 
in  the  assessment  made  by  the  state  board  for  the  year  1900. 
That,  however,  is  entirely  immaterial  here.  Not  being  within 
the  classes  of  property  specified  in  the  constitutional  pro- 
vision, any  attempted  assessment  thereof  by  such  board  was, 
as  we  have  already  seen,  absolutely  void,  and  did  not  preclude 
a  valid  assessment  thereof  by  the  local  authorities.  There 
is  no  other  point  requiring  notice. 
The  judgment  and  order  are  affirmed. 

Shaw,  J.,  Sloss,  J.,  McFarland,  J.,  Lorigan,  J.,  and  Hen- 
shaw,  J.,  concurred. 

Rehearing  denied. 


[S.  P.  No.  4479..  In  Bank.— March  31,  1906.] 

ELIZA  p.  H.  MIDDLECOPF,  Petitioner,  v.  SUPERIOB 
COURT  OP  SAN  JOAQUIN  COUNTY,  Respondent 

Estates  or  Deceased  Persons — ^Distribution  or  Whole  Estate  to 
Widow— Waiver  op  Final  Account.— Where  the  widow  was  the 
executrix  and  the  sole  beneficiary  of  the  estate,  and  the  debts  were 
all  paid,  and  there  was  no  real  necessity  for  a  final  accounting,  she 
was  entitled  to  waive  the  rendition  and  settlement  of  such  account, 
and  to  obtain  a  decree  of  distribution  upon  an  independent  petition 
therefor,  and  there  being  no  objection  or  appeal  by  any  other 
person  the  decree  of  distribution  was  rendered  valid  and  secure 
against  collateral  attack. 

Id. — GONVSYANOS  BT  DISTRIBUTEE — MANDAMUS  BT  GRANTEE  TO  EXECU- 
TRIX.— ^Where  after  distribution  and  the  finality  of  the  decree  a  eon- 
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▼eyuncc  was  made  to  a  daughter,  the  graotee  thereof  is  Dot  entitled 
to  a  imi  of  mandate  to  compel  the  ezecntriz  to  render  a  final 
aeeount  and  to  complete  the  administration  of  the  estate. 

PETITION  for  Writ  of  Mandate  to  the  Superior  Court 
of  San  Joaquin  County.    Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  S.  Louttit,  and  Buck  ft  Middlecoff,  for  Petitioner. 

Henry  E.  Monroe,  for  Respondent. 

SHAW,  J. — This  is  an  original  proceeding  in  mandamus 
to  eomi>el  the  respondent  court  to  issue  a  citation  to  the 
executrix  of  the  estate  of  Henry  F.  Hubbard,  deceased,  to 
show  cause  why  she  should  not  render  a  final  account  as  such 
executrix,  and  complete  the  administration  of  said  estate. 
The  case  is  submitted  upon  the  facts  stated  in  the  petition. 
Henry  F.  Hubbard  died,  testate,  on  March  25,  1887,  his 
will  was  duly  probated  in  the  proceeding  in  question,  and 
letters  testamentary  issued  to  the  executrix,  Maria  S.  Hub- 
bard, on  April  9,  1887,  an  inventory  and  appraisement  were 
filed  on  May  5,  1887,  and  notice  to  creditors  duly  given  on 
and  after  April  10,  1887.  No  formal  account  was  ever 
presented,  filed,  or  settled.  By  the  terms  of  the  will  all  the 
estate,  after  payment  of  debts  and  a  small  legacy,  was  given 
to  Maria  S.  Hubbard,  widow  of  deceased,  and  to  his  two 
daughters,  Maria  Hubbard  and  Eliza  Fitch  Hubbard,  who 
is  also  the  petitioner  herein.  On  April  15,  1890,  the  two 
daughters,  being  then  of  adult  age,  conveyed  and  assigned 
to  the  widow,  who  was  also  the  executrix,  all  their  right, 
title,  and  interest  in  the  estate,  and  requested  the  superior 
court  having  jurisdiction  of  the  estate  to  distribute  to  said 
widow  the  whole  thereof.  On  the  same  day  the  executrix 
filed  in  the  superior  court  her  petition  for  distribution  of 
the  estate.  At  that  time  all  claims  and  the  small  legacy 
had  been  i>aid  and  the  time  for  filing  claims  had  expired. 
The  petition  for  distribution  averred  all  the  aforesaid  facts, 
gave  a  detailed  description  of  all  the  property  of  the  estate, 
and,  in  regard  to  a  final  account,  made  the  following  state- 
ment:   ''That  your  petitioner  has  filed  no  accounts  as  such 
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executrix,  as  she  is  entitled  to  have  the  whole  of  the  residue 
of  said  estate  distributed  to  her  absolutely  and  forever,  and 
therefore  the  rendition  and  settlement  of  her  account  as  such 
executrix  is  not  necessary  and  required,  and  is  useless.** 
In  other  respects  it  was  in  the  usual  form  of  such  petitions. 
An  order  was  made  by  the  court  fixing  the  time  of  hearing 
thereof,  and  notices  of  the  hearing  were  given  by  the  clerk 
in  all  respects  as  required  by  law  in  the  case  of  a  petition 
for  distribution.  The  notices  stated  that  the  petition  asked 
distribution  of  the  whole  estate  to  the  widow,  but  did  not 
specifically  refer  to  any  account  nor  to  the  settlement  thereof. 
The  petition  was  heard  at  the  proper  time  and  a  decree 
was  made,  on  April  26,  1890,  distributing  the  entire  estate 
to  said  Maria  S.  Hubbard  as  prayed  for,  and  discharging 
the  executrix  from  further  duties  as  such. 

The  position  of  counsel  for  the  petitioner  is  that  the 
court  had  no  jurisdiction  to  entertain  a  petition  for 
distribution  of  the  whole  of  the  estate,  or  to  make  a  decree 
for  such  distribution,  except  at  or  after  the  time  of  the 
settlement  of  the  final  account;  that  as  such  petition  was  not 
filed  with  the  final  account,  nor  subsequent  to  the  settlement 
thereof,  the  court  was  without  jurisdiction  to  act,  and  the 
entire  proceeding  for  such  distribution  was  absolutely  void. 
In  the  case  of  Estate  of  Skeid,  122  Cal.  528,  [55  Pac.  328], 
the  court  held,  upon  a  direct  appeal  from  the  decree  of 
distribution,  that  where  a  petition  by  an  heir  for  distribution 
is  not  filed  with  the  final  account  of  the  administrator,  nor 
after  the  settlement  of  such  account,  but  is  filed  after  the 
rendition  of  the  account  and  before  its  settlement,  the  pro- 
ceeding for  distribution  was  irregular.  For  this  irregularity, 
to  which  objection  was  made  by  the  opposing  heirs  at  the 
hearing  of  the  petition,  the  decree,  upon  the  appeal  of  the 
opposing  heirs,  was  reversed.  It  is  said  in  the  opinion  that 
the  proceeding  is  **a  special  proceeding  based  upon  the 
statute,  and  in  which  the  jurisdiction  of  the  court  can  be 
acquired  only  by  the  observance  of  its  provisions."  In  Estate 
of  Coursen,  65  Pac.  965,  (not  reported  in  California  Reports,) 
a  similar  decision  was  made,  that  case  also  being  a  direct 
appeal  from  the  decree  of  distribution. 

The  real  question  involved  in  these  cases  was  whether  or 
not  the  irregularity  was  of  sufl&cient  importance  to  render 
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the  proceeding  subject  to  the  objection  on  account  thereof 
taken  at  or  before  the  hearing,  or  reversible  on  direct  appeal 
from  the  decree  by  opposing  parties.  They  cannot  be  con- 
sidered as  decisive  of  the  question  of  the  validity  of  such  a 
proceeding  or  decree  when  attacked  collaterally.  In  this  case 
the  court  had  general  jurisdiction  of  the  estate;  having 
acquired  it  by  virtue  of  the  petition  for  letters  testamentary, 
and  for  probate  of  the  will.  The  will  had  been  duly  probated, 
letters  duly  issued,  notice  to  creditors  duly  given,  all  claims 
paid,  and  the  time  for  filing  other  claims  had  expired.  The 
probate  of  the  will  determined  definitely  and  conclusively 
the  persons  entitled  to  the  estate.  After  the  conveyance 
to  the  executrix,  the  entire  estate  became  vested  in  her,  and 
she  alone  had  the  right  to  demand  an  accounting,  and  the 
accounting,  when  made,  must  have  been  made  with  her  only, 
and  for  the  purpose  of  settling  the  amount  to  which  she,  as 
sole  distributee,  would  be  entitled.  It  is  not  claimed  that 
any  other  person  is  now  adversely  interested.  The  interest 
of  the  petitioner  for  the  writ  of  mandate  is  derived  wholly 
from  the  subsequent  conveyance  to  her,  by  the  widow,  of  a 
part  of  the  estate  covered  by  the  decree.  The  provisions  of 
the  Code  of  Civil  Procedure  requiring  an  executor  or  admin- 
istrator to  render  an  account,  and  for  the  settlement  thereof 
by  the  court,  are  made  for  the  benefit  and  protection  of  the 
executor  and  the  beneficiaries  of  the  estate,  respectively,  in- 
cluding, of  course,  the  creditors.  The  widow  was  in  this 
case  the  executrix  and  also  the  sole  beneficiary.  There  was 
therefore  no  real  necessity  for  an  accounting.  But  if  an 
account  would  have  been  convenient,  and  if  it  was  regularly 
the  step  preceding  a  distribution,  there  can  be  no  doubt  that 
she,  as  the  sole  person  interested,  had  the  right  to  waive  the 
rendition  and  settlement  of  such  account,  and  to  consent 
that  the  distribution  might  be  made  without  such  intermediate 
proceeding.  This  is  the  effect  of  the  authorities.  (11  Am. 
&  Eng.  Ency.  of  Law,  1185;  In  re  Wagner's  Estate,  119  N.  Y. 
28,  [23  N.  E.  200] ;  In  re  Pruyn,  141  N.  Y.  546,  [36  N.  E. 
595] ;  McKim  v.  Harwood,  129  Mass.  77;  Piatt  v.  Longworth's 
Devisees,  27  Ohio  St.  186 ;  Estate  of  Barber,  142  Pa.  St.  481, 
[21  Atl.  986].)  The  statement  made  by  her  in  the  petition 
for  distribution  was  a  waiver  of  such  account.  The  distribu- 
tion, when  the  petition  therefor  is  not  filed  with  the  final 
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account,  is  a  separate,  and,  to  some  extent,  an  independent 
proceeding  in  the  administration  of  the  estate,  and  when  the 
petition  is  filed  separately,  jurisdiction  of  that  proceeding  is 
acquired,  as  in  other  separate  proceedings  such  as  the  sale 
of  real  property,  by  the  filing  of  a  proper  petition  and  the 
giving  of  the  notice  required.  This  was  done  in  the  case 
at  bar.  All  persons  who  might  wish  to  assert  or  claim  an 
irregularity  in  the  proceeding  were  regularly  notified  to. ap- 
pear for  that  purpose.  Thereby  the  court  obtained  juris- 
diction of  that  proceeding  subject  to  the  objection  which 
might  be  made  in  the  course  of  the  proceeding,  or  on  appeal, 
that  the  final  account  had  not  been  settled.  When  it  was 
made  to  appear  by  the  record,  as  was  here  done,  that  no 
account  was  really  necessary  and  that  it  had  been  waived, 
the  irregularity  was  effectually  cured  as  to  the  distributee, 
and  there  being  no  objection  or  appeal  by  any  other  person, 
the  decree  of  distribution  was  thereby  rendered  valid  and 
secure  against  collateral  attack.  The  superior  court  cor- 
rectly refused,  under  these  circumstances,  to  require  further 
proceedings  in  the  estate. 

The  petition  for  a  writ  of  mandate  is  denied. 

Angellotti,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  4502.    In  Bank.— March  31,  1906.] 

IpiS^       T.  M.   DUNGAN,   Petitioner,  v.   SUPERIOR   COURT   OP 
FRESNO  COUNTY,  Respondent. 

Estates  of  Deceaskd  Persons — Death  of  Non -Resident — Peopeett 
IN  Several  Counties —Jurisdiction — Prior  Application. — There 
cannot  be  two  valid  administrations  at  the  same  time  in  this  state. 
Where  the  deceased  was  a  non-resident  of  the  state  and  left  property 
in  several  counties  of  this  state,  the  superior  court  of  a  county  in 
which  part  of  the  estate  is  situated,  in  which  application  for  letters 
is  first  made,  has  exclusive  jurisdiction  to  settle  all  the  estate  situ> 
ated  in  this  state. 

Id. — Filing  of  Petition  for  Letters,  an  "Application.*' — The  first 
filing  of  a  petition  for  letters  constitutes  the  first  "application" 
therefor,  within  the  meaning  of  section  1295  of  the  Code  of  Civil 
Procedure. 
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b.— Peohibition — Pbiob  Grant  of  LETTEits  to  Subsequent  Applicant. 
— Where  letters  of  administration  were  subsequently  applied  for 
and  granted  in  another  county  in  which  part  of  the  estate  is  situ- 
ated, the  publie  administrator  of  the  county  in  which  letters  were 
first  applied  for  by  him,  and  the  next  of  kin  of  the  deceased, 
haTe  a  sufficient  beneficial  interest  to  entitle  them  to  a  writ  of 
prohibition  to  prevent  further  proceedings  under  the  subsequent 
application,  notwithstanding  the  prior  grant  of  letters  to  the  subse- 
quent applicant. 

!».— Situation  op  Estate  m  Ck>uNTT  of  Fibst  Application — Jubisdic- 
tional  Fact — Exclusive  Poweb  of  Coubt. — The  superior  court  of 
the  county  in  which  letters  were  first  applied  for  under  a  petition 
alleging  the  situation  of  estate  of  the  decedent  in  that  county, 
has  exclusive  power  to  determine  that  jurisdictional  fact,  subject 
only  to  review  upon  appeal,  and  its  existence  cannot  be  inquired 
into  collaterally  by  the  respondent  to  a  petition  for  prohibition 
against  proceedings  under  a  subsequent  application  in  another 
county. 

Id.— Application  foe  Revocation  of  Subsequent  Lettees — Remedy  by 
Appeal  not  Adequate.— Regardless  of  the  question  whether  the 
petitioner  for  the  writ  of  prohibition  could  maintain  an  application 
for  the  revocation  of  the  letters  issued  upon  a  subsequent  applica- 
tion in  another  county,  an  appeal  by  him  from  an  order  refusing 
to  vacate  the  letters  cannot  stay  proceedings  in  that  court,  and  is 
not  such  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  law  as  to  bar  prohibition  against  the  exercise  of  jurisdiction 
l>y  that  court. 

PETITION  for  Writ  of  Prohibition  to  the  Superior  Court 
of  Fresno  County.    George  E.  Church,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carter  P.  Pomeroy,  Hannah  &  Miller,  H.  T.  Miller,  and 
Prank  H.  Short,  for  Petitioner. 

Everts  &  Ewing,  and  Truman  &  Oliver,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  application  for  a  writ  of 
prohibition  to  restrain  the  superior  court  of  Fresno  County 
from  taking  any  further  proceedings  in  the  matter  of  the 
settlement  of  the  estate  of  Jane  Davis,  deceased.  The  peti- 
tioners are  the  public  administrator  of  Tulare  County  and 
Mary  G.  Stone,  the  niece  and  next  of  kin  of  said  deceased. 

It  is  claimed  that  the  superior  court  of  Fresno  County  is 
without  jurisdiction  in  the  matter  of  said  estate,  notwith- 
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standing  which  fact  it  is  asserting  jurisdiction,  having  enter- 
tained an  application  for  letters  of  administration  therein, 
made  an  order  appointing  R.  D.  Chittenden,  public  adminis- 
trator of  Fresno  County,  administrator  of  said  estate,  issued 
letters  of  administration  to  him,  and  refused  to  vacate  said 
letters.     There  is  no  controversy  as  to  the  material  facts. 
Jane  Davis  died  in  the  state  of  New  York  on  September  19, 
1904,  being  at  the  time  of  her  death  a  resident  of  said  state 
of  New  York.     She  left  estate  in  various  counties  of  the 
state  of  California.     On  the  same  day,  but  after  her  death, 
petitioner  Dungan,  as  public  administrator  of  Tulare  County, 
filed  with  the  clerk  of  the  superior  court  of  Tulare  County 
his  written  petition  and  application  for  letters  of  adminis- 
tration of  said  estate,  in  the  form  and  manner  prescribed  by 
law,  and  said  clerk  thereupon,  on  the  same  day,  set  such 
petition  for  hearing  by  the  court  and  posted  the  required 
notices.     The  petition  contained  the  allegations  essential  to 
the  jurisdiction  of  said  superior  court,  including  allegations 
to  the  effect  that  the  decedent  died  out  of  the  state,  not 
being  a  resident  of  the  state,  and  that  a  portion  of  the  estate 
left  by  her  was  situate  in  the  county  of  Tulare.    The  hearing 
of  said  application  was  continued  from  time  to  time,  until, 
on  December  24,  1904,  after  a  hearing,  an  order  was  made 
by  said  superior  court,  appointing  Dungan  administrator  of 
said  estate,   and   letters   of   administration   were   thereupon 
issued  to  him.     An  appeal  has  been  taken  from  said  order, 
which  is  still  pending  undetermined.    The  alleged  jurisdiction 
of  the  Fresno  County  superior  court  is  based  upon  proceed- 
ings initiated  therein  by  R.  D.  Chittenden,  public  adminis- 
trator,   who     did     not    file     his     petition     for     letters    of 
administration  until  September  23,  1904.    His  petition  alleged 
that  the  deceased  left  estate  in  Fresno  County.    His  applica- 
tion was  heard  by  the  court  on  October  3,  1904,  and  an  order 
was  thereupon  made  appointing  him  administrator,  and  let- 
ters of  administration  issued  accordingly. 

It  is  conceded  that  jurisdiction  of  proceedings  for  the  settle- 
ment of  the  estate  of  a  deceased  person  cannot  coexist  in  two 
superior  courts  of  the  state  at  the  same  time.  *  *  There  cannot  be 
two  valid  administrations  at  the  same  time  in  this  state."  [Es- 
tate of  Griffith.  84  Cal.  107,  110,  [23  Pac.  528,  24  Pac.  381].) 
When  any  such  court  has  acquired  jurisdiction  in  such  a  mat- 
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ter,  that  jurisdiction  is  exclusive.  (See  Woemer  on  American 
Law  of  Administration,  sec.  204.)  It  is  provided  by  our 
statute  that  where  the  decedent  died  out  of  the  state,  not 
being  a  resident  of  the  state  at  the  time  of  his  death,  such 
proceedings  may  be  had  **in  the  county  in  which  any  part 
of  the  estate  may  be."  (Code  Civ.  Proc.,  sec.  1294,  subd.  3.) 
Recognizing  that  such  a  decedent  may  leave  estate  in  more 
than  one  county,  the  legislature  further  provided  as  follows, 
viz.:  "When  the  estate  of  the  decedent  is  in  more  than  one 
county,  he  having  died  out  of  the  state,  and  not  having  been 
a  resident  thereof  at  the  time  of  his  death,  .  .  .  the  superior 
court  of  that  county  in  which  application  is  first  made  for 
letters  testamentary  or  of  administration,  has  exclusive  juris- 
diction of  the  settlement  of  the  estate.**  (Code  Civ.  Proc., 
sec.  1295.)  It  thus  appears  that  although,  prior  to  the  making 
of  any  application  for  letters,  two  or  more  courts  may  have 
concurrent  jurisdiction  to  receive  and  entertain  an  applica- 
tion, the  county  of  exclusive  jurisdiction  for  the  settlement 
of  the  estate  is  as  definitely  and  precisely  fixed  by  the  legis- 
lature as  it  is  in  the  case  of  a  resident  of  this  state,  where 
the  exclusive  jurisdiction  is  declared  to  be  the  county  of 
which  the  deceased  was  a  resident  at  the  time  of  his  death. 
(Code  Civ.  Proc.,  sec.  1294,  subd.  1.)  Here  it  is  in  that 
county  containing  a  portion  of  his  estate  **in  which  applica- 
tion is  first  made." 

The  only  point  made  as  to  the  construction  of  this  plain 
and  unambiguous  statutory  provision  is  as  to  the  meaning 
of  the  words  "in  which  application  is  first  made."  When  is 
such  an  application  "made"  within  the  meaning  of  this  pro- 
vision f  In  view  of  our  statutory  'provisions  upon  the  subject 
(Code  Civ.  Proc.,  sees.  1371-1379),  we  are  satisfied  that  the 
filing  of  a  proper  petition  with  the  clerk  of  a  superior  court 
constitutes  the  making  of  the  application.  An  application 
must  necessarily  precede  the  hearing.  The  statute  fully  pre- 
scribes the  manner  and  form  for  the  making  of  such  appli- 
cation. It  cannot  be  oral,  but  "must  be  in  writing,  signed 
by  the  applicant  or  his  counsel,  and  filed  with  the  clerk  of 
the  court,  stating  the  facts  essential  to  give  the  court  juris- 
diction of  the  case."  (Sec.  1371.)  This  plainly  constituted 
the  making  of  the  application,  in  the  opinion  of  the  framers 
of  the  original  code,  in  which  both  sections  1295  and  1371 
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were  contained  in  their  present  form,  for  the  headnote  to 
section  1371  was  ** Applications,  How  Made."  (See  Barnes 
V.  Jones,  51  Cal.  303,  306 ;  Sharon  v.  Sharon,  75  Cal.  1,  16, 
[16  Pac.  345].)  Thereupon  the  court  to  which  the  petition 
or  application  (which  words  are  used  synonymously  in  the 
statute)  is  presented  must  assume  jurisdiction  thereof, 
through  its  designated  officer,  the  clerk  of  the  court,  by 
appointing  a  time  *'for  the  hearing  of  the  application'*  which 
has  been  made,  and  giving  the  prescribed  notice.  (Sees.  1372, 
1373.)  At  the  time  appointed  for  the  ''hearing  of  such  ap- 
plication," or  at  any  time  to  which  such  hearing  is.  continued, 
the  court  must  hear  the  allegations  and  proofs.  (Sees.  1372, 
1375.)  Obviously,  in  the  light  of  these  statutory  provisions, 
what  takes  place  at  the  hearing  is  not  the  making  of  an 
application,  but  is  the  hearing  of  the  application  that  has, 
at  a  previous  date,  been  made  in  the  manner  prescribed  by 
statute. 

The  question  is  simply  one  of  construction  of  a  statute. 
It  is  true  that  the  constitution  confers  jurisdiction  in  **all 
matters  of  probate"  upon  the  superior  court,  but  this  does 
not  mean  that  all  superior  courts  in  the  state  shall  have  con- 
current jurisdiction  in  every  particular  probate  matter.  The 
legislature  undoubtedly  has  the  right  to  prescribe  by  general 
laws  the  rules  which  shall  obtain,  in  determining  which  of 
the  many  superior  courts  shall  exercise  the  constitutionally 
conferred  jurisdiction  in  any  particular  estate.  It  follows 
from  the  above  that  Tulare  County  is  the  county  in  which 
application  was  first  made  for  letters  of  administration,  and 
that  thereby,  if  any  part  of  the  estate  of  decedent  was  situate 
therein,  the  superior  court  of  that  county  obtained  exclusive 
jurisdiction  of  the  settlement  of  said  estate. 

It  is  contended  that  as  a  matter  of  fact  no  part  of  the  estate 
of  decedent  was  situate  in  Tulare  County.  Such  contention 
is  not  available  to  respondent  here.  The  petition  filed  in 
that  county  alleged  the  existence  of  estate  therein,  and  the 
question  as  to  the  truth  of  that  allegation  was  one  which 
the  Tulare  court  had  exclusive  jurisdiction  to  determine, 
subject  only  to  review  on  appeal.  While  the  existence  of 
estate  in  such  county  was  essential  to  jurisdiction,  it  was  one 
of  those  jurisdictional  facts  which  the  Tulare  court  had  to 
determine  from  evidence  produced  before  it,  and  its  decision 
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upon  that  point  would  be  entitled  to  the  same  presumption  of 
verity  as  its  decision  upon  any  other  point,  and  could  not  be 
collaterally  attacked.  {In  re  Eichhoff's  Estate,  101  Cal.  600, 
[36  Pac.  11].)  The  case  is  analogous  to  those  where  residence 
of  the  deceased  within  the  county  is  the  essential  to  jurisdic- 
tion, and  in  such  cases  it  is  settled  that  where  applications  are 
made  in  different  counties  upon  conflicting  claims  as  to  the 
fact  of  residence  the  superior  court  of  the  county  in  which 
a  petition  is  first  filed  has  exclusive  jurisdiction  to  determine 
the  question  of  residence,  and  that  the  courts  of  other  counties 
must  abide  the  determination  of  that  court,  which  is  review- 
able only  upou  appeal.  (See  Estate  of  Latour,  140  Cal.  414, 
425,  [73  Pac.  1070,  74  Pac.  441] ;  Estate  of  Damhe,  133  Cal. 
430,  [65  Pac.  889] ;  Estate  of  Griffith,  84  Cal.  107,  110,  [23 
Pac.  528,  24  Pac.  381].)  In  Estate  of  Damhe,  133  Cal.  430, 
[65  Pac.  889],  an  order  of  the  superior  court  of  Sacramento 
County  appointing  an  administrator,  upon  a  petition  filed 
two  days  after  the  filing  of  the  petition  in  San  Joaquin  Coun- 
ty, was  reversed  on  the  sole  ground  that  the  superior  court  of 
San  Joaquin  County  had  taken  jurisdiction  of  the  proceeding 
prior  to  the  filing  of  the  petition  in  Sacramento  County.  The 
effect  of  the  decisions  plainly  is  that  jurisdiction  in  such  mat- 
ters attaches  upon  the  filing  of  the  first  petition  to  the  superior 
court  in  which  the  petition  is  filed,  and  continues  during  the 
pendency  of  the  proceeding  thus  instituted,  and  that  this 
jurisdiction  is  exclusive,  precluding  any  other  court  from 
effectually  acting  in  the  matter;  in  other  words,  that  during 
the  pendency  of  such  proceeding  action  by  any  other  court 
is  without  and  in  excess  of  its  power.  In  this  connection,  we 
cite^he  case  of  Estate  of  Worthington,  4  Ohio  Dec.  381,  where 
the  principles  applicable  here  are  fully  and  learnedly  dis- 
cussed. It  is  therefore  immaterial  in  this  proceeding  whether 
or  not,  as  a  matter  of  fact,  there  was  property  of  the  estate 
in  Tulare  County.  It  is  enough  that  the  proceeding  instituted 
therein,  upon  a  petition  alleging  the  existence  of  such  prop- 
erty therein,  is  still  pending. 

In  the  answer  and  oral  argument  it  was  contended  that 
prohibition  will  not  lie,  for  the  reason  that  there  is  a  plain, 
speedy,  and  adequate  remedy  by  appeal.  It  appears  that  Dun- 
gan made  an  application  for  the  revocation  of  the  Fresno 
letters,  and  has  in  fact  appealed  from  the  order  denying  his 
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application.  Regardless  of  the  question  as  to  whether  Dungan 
could  maintain  such  proceedings  for  revocation  (see  Estate  of 
Griffith,  84  Cal.  107,  110,  [23  Pac.  258,  24  Pac.  381]),  an 
appeal  by  him  from  an  order  refusing  to  vacate  the  letters 
issued  by  the  superior  court  of  Fresno  County  does  not  stay 
the  proceedings  in  that  court  nor  debar  the  person  to  whom 
letters  were  granted  therein  from  exercising  the  powers  and 
performing  the  duties  of  administrator.  In  view  of  the 
complications  which  will  necessarily  follow  the  attempted 
exercise  of  jurisdiction  in  this  matter  by  two  superior  courts, 
we  are  of  the  opinion  that  it  cannot  be  said  that  there  is  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  law.  We  have  no  doubt  that  petitioners  have  a  sufficient 
beneficial  interest  to  entitle  them  to  maintain  this  proceeding 
(see  Estate  of  Damke,  133  Cal.  434,  [65  Pac.  888]),  and  are 
of  the  opinion  that  the  superior  court  of  Fresno  County 
should  be  restrained  from  proceeding  in  the  matter  of  said 
estate. 

Let  a  writ  of  prohibition  issue  directing  the  superior  court 
of  Fresno  County  to  desist  and  refrain  from  further  proceed- 
ings in  the  matter  of  the  settlement  of  the  estate  of  Jane 
Davis,  deceased,  pending  the  final  determination  of  the  pro- 
ceeding in  the  matter  of  said  estate  instituted  in  the  superior 
court  of  Tulare  County  on  September  19,  1904. 

Beatty,  C.  J.,  Lorigan,  J.,  Henshaw,  J.,  and  McFarland,  J., 
concurred. 


[Crim.  No.  1296.    In  Bank.-.March  31,  1906.] 

Ex  Parte  ROBERT  DIETRICH,  on  Habeas  Corpus. 

Constitutional  Law — Invalid  Exercise  op  Police  Power — Regula- 
tion OP  Sale  op  Butter. — The  act  of  March  20,  1905,  requiring  the 
durable  marking  of  packages  of  butter  containing  less  than  six 
pounds  and  more  than  one  half  pound,  by  letters  or  figures  not  less 
than  one  fourth  of  an  inch  high,  so  as  to  advise  the  purchaser 
or  others  as  to  the  exact  weight  of  butter  contained  in  such  pack- 
ages, and  making  it  a  misdemeanor  not  to  comply  therewith,  is  not 
a  valid  exercise  of  the  police  power,  and  is  unconstitutional  and  void. 
[Shaw,  J.,  Sloss,  J.,  and  Angellotti,  J.,  dissenting.] 
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WRIT  OF  HABEAS  CORPUS  to  the  Sheriff  of  the  City 
and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Titus,  Wright  &  Creed,  for  Petitioner. 

I,  Harris,  for  Respondent. 

McFARLAND,  J. — Petitioner  was  convicted  of  violating 
the  provisions  of  an  act  of  the  legislature  approved  March  20, 
1905,  (Stats.  1905,  p.  316,  c.  302,)  and  was  sentenced  to 
imprisonment,  and  he  seeks  to  be  discharged  on  habeas  corpus 
upon  the  ground  that  the  said  act  is  unconstitutional  and  void 
because  violative  of  petitioner's  common  right  to  the  enjoy- 
ment of  property  and  to  make  ordinary  and  lawful  contracts. 
The  title  of  the  act  and  section  1  thereof — which  alone  are  im- 
portant here — are  as  follows : — 

"An  act  requiring  the  marking  of  packages  of  butter  contain- 
ing less  than  six  pounds  and  more  than  one  half  pound 
so  as  to  advise  the  purchaser  or  others  as  to  the  weight 
of  butter  contained  in  such  package. 
''Section  1.    No  person  or  persons,  firms  or  corporations,  by 
themselves  or  their  agents  or  employees,  shall  sell,  manufac- 
ture or  prepare  for  sale,  offer  for  sale  or  expose  for  sale,  or 
have  in  his  or  their  possession  for  sale,  or  consign,  ship  or 
present  to  any  dealer,  commission  merchant,  consumer,  or 
other  person,  any  butter  in  packages  containing  less  than  six 
pounds  and  more  than  one  half  pound,  unless  the  exact  weight 
of  such  butter  contained  in  such  package  or  packages,  rolls, 
prints  or  other  form  of  package,  expressed  in  the  number 
of  pounds  or  ounces  or  in  both  pounds  and  ounces,  shall  be 
printed  or  durably  and  legibly  marked  upon  the  wrapper  or 
other  container  of  such  butter  in  letters  or  figures,  or  in  both 
letters  and  figures,  not  less  than  one  fourth  inch  highland 
upon  the  same  side  or  face  of  such  package  upon  which  the 
producer's  or  seller's  name  and  address  appears,  and  if  such 
name  and  address  does  not  appear,  the  weight  alone  shall  be 
legibly  and  durably  placed  upon  such  package  in  letters  or 
figures  not  less  than  one  fourth  of  an  inch  high." 
A  violation  of  this  section  is  made  a  misdemeanor. 
The  clear  purpose,  as  exprassed  in  the  title,  is  that  of  "re- 
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quiring  the  marking  of  packages  of  butter'*  which  the  owner 
proposes  to  sell ;  and  the  body  of  the  act  requires  that  each 
package,  between  certain  weights,  shall  have  its  "exact 
weight"  marked  on  it  in  letters  or  figures  not  less  than  one 
fourth  of  an  inch  high.  In  our  opinion  the  act  is  unconstitu- 
tional and  void,  within  the  decisions  of  this  court  in  Ex  parte 
Drexel,  147  Cal.  763,  [82  Pac.  429] ;  Ex  parte  Hay  den,  147 
Cal.  649,  [82  Pac.  315] ;  Ex  parte  Dickey,  144  Cal.  234,  [77 
Pac.  924,  103  Am.  St.  Rep.  82]  ;  Ex  parte  Jentzsch,  112  Cal. 
468,  [44  Pac.  803] ;  In  re  Kelso,  147  Cal.  609,  [82  Pac.  241] ; 
Ex  parte  Whit w( II,  98  Cal.  73,  [32  Pac.  870,  35  Am.  St.  Rep. 
152].  It  would  serve  no  useful  purpose  to  here  restate  the 
views  and  declarations  of  law  expressed  in  the  opinions  in 
those  cases.  The  general  principle  therein  declared  is  that 
the  legislature  cannot  impose  onerous  and  unnecessary  bur- 
dens upon  property  and  business  and  the  right  of  contract, 
except  when  this  may  be  done  under  the  police  power  for  the 
protection  of  the  public  health,  morals,  safety,  etc.  The  act 
in  question  here  is  not  for  the  purpose  of  preventing  the 
sale  of  impure  food,  or  the  adulteration  of  food,  or  selling 
one  kind  of  food  under  the  name  of  another.  The  offense 
which  it  endeavors  to  create  is  that  of  not  marking  in  the  exact 
manner  prescribed  by  the  act.  And  this  manner  is  certainly 
a  most  onerous  one.  Indeed,  it  would  scarcely  be  practicable 
to  comply  literally  with  the  requirement;  and  an  approxi- 
mate compliance  would  be  exceedingly  expensive  and  burden- 
some. The  act  does  not  come  within  the  legitimate  scope  of 
the  police  power  as  described  in  the  cases  above  cited,  and 
scorns  to  be  an  unwarranted  restriction  on  the  citizen's  con- 
stitutional right  to  his  property  and  to  his  privilege  of  freely 
following  a  legitimate  business,  and  not  required  by  any  pub- 
lic necessity.  Respondent  has  cited  some  authorities,  but 
most  of  them  are  not  in  poiyt,  being  in  the  category  of  "oleo- 
margarine cases."  Perhaps  one  or  two  of  them  lend  some 
countenance  to  respondent's  contention;  but  if  they  can  be  so 
construed  they  do  not  meet  our  approval. 

It  is  ordered  that  the  respondent,  Robert  Dietrich,  be  and 
he  hereby  is  discharged  from  custody. 

Beatty,  C.  J.,  Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

SHAW,  J. — I  dissent.     The  act  is  intended  to  p/event  in 
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some  degree  the  practice  of  fraudulently  selling  packages  of 
butter  at  underweight,  a  practice  which  we  cannot  say  is  in- 
frequent. The  prevention  of  fraud  is  a  legitimate  exercise 
of  the  police  power.  That  the  putting  of  a  label  on  the  out- 
side of  every  package,  showing  its  weight  correctly,  will  tend 
to  prevent  the  fraud  at  which  the  law  is  directed,  must  be 
admitted.  If  so,  the  extent  of  the  preventive  effect,  and 
whether  the  results  are  sufficient  to  justify  the  inconvenience 
entailed  upon  a  lawful  business,  are  questions  which  the  legis- 
lature must  in  the  first  instance  decide.  Its  decision  on  such 
questions  is  conclusive  upon  the  courts,  unless  it  appears  that 
the  interference  with  the  business,  as  compared  with  the  bene- 
fits resulting  therefrom,  will  be  so  great  as  to  render  the  law 
an  unreasonable  exercise  of  the  police  power.  This  we  cannot 
do  without  violating  the  rule  of  statutory  construction  to  the 
effect  that  a  statute  must,  if  possible,  be  so  construed  as  to 
make  it  constitutional.  The  requirement  that  the  package 
shall  be  marked  with  its  ** exact  weight,"  must  receive  a  rea- 
sonable interpretation,  and  a  slight  deviation  from  the  precise 
weight,  not  willfully  or  knowingly  made,  would  not  be  held 
a  violation  of  the  law.  Thus  construed,  I  am  of  the  opinion 
that  the  burden  imposed  on  the  business  is  not  sufficiently 
onerous  to  justify  this  court  in  declaring  it  void  as  an  unrea- 
sonable interference  with  business.  It  is  common  knowledge 
that  in  this  state  butter  is  almost  invariably  pressed  in  molds 
and  wrapped  in  cloth  or  paper  to  prepare  it  for  the  market. 
The  weight  is  always  known  or  very  easily  ascertained  by 
the  maker.  "With  modern  facilities  for  printing,  it  will  not  be 
difficult  or  expensive  to  make  that  weight  appear  on  the 
outside  of  the  package,  as  required  by  the  law  in  question. 
That  it  may  be  oppressive  in  rare  instances,  is  not  a  judicial 
objection  to  the  validity  of  a  law  of  this  character.  The 
legislative  judgment  that  such  frauds  are  so  prevalent  as  to 
justify  the  preventive  legislation  is  not  so  clearly  wrong  as  to 
require  interference  by  the  court-  The  error  must  be  beyond 
reasonable  doubt,  or  the  legislative  decision  must  be  upheld. 
(Boiirland  v.  Hildreth,  26  Cal.  184;  University  v.  Bernard,  57 
Cal.  612;  In  re  Madera  Irr.  Dist.,  92  Cal.  310,  [28  Pac.  272, 
675,  27^  Am.  St.  Rep.  106] ;  Cooley  on  Constitutional  Limita- 
tions, 7th  ed.,  228.) 

Sloss,  J.,  and  Angellotti,  J.,  concurred. 
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[S.  F.  No.  4486.    Department  Two.— March  31,  1906.] 

J.   S.   McCUE   and   Wife,   Respondents,   v.   WILLIAM  B. 
BRADBURY  et  al.,  AppeUants. 

Dekd  of  Trust — Opfeb  to  Pat  Debt — Deposit  in  Bank — ^Bad  Faith 

OF    GBEDITOB  —  FORPKITUBE  —  INJUNCTION    TO    BeSTBAIN    SaLK.— An 

action  to  enjoin  a  sale  under  a  deed  of  trust,  after  an  offer  of 
payment  and  deposit  in  bank  of  the  amount  of  the  debt  for  the 
creditor,  and  notice  thereof,  to  the  form  of  which  offer  and  payment 
the  creditor  made  no  objection,  the  gist  of  which  action  is  that  the 
acts  and  conduct  of  the  defendant  in  assenting  to  the  proposed  mode 
of  payment  were  done  in  bad  faith,  to  lull  plaintiffs  into  fancied 
security,  with  the  end  in  view  of  declaring  a  forfeiture  and  forcing 
a  sale  of  plaintiffs'  property,  cannot  be  defeated  on  the  ground  that 
there  was  no  complete  legal  tender  of  the  money  to  the  creditor. 
Such  acts  and  conduct  were  sufficient  to  induce  a  court  of  equity 
to  relieve  against  the  forfeiture  and  to  compel  the  creditor  to  accept 
in  full  satisfaction  of  his  demand  the  amount  due  and  payable 
on  the  day  when  the  deposit  was  made,  which  the  plaintiffs  then 
were  and  ever  since  have  been  ready,  willing,  and  able  to  pay. 
Id. — Equitable  Relief  against  Forfeiture. — Equity  will  refuse  to 
enforce  a  forfeiture  at  the  instance  of  one  who  has  obtained  the 
strictly  legal  right  to  it  by  fraud,  deceit,  or  any  other  form  of 
oppressive  practice;  and, upon  the  other  hand, will  relieve  the  inno- 
cent where  such  a  forfeiture  so  secured  is  sought  to  be  enforced. 

APPEAL  from  a  judgment  of  the  Superior  C!ourt  of  Marin 
County.    Thomas  J.'Lennon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  C.  Kierulflf,  E.  C.  Chapman,  and  R.  M.  F.  Soto,  for 
Appellants. 

H.  V.  Morehouse,  and  J.  E.  Alexander,  for  Respondents. 

IIENSHAW,  J. — Plaintiffs  had  executed  to  trustees  a  deed 
of  trust  in  the  usual  form  as  security  for  moneys  advanced 
by  defendant  William  B.  Bradbury.  The  trustees,  having 
declared  a  default  and  forfeiture  under  the  temis  of  the  trust, 
were  proceeding  to  sell  the  lands,  when  plaintiffs  instituted 
this  action  to  restrain  them,  and  to  compel  the  defendant 
Bradbury  to  accept  in  extinguishment  of  their  debt  to  hini 
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the  moneys  due  and  evidenced  by  certificates  of  deposit  issued 
by  a  bank  in  San  Rafael,  Marin  County,  in  which  county  the 
land  is  situated.  The  history  of  the  transactions  and  dealings 
of  the  parties  may  best  be  told  in  the  language  of  the  findings, 
which  findings  derive  ample  support  from  the  evidence.  It 
is  first  found  that  plaintiffs  were  the  owners  of  the  property, 
and  that  they  had  executed  their  promissory  note  and  the 
trust-deed ;  that  they  paid  the  interest  on  the  promissory  note 
regularly  according  to  its  terms;  that  the  principal  sum  of 
it  and  the  last  installment  of  interest  became  due  and  payable 
on  the  twenty-second  day  of  October,  1904,  and  if  not  paid 
on  that  date  the  trustees  had  full  power  to  advertise  and 
sell  the  land  upon  the  demand  of  William  B.  Bradbury,  for 
the  payment  of  the  promissory  note  and  the  interest,  costs, 
and  expenses  of  sale,  and  two  hundred  dollars  attorney's  fee, 
as  provided  in  the  trust-deed. 

The  findings  then  proceed  as  follows:  ''That  on  or  about 
the  19th  day  of  October,  1903,  at  Corte  Madera,  in  said 
Marin  County,  the  plaintiff  met  the  said  William  B.  Bradbury 
and  requested  him  to  permit  the  said  trust-deed  to  be  con- 
tinued at  a  less  rate  of  interest,  but  the  said  William  B. 
Bradbury  would  not  consent  so  to  do,  and  thereupon  the  said 
plaintiff  J.  S.  McCue  informed  the  said  William  B.  Bradbury 
that  he  was  ready,  able  and  willing  to  pay  him  said  principal 
and  interest  and  would  pay  the  same  to  him  on  the  22d 
day  of  October,  1904,  at  the  Marin  County  Bank  at  San 
Eafael,  in  said  Marin  County,  upon  a  cancellation  of  said 
trust-deed.  "That  said  Bradbury  did  not  then  an<}  there,  or 
at  any  other  time,  or  at  all,  make  or  express  any  objections 
to  going  to  San  Rafael  to  get  said  money,  but  in  reply 
said,  *A11  right,  but  it  is  not  due  until  the  23d.'  That  on, 
and  for  several  hours  during  said  22d  day  of  October,  1904, 
said  McCue  was  in  San  Rafael,  Marin  County,  and  was  then 
and  there  ready,  able  and  willing  to  pay  said  Bradbury  the 
fuU  amount  of  said  principal,  and  interest  then  due  and 
owing  to  said  Bradbury  upon  said  note,  but  that  said  Brad- 
bury did  not  appear  at  said  bank,  or  at  any  other  place  in 
San  Rafael,  on  said  22d  day  of  October,  1904.  That  the 
23d  day  of  October,  1904,  was  Sunday.  That  thereafter, 
to  wit,  on  the  24th  day  of  October,  1904,  the  plaintiffs  herein 
procured  from  and  caused  to  be  issued  by  the  Marin  County 
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Bank,  a  bank  of  good  repute,  two  certificates  of  deposit,  one 
in  the  sum  of  three  thousand  two  hundred  and  forty-three 
and  "/,oo  ($3,243.56)  dollars,  payable  to  William  B.  Brad- 
bury, the  defendant  herein,  or  his  order,  and  the  other  in 
the  sum  of  fifty-three  and  *Vioo  ($53.44)  dollars,  payable  to 
W.  P.  Taylor,  or  his  order.  That  said  W.  P.  Taylor  was 
and  now  is  the  tax-collector  of  said  county  of  Marin,  and 
the  amount  certified  in  said  last-mentioned  certificate  of 
deposit,  to  wit,  the  sum  of  fifty-three  and  ^Vio©  ($53.44)  dol- 
lars, was  the  amount  of  taxes  levied  and  assessed  on  the  1st 
Monday  of  March,  1904,  upon  and  against  said  trust-deed, 
all  of  which  was  then  due,  owing  and  unpaid.  That  there- 
after, to  wit,  on  the  said  24th  day  of  October,  1905,  Kittie 
G.  McCue,  one  of  the  plaintiffs  herein,  prepared  and  signed, 
with  the  knowledge,  consent  and  concurrence  of  J.  S.  McCue, 
the  other  of  said  plaintiffs,  and  caused  to  be  served  upon 
said  Bradbury  at  his  home  in  Corte  Madera,  in  said  county, 
an  offer,  in  writing,  addressed  to  said  Bradbury,  to  pay  to 
said  Bradbury  the  full  amount  then  due  to  said  William 
B.  Bradbury  upon  said  note  and  trust-deed  upon  condition 
that  said  Bradbury  make,  execute  and  deliver  to  plaintiffs  a 
reconveyance  in  due  form  of  the  land  and  premises  theretofore 
conveyed  in  trust  to  secure  the  payment  of  said  note.  That 
said  offer  of  payment  was  in  the  words  and  figures  following, 
to  wit:  *To  W.  B.  Bradbury.  You  will  please  take  notice 
that  the  full  amount  due  on  my  note  heretofore  executed  to 
you  and  secured  by  trust-deed  has  been  deposited  at  the  Marin 
County  Bank  at  San  Rafael,  California,  payable  to  your 
order.  You  will  please  call  at  the  oflBce  of  E.  B.  Martinelli 
and  deliver  to  him  a  reconveyance  in  due  form  of  the  prem- 
ises heretofore  conveyed  by  me  in  trust  to  secure  the  payment 
of  the  note  aforementioned,  and  the  money  deposited  to  your 
order  will  be  paid  over  to  you.  Respectfully  yours,  Kittie 
G.  McCue.'  That  all  this  was  done  by  the  plaintiffs  herein 
in  good  faith  and  with  the  intent  and  purpose  of  paying  the 
said  William  B.  Bradbury  in  full  the  amount  then  due  and 
owing  him,  and  that  the  said  plaintiffs  were  then  and  there 
ready,  willing  and  able  to  pay  to  said  William  B.  Bradbury 
the  full  amount  then  due  and  owing  to  him  under  said  note 
and  trust-deed.  That  said  Bradbury  received  said  written 
offer  of  payment  on  said  24th  day  of  October,  1904,  at  his 
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home  in  Corte  Madera,  at  or  about  the  hour  of  6  o'clock  p.  m. 
of  that  day.  That  said  William  B.  Bradbury  did  not  then, 
or  at  any  other  time,  or  at  all,  make  any  objections  to  the 
form,  terms,  or  conditions  of  said  offer  of  payment.  That 
said  William  B.  Bradbury  was  personaDy  acquainted  with  said 
E.  B.  Martinelli,  and  that  said  William  B.  Bradbury  was 
in  San  Rafael  on  October  25,  1904,  and  that  he  did  not  then, 
or  at  any  other  time,  or  at  all,  accept  said  offer  of  payment 
or  signify  a  willingness  to  make  a  reconveyance  to  the  plain- 
tiffs upon  payment  of  the  full  amount  due  and  owing  to 
him  of  the  property  described  in  said  trust-deed,  as  required 
and  conditioned  by  said  offer  of  payment  and  the  terms  and 
conditions  of  said  trust-deed.  That  on  the  said  24th  day  of 
October,  1904,  the  said  William  B.  Bradbury  demanded  of 
and  directed  the  said  Mary  M.  Bradbury  and  John  P.  Allen, 
as  trustees  named  in  said  trust-deed,  to  advertise  and  sell 
said  lands  and  premises,  and  thereupon  and  at  the  request 
and  direction  of  said  William  B.  Bradbury  a  notice  of  sale 
of  said  lands  and  premises  under  and  by  virtue  of  the  terms 
and  conditions  of  said  trust-deed,  was  prepared,  and  by  said 
William  B.  Bradbury,  in  person,  on  the  27th  day  of  October, 
1904,  and  not  before,  given  for  publication  to  the  *  Recorder- 
Enterprise,'  a  weekly  newspaper  of  limited  circulation  printed 
and  published  at  the  town  of  Mill  Valley,  in  Marin  County. 
That  said  *  Recorder-Enterprise'  is  published  at  a  place  away 
from  said  lands  and  has  no  general  circulation  throughout  said 
Marin  County  or  at  Corte  Madera,  where  said  lands  and  prem- 
ises are  situated.  That  thereafter,  to  wit,  on  the  29th  day  of 
October,  1904,  said  notice  of  sale  appeared  and  was  printed 
and  published  in  said  Recorder-Enterprise,  and  the  sale  of 
said  land  and  premises  was  noticed  and  specified  therein  for 
the  19th  day  of  November,  1904,  at  the  hour  of  12  m.  of  that 
day  in  front  of  the  town  hall  in  the  town  of  Mill  Valley.  That 
the  said  sale  was  thereafter  postponed  to  the  26th  day  of 
November,  1904,  at  12  m.  of  that  day.  That  said  William 
B.  Bradbury  had  ample  and.  sufBcient  time  after  receiving 
said  offer  of  payment,  and  before  he  personally  gave  said 
notice  of  sale  to  said  newspaper  for  publication,  to  withdraw 
his  demand  upon  said  trustees  to  sell  said  lands  and  premises, 
without  cost  or  expense  to  himself  or  plaintiffs.  That  in 
attempting  to  make  said  sale,  as  aforesaid,  the  said  William 
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B.  Bradbury  was  not  acting  in  good  faith,  but  sought  to  take 
advantage  of  said  plaintiffs  and  to  put  them  to  large  and 
unnecessary  costs  and  expenses.  That  the  said  lands  and 
premises  are  of  a  value  far  in  excess  of  the  amount  due  and 
owing  on  said  note  by  the  said  plaintiffs,  all  of  which  the 
said  William  B.  Bradbury  then  and  there  well  knew,  and 
the  said  lands  and  premises  were  ample  security  for  the 
payment  of  said  note  and  interest,  and  upon  a  sale  thereof, 
properly  made  and  advertised,  would  bring  a  sum  of  money 
far  in  excess  of  the  amount  of  said  indebtedness  and  the 
costs  and  expenses  and  attorneys*  fees  attending  the  sale 
thereof,  all  of  which  said  William  B.  Bradbury  well  knew. 
That  the  sale  of  said  lands  and  premises  would  cast  a  cloud 
upon  the  title  of  said  plaintiffs  to  said  lands  and  cause  plain- 
tiffs unnecessary  expense  and  litigation,  and  prevent  said 
plaintiffs  from  the  sale  thereof  or  using  the  same  as  security 
to  negotiate  a  loan  or  loans  upon,  all  of  which  said  defendant 
William  B.  Bradbury  well  knew,  and  their  value  thereof  con- 
sists in  the  plaintiffs  being  able  to  sell  them  in  lots  and  would 
be  greatly  depreciated  by  any  sale  thereof  under  said  notice 
of  sale.  That  plaintiffs  have  no  plain  or  speedy  or  adequate 
remedy  at  law,  and  that  the  injury  which  they  would  sustain 
by  such  sale  cannot  be  adequately  compensated  in  damages, 
and  that  the  sale  thereof  is  wholly  unwarranted  and  unneces- 
sary, all  of  which  defendant  William  B.  Bradbury  well  knew; 
and  he,  the  said  Bradbury,  knew  that  by  complying  with  said 
written  notice  served  upon  him,  and  giving  the  release  of 
said  trust-deed,  he  would  be  paid  in  full,  but,  with  the  fraud- 
ulent intent  and  purpose  of  annoying  and  putting  said  plain- 
tiffs to  expense  and  putting  said  property  in  condition  to 
prevent  its  being  used  as  security  for  the  loan  of  money,  he 
caused  said  trufctees  to  advertise  said  land  and  premises  for 
sale." 

jVppellants'  principal  contention  upon  appeal  is  that  the 
acts  of  the  McCues  looking  to  the  payment  of  the  obligation 
to  Bradbury  were  entirely  insufficient  as  a  legal  tender  of 
payment,  and  that  this  being  so,  and  plaintiffs  being  in  default 
under  the  terms  of  the  trust,  Bradbury's  trustees  were  justified 
in  proceeding  with  the  sale  of  the  property  to  extinguish  the 
McCues*  obligation.  But  in  this  appellants  mistake  the  gist 
of  the  action.    The  action  is  not  based  upon  the  assumption 
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that  the  tender  actually  made  was  a  full  and  complete  legal 
tender,  but  upon  the  contention  that  the  acts  of  the  defendant 
William  B.  Bradbury,  in  assenting  to  the  proposed  mode  of 
payment,  in  failing  to  make  objection  in  any  form  to  the 
tender  as  made,  and  in  doing  all  this  in  bad  faith,  to  lull  the 
plaintiffs  into  a  fancied  security,  with  the  end  in  view  of 
declaring  a  forfeiture  and  forcing  a  sale  of  their  property — 
that  these  acts  and  this  conduct  are  sufi&cient  to  induce  a 
court  of  equity  to  relieve  against  the  forfeiture,  and  to  compel 
defendant  Bradbury  to  accept,  in  full  satisfaction  of  his 
demand,  the  amount  due  and  payable  upon  the  twenty- 
fourth  day  of  October,  which  amount  the  plaintiffs  then 
and  ever  since  have  stood  ready,  willing,  and  able  to  pay. 
It  is  based  upon  the  equitable  principle,  often  invoked  and 
as  often  upheld,  that  equity  will  refuse  to  enforce  a  forfeiture 
at  the  instance  of  one  who  has  obtained  the  strictly  legal 
right  to  it  by  fraud,  deceit,  or  any  other  form  of  oppressive 
practice;  and,  upon  the  other  hand,  will  relieve  the  innocent 
when  such  a  forfeiture  so  secured  is  sought  to  be  enforced.  (2>e 
Groot  V.  McCotter,  19  N.  J.  Bq.  531;  Adams  v.  Rutherford, 
13  Or.  78,  [8  Pac.  896] ;  Broderick  v.  Smith,  26  Barb.  539; 
Nayes  v.  Clark,  7  Paige  179,  [32  Am.  Dec.  620] ;  Moore  v.  Sar- 
gent, 112  Ind.  484,  [14  N.  E.  466] ;  WUcox  v.  Allen,  36  Mich. 
160;  Bennett  v.  Stevenson,  53  N.  Y.  508.)  All  of  this  is  in  con- 
sonance with  the  language  and  spirit  of  section  1511  of  our 
Civil  Code,  which  declares  that  want  of  performance  of  an 
obligation,  or  any  delay  therein,  is  excused,  when  such  per- 
formance is  prevented  or  delayed  by  the  act  of  the  creditor. 
The  findings  of  the  court  go  both  to  the  good  faith,  the  will- 
ingness, and  the  ability  of  the  plaintiffs  to  pay,  and  equally 
to  the  bad  faith  of  the  defendant  William  B.  Bradbury  in 
seeking  to  avoid  the  payment  The  judgment  which  the  court 
rendered  restores  to  Bradbury  everything  of  value  with  which 
he  parted,  and  that  with  interest,  and,  upon  the  other  hand, 
saves  to  the  plaintiffs  the  property  which  is  legally  and  justly 
theirs. 

The  judgment  apx>ealed  from  is  therefore  af&rmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 
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[Crim.  No.  1308.    In  Bank— March  31,  1906.] 
Ex  Parte  PRANK  H.  BALLARD,  on  Habeas  Corpus. 

Gbiminal  Law — Appeal  from  Judgment  and  Order  Denying  New 
Trial  —  Beversal  of  Judgment  —  Discharge  op  Dependant  — 
Habeas  Corpus. — ^Where  a  defendant  in  a  criminal  case  has  ap- 
pealed from  a  judgment  of  conviction  and  also  from  an  order 
denying  his  motion  for  a  new  trial,  and  the  appellate  court  has 
reversed  the  judgment  without  ordering  a  new  trial,  he  is  not 
entitled  to  be  discharged  on  habeas  corpus ,  under  section  1262  of  the 
Penal  Code,  without  a  showing  as  to  the  disposition  made  hy  the 
appellate  court  of  the  appeal  from  the  order  refusing  a  new  trial. 

Id. — ^Appellate  Court  only  Can  Order  Discharge.— Under  section  1262 
of  the  Penal  Code,  providing  that  "if  a  judgment  against  the 
defendant  is  reversed  without  ordering  a  new  trial,  the  appellate 
court  must,  if  he  is  in  custody,  direct  him  to  be  discharged  there- 
from, ' '  only  that  appellate  court  to  which  his  case  has  been  appealed 
has  jurisdiction  to  order  his  discharge. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Sheriff  of  the  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 
H.  H.  McCloskey,  for  Petitioner. 

L.  F.  Byington,  District  Attorney,  and  I.  Harris,  Assistant 
District  Attorney,  for  Respondent. 

McFARLAND,  J.— This  is  a  petition  by  H.  H.  McCloskey, 
on  behalf  of  Frank  Ballard,  for  the  latter 's  discharge  on 
habeas  corpus  from  the  custody  of  the  sheriff  of  the  city  and 
county  of  San  Francisco.  His  claim  to  be  discharged  is  based 
on  the  provision  of  section  1262  of  the  Penal  Code,  which 
is  as  follows:  **If  a  judgment  against  the  defendant  is 
reversed  without  ordering  a  new  trial,  the  appellate  court  must 
if  he  is  in  custody  direct  him  to  be  discharged  therefrom." 
In  the  petition  for  the  writ  in  the  cause  at  bar  the  statement 
of  the  facts  relied  on  for  a  discharge  are  very  meager,  and 
are,  in  substance,  as  follows :  That  Ballard  was  lawfully  com- 
mitted by  a  magistrate ;  that  afterwards  an  information  based 
on  the  commitment  was  filed  against  him  by  the  district  attor- 
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ney;  that  he  was  tried  upon  said  information  in  the  superior 
court  of  said  city  and  county,  and  was  on  March  29,  1904, 
found  guilty;  that  he  made  a  motion  for  a  new  trial  which 
was  denied;  that  on  June  9,  1904,  he  was  sentenced  to  ten 
years*  imprisonment  in  the  state  prison;  that  on  June  10, 
1904,  he  appealed  from  the  judgment  and  from  the  order 
denying  a  new  trial;  that  the  appellate  court  on  June  27, 
1905, 1  Cal.  App.  222  [81  Pac.  1040],  reversed  the  judgment; 
that  the  remittitur  was  filed  in  the  superior  court,  and  that 
a  copy  of  the  remittitur  is  attached  to  the  petition  and  made 
a  part  thereof;  that  after  the  remittitur  was  filed  he  made 
a  motion  in  the  superior  court  to  be  discharged,  and  introduced 
said  remittitur  in  evidence,  and  that  the  superior  court  denied 
the  motion.  This  remittitur  shows  that  in  the  district  court 
of  appeals  of  the  first  district,  in  the  case  entitled  ^^The  People, 
etc.,  Respondent,  v.  Frank  Ballard,  Appellant,"  the  judgment 
was  on  the  twenty-seventh  day  of  June,  1905,  reversed  without 
ordering  a  new  trial,  and  it  does  not  appear  that  the  court 
ordered  the  discharge  of  the  defendant.  It  is  averred  in  the 
petition  "that  by  virtue  of  the  filing  of  said  remittitur  as 
aforesaid  said  Ballard  has  become  entitled  to  his  discharge.** 
We  do  not  think,  however,  that  a  case  has  been  presented  for 
a  discharge  on  habeas  corpus. 

1.  It  has  been  determined  that  when  there  is  an  appeal  from 
a  judgment,  and  also  from  an  order  denying  a  motion  for 
a  new  trial,  the  judgment  reversing  the  order  is  in  effect  the 
ordering  of  a  new  trial,  and  in  such  case  section  1262  is 
complied  with.  {People  v.  Hardisson,  61  Cal.  378;  People  v. 
Lee  Look,  143  Cal.  220,  [76  Pac.  1028].)  Now,  in  the  case 
at  bar,  it  aflSrmatively  appears  from  the  petition  that  an 
appeal  was  taken  from  an  order  denying  the  motion  for  a 
new  trial,  and  there  is  no  shewing  as  to  what  disposition  has 
been  made  of  that  appeal.  It  may  not  have  been  expressly 
disposed  of  by  the  appellate  court,  or  it  may  have  been  decided 
and  the  order  may  have  been  reversed,  and  Ballard  is  not 
entitled  upon  any  theory  to  be  discharged  without  a  showing 
on  that  subject. 

2.  It  is  observed  that  section  1262  does  not  provide  that  a 
reversal  of  a  judgment  without  an  order  for  a  new  trial  has, 
ipso  facto,  and  without  any  further  act  or  proceeding,  the 
legal  effect  of  discharging  the  defendant,  so  that  he  may 
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demand  his  release  by  the  trial  court,  or  by  any  other  conrt 
into  which  he  can  bring  the  case  by  habecu  corpus  or  other 
proceeding.  The  provision  is,  that  when  the  appellate  court 
reverses  a  judgment  without  ordering  a  new  trial,  the  '^  appel- 
late court''  must  direct  the  discharge  of  the  defendant,  and 
that  court  only  is  given  jurisdiction  to  discharge  under  that 
section.  There  are  cases  where  there  are  such  inherent  defects 
in  the  prosecution,  and  such  impossibility  of  a  legal  conviction 
of  the  defendant,  that  he  ought  not  to  be  put  upon  another 
trial,  and  the  purpose  of  section  1262  is  to  give  to  the  appellate 
court  the  power,  and  impose  upon  it  the  duty,  of  directing 
discharges  in  such  cases.  When  an  appellate  court  reverses 
a  judgment  without  an  order  directing  a  new  trial,  and  still 
does  not  make  an  order  directing  the  appellant's  release,  such 
action  is  evidently  the  result  of  inadvertence  and  of  a  tempo- 
rary forgetfulness  of  section  1262,  or  the  fault  of  the  clerk. 
For  surely  in  such  a  case,  if  the  court  had  in  mind  said  section, 
it  would,  if  it  desired  to  discharge  a  defendant,  have  so 
directed,  and  if  it  had  thought  that  there  should  be  a  new 
trial  it  would  have  so  ordered  in  the  judgment  of  reversal. 
And  if  it  reversed  the  judgment  without  ordering  a  new 
trial,  and  did  not  direct  a  discharge,  the  remedy  of  appellant 
would  be  in  the  appellate  court  itself  by  a  motion  or  applica- 
tion for  an  order  directing  a  discharge.  When  the  attention 
of  the  court  is  thus  called  to  its  action,  it  will  either  make 
the  order  directing  the  discharge  of  the  appellant,  if  such 
order  should  in  its  judgment  be  made,  or  it  will  make  an 
order  aflSrming  or  reversing  the  order  denying  a  new  trial. 
The  section  does  not  provide  for  the  discharge  of  the  appellant 
by  any  court  other  than  the  appellate  court  to  which  his  case 
has  been  appealed. 

The  said  Ballard  is  remanded  to  the  custody  of  the  sheriff, 
and  this  writ  is  discharged. 

Beatty,  C.  J.,  Shaw,  J.,  Angellotti,  J.,  Henshaw,  J.,  Lorigan, 
J.,  and  Sloss,  J.,  concurred. 
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[L.  A.  No.  1400.    In  Bank.— April  2,  1906.] 

A.  E.  STERLING,  as  Trustee,  AppeUant,  v.  A.  GREGORY, 

R^pondent. 

Brbagh  of  Contract  to  Buy  Oranges  in  One  Grove— Defense— Pur- 
chase OF  Oranges  in  Three  Qroves — ^Besgission  of  Contract — > 
Support  of  Finpings  and  Judgment. — ^In  an  action  for  alleged- 
breach  of  contract  to  buj  oranges  in  one  grove,  where  the  defensa- 
was  that  nnder  the  contract  all  of  the  oranges  in  three  groves  were- 
purchased  at   different   prices,   and   that   plaintiff,   bj  selling  the- 
oranges  in  two  of  the  groves  to  other  persons,  broke  the  contract, 
on  his  part,  and  that  defendant  promptly  rescinded  the  contract  for 
partial  failure  of  consideration,  findings  of  the  issues  in  favor  ot 
the  defendant,  if  supported  by  sufficient  evidence,  will  be  sustained 
upon  appeal,  notwithstanding  conflicting  evidence  to  the  contrary, 
and  are  sufficient  to  support  a  judgment  for  the  defendant. 

Id. — ^Entire  and  Severable  Contracts — Construction — Intention  of 
Parties. — ^Where  several  things  are  required  to  be  done  at  different 
times,  if  the  money  consideration  to  be  paid  for  them  is  apportioned 
to  each  of  the  items  to  be  performed,  the  stipulations  are  ordinarily 
regarded  as  several  and  independent;  but  the  question  whether  a 
contract  is  entire  or  severable  is  one  of  construction  to  be  determined 
by  the  court,  according  to  the  intention  of  the  parties,  upon  eonsid^ 
eration  of  all  the  circumstances  surrounding  the  making  of  the 
contract. 

Id.— Entire  Contract — Agreement — Pleading  and  Finding. — An  aver- 
ment in  the  answer  and  a  finding  that  the  two  undertakings  of  the 
plaintiff  as  to  the  different  groves  of  oranges  were  made  by  the 
agreement  of  the  parties  parts  of  one  contract,  and  that  the  agree- 
ment to  buy  the  oranges  from  one  grove  was  in  consideration  of 
the  handling  of  the  oranges  from  the  other  groves,  was  in  effect  an 
averment  and  finding  that  the  contract  was  entire  and  not  severable. 

Id. — ^Bescission  of  Entire  Contract — Partial  Failure  of  Considera- 
tion.— ^Where  a  contract  is  entire  there  is  a  right  of  rescission 
thereof  for  a  partial  failure  of  consideration,  under  section  1689  of 
the  Civil  Code. 

Id. — Costs — ^Action  by  Trustee — Good  Faith — Charge  upon  Trust 
Fund. — ^Where  the  action  was  brought  by  the  plaintiff  as  the  trustee 
of  an  express  trust,  and  there  was  no  charge  of  mismanagement  or 
bad  faith  on  his  part,  costs  recovered  against  him  should  be  charge- 
able only  against  the  trust  property  described  in  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Benjamin  P.  Bledsoe,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Otis,  Gregg  &  Surr,  for  Appellant. 
Frank  &  Preseott,  and  Prescott  &  Morris,  for  Respondent. 

SLOSS,  J. — Action  for  damages  for  breach  of  contract. 
The  plaintiff  was  the  owner  of  certain  orange  groves  in  San 
Bernardino  County,  known  as  the  ''Upper  Orchard,"  and 
alleges  an  agreement  with  defendant,  by  the  terms  of  which 
the  latter  agreed  to  buy  all  the  oranges  grown  on  this  orchard 
at  the  price  of  one  and  one  quarter  cents  per  pound.  After 
the  contract  was  partly  executed,  the  defendant  refused  to 
accept  or  pay  for  any  more  fruit,  and  the  plaintiff,  after  selling 
the  remaining  fruit  for  less  than  the  contract  price,  brings 
this  action  to  recover  the  difference.  The  answer  denies  that 
the  contract  was  merely  for  the  purchase  and  sale  of  the 
oranges  grown  on  the  groves  described  in  the  complaint,  and 
alleges  that  the  agreement  between  the  parties  was  that  defend- 
ant should  handle,  pack,  ship,  and  sell  for  the  account  of 
plaintiff  all  the  oranges  grown  on  two  other  orchards  belon^ng 
to  plaintiff,  and  known  as  the  ** Triangle"  and  "Klondike" 
groves;  that  as  part  of  the  same  contract,  and  in  considera- 
tion of  having  the  handling  of  the  crops  from  said  groves, 
the  defendant  agreed  to  buy  all  the  oranges  on  the  ''Upper 
Orchard"  at  one  and  one  quarter  cents  per  pK)und.  The 
answer  then  goes  on  to  allege  that  before  the  deliveries  from 
the  "Upper  Orchard"  were  complete,  the  plaintiff  broke  his 
contract  as  to  the  "Triangle"  and  "Klondike"  groves  by 
selling  the  fruit  grown  on  those  groves  to  other  parties;  that 
thereby  there  was  a  partial  failure  of  consideration  as  to 
the  defendant,  and  he  promptly  rescinded  the  contract  and 
restored  to  plaintiff  everything  of  value  which  he  had  received 
from  him.  The  findings  on  these  issues  were  in  favor  of 
defendant,  and  he  had  judgment  for  his  costs.  Plaintiff 
appealed  from  the  judgment  within  sixty  days,  and  brings 
up  the  evidence  by  means  of  a  bill  of  exceptions. 

The  appellant  contends  that  the  findings  as  to  the  contract 
between  the  parties  are  unsustained  by  the  evidence.  But 
this  contention  cannot  prevail.  While  the  plaintiff  testified 
that  he  made  no  agreement  regarding  the  fruit  on  the  **Tri- 
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angle"  and  "Klondike"  groves  other  than  that  he  would  give 
the  handling  of  it  to  the  defendant  in  case  he  should  decide 
to  ship  it,  two  witnesses,  in  addition  to  the  defendant  himself, 
testified  to  an  unconditional  agreement  that  the  defendant 
was  to  have  the  handling  of  the  fruit  from  these  groves  at 
fifty  cents  per  box,  and  was  to  buy  the  fruit  from  the  **  Upper 
Orchard"  at  one  and  one  quarter  cents  per  pound.  And  the 
further  finding  that  the  purchase  and  sale  of  the  oranges 
from  the  "Upper  Orchard"  was  a  part  of  the  contract  for 
the  handling  of  the  fruit  from  the  other  groves,  and  was 
made  in  consideration  of  defendant's  having  the  handling 
of  such  fruit,  also  finds  sufficient  support  in  the  record.  There 
is  testimony  to  the  effect  that  the  agreed  price  of  fifty  cents 
per  box  for  handling  would  have  allowed  the  defendant  a 
profit  of  twenty-five  cents  per  box.  And  the  defendant,  in 
stating  the  conversation  between  himself  and  the  plaintiff 
regarding  the  transaction,  gave  this  version:  "I  told  him 
.  .  .  that  a  cent  and  a  quarter  was  full  market  value  at  that 
time ;  but  inasmuch  as  I  would  have  the  privilege  of  shipping 
the  two  other  orchards  below  the  railroad,  the  Klondike  and 
the  Triangle,  that  would  realize  me  some  profit  that  we  would 
be  sure  of,  as  we  were  not  taking  the  chances  of  the  market 
on  these  two  orchards,  and  that  I  thought  I  could  handle 
the  other  orchards,  paying  him  the  cent  and  a  quarter  with 
this  understanding,  .  .  .  Mr.  Sterling  accepted  my  proposi- 
tion." This  testimony,  if  believed  by  the  trial  court,  as 
it  evidently  was,  fully  justified  the  finding. 

The  appellant's  main  contention  is  that  the  contract,  assum- 
ing it  to  have  been  made  as  found  by  the  court,  was  not 
an  entire  contract;  that  the  stipulation  for  the  sale  of  fruit 
from  the  "Upper  Orchard"  and  the  one  regarding  the  hand- 
ling of  other  fruit  were  distinct  and  severable,  and  that 
therefore  a  breach  of  one  furnished  no  ground  for  rescinding 
the  other.  It  may  readily  be  conceded  that  if  the  evidence 
went  no  further  than  to  show  that  at  one  and  the  same  time 
the  parties  agreed  that  the  plaintiff  should  sell  to  the  defend- 
ant, at  a  given  price,  the  oranges  from  one  grove,  and  that 
he  should  deliver  to  the  defendant  for  handling  the  oranges 
from  other  groves,  for  a  compensation  of  fifty  cents  per  box, 
the  agreement  for  sale  and  the  agreement  for  handling  would 
form  separate  and  independent  undertakings,  and  a  breach 
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of  one  would  not  authorize  a  rescission  of  the  other.    The 
several  things  required  to  be  done  by  plaintiflF  were  to  be 
done  at  different  times,  and  the  money  consideration  to  be 
paid  for  them  was  not  entire,  but  was  apportioned  to  each  of 
the  items  to  be  performed.    There  is  ample  authority  for  the 
proposition  that  in  such  case  the  stipulations  are  ordinarily 
regarded  as  severable  and  independent.    As  examples  of  cases 
declaring  contracts  to  be  severable  under  such  circumstances  as 
those  supposed,  may  be  cited:  N orris  v.  Harris,  15  Cal.  250; 
More  V.  Bonnet,  40  Cal.  251,  [6  Am.  Rep.  621]  ;    Herzog  v. 
Purdy,  119  Cal.  102,  [51  Pac.  27] ;   Potsdamer  v.  Kruse,  57 
Minn.  193,  [58  N.  W.  983] ;   Keeler  v.  Clifford,  165  111.  544, 
[46  N.  E.  248]  ;  Holmes  v.  Oregg,  66  N.  H.  621,  [28  Atl.  17]. 
But  it  must  be  remembered  that  the  question  whether  a  con- 
tract is  entire  or  whether  its  various  stipulations  are  to  be 
regarded  as  severable  is  a  question  of  construction.    The  court 
seeks  to  determine  the  intent  of  the  parties  from  a  considera- 
tion of  all  the  circumstances  surrounding  the  making  of  the 
contract.    The  rule  is  well  stated  in  Wooten  v.  Walters,  110 
N.  C.  251,    [14  S.  E.  734,  736],  as  follows:    ''A  contract 
is  entire,  and  not  severable,  when  by  its  terms,  nature,  and 
purpose  it  contemplates  and  intends  that  each  and  all  of  its 
parts,  material  provisions  and  the  consideration,  are  common 
each  to  the  other  and  interdependent.  ...  On  the  other  hand, 
a  severable  contract  is  one  in  its  nature  and  purpose  suscept- 
ible of  division  and  apportionment,  having  two  or  more  parts, 
in  respect  to  matters  and  things  contemplated  and  embraced 
by  it,  not  necessarily  dependent  upon  each  other,  nor  is  it 
intended  by  the  parties  that  they  shall  be.   .   .   .   It  is  some- 
times diflScult  to  determine  whether  the  contract  is  entire  or 
severable  in  such  cases,  and  there  is  great  diversity  of  decisions 
on  the  subject,  but  on  the  whole,  the  weight  of  opinion,  and 
the  more  reasonable  rule  would  seem  to  be  that  where  there 
is  a  purchase  of  different  articles  at  different  prices  at  the 
same  time,  the  contract  would  be  severable  as  to  each  article, 
unless  the  taking  of  the  whole  was  rendered  essential  either 
by  the  nature  of  the  subject-matter  or  hy  the  act  of  the  parties. 
This  rule  makes  the  interpretation  of  the  contract  depend 
on  the  intention  of  the  parties  as  manifested  by  their  acts 
and  the  circumstances  of  each  particular  case.*'    And  the 
cases  relied  on  by  appellant  in  which  this  court  has  declared 
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certain  contracts  to  be  severable  all  recognize  that  the  inten- 
tion of  the  parties  governs,  and  that  stipulations  apparently 
distinct  and  separate  may,  by  the  agreement  of  the  parties, 
be  made  to  be  mutually  dependent  and  to  form  parts  of  an 
entire  contract  Thus,  in  Norris  v.  Harris,  15  Cal.  227,  Field, 
C.  J.,  said:  "But  a  contract,  made  at  the  same  time,  of 
different  articles,  at  different  prices,  is  not  an  entire  contract, 
unless  the  taking  of  the  whole  is  essential  from  the  character 
of  the  property,  or  is  made  so  by  the  agreement  of  the  parties, 
etc/'  More  v.  Bonnet,  40  Cal.  251,  [6  Am.  Rep.  621],  declares 
that  where  the  price  is,  by  the  contract,  apportioned  to  each 
item  to  be  performed,  "the  contract  will  generally  be  held  to 
be  severable.*'  And  in  Herzog  v.  Purdy,  119  Cal.  99,  [51 
Pac  27],  the  court,  in  speaking  of  a  similar  contract,  said: 
"Such  a  contract  of  sale  the  law  regards  in  general  as  sever- 
able, and  we  discover  no  evidence  here  to  take  the  case  out 
of  the  rule,  nothing  to  show  that  the  sale  of  one  item  was 
contingent  upon  the  sale  of  the  others,  or  that  the  contract 
was  for  other  reasons  an  entirety/'  (In  all  the  foregoing 
quotations  the  italics  are  ours.) 

The  case  at  bar  differs  in  its  facts  from  all  those  cited,  in 
that  the  answer  alleged,  and  the  court  found,  that  the  two 
undertakings  of  the  plaintiff  as  to  the  different  groves  were 
in  fact,  by  the  agreement  of  the  parties,  made  parts  of  one 
contract,  and  the  agreement  to  buy  the  oranges  from  one 
grove  was  in  consideration  of  defendant's  having  the  handling 
of  the  oranges  from  the  other  groves.  This  was  in  effect  an 
allegation  and  finding  that  the  contract  was  entire  and  not 
severable.  Such  finding  being,  as  we  have  seen,  sustained 
by  the  evidence,  it  follows  that  on  the  refusal  by  the  plaintiff 
to  fully  perform  his  part  of  the  contract  there  was  a  partial 
failure  of  consideration,  which  under  section  1689  of  the  Civil 
Code,  gave  the  defendant  the  right  to  rescind.  (Richter  v. 
Union  Land  and  Stock  Co.,  129  Cal.  367,  [62  Pac.  89].) 

By  the  judgment,  the  defendant  recovered  costs  against  the 
plaintiff.  Since,  under  the  admitted  allegations  of  the  com- 
plaint, the  plaintiff  sued  as  trustee  of  an  express  trust,  and 
there  was  no  charge  of  mismanagement  or  bad  faith  on  his  part, 
the  costs  should,  under  the  provisions  of  section  1031  of  the 
Code  of  Civil  Procedure,  have  been  "made  chargeable  only 
upon  the  estate,  fund,  or  party  represented." 
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The  judgment  will  therefore  be  modified  by  inserting  therein 
a  provision  that  the  costs  recovered  by  the  defendant  shall  be 
chargeable  only  against  the  trust  property  described  in  the 
complaint,  and,  as  so  modified,  the  judgment  is  affirmed. 

Beatty,  C.  J.,  Shaw,  J.,  Angellotti,  J.,  McFarland,  J., 
Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  3589.    Department  One.— April  3,  1906.] 

NAT  T.  MESSER,  Jr.,  Respondent,  v.  HIBERNIA  SAV- 
INGS  AND  LOAN  SOCIETY,  Appellant. 

• 

Specific  Performance — Contract  fob  Exchange  of  Land — Amended 
Complaint  —  Reformation  and  Enforcement  —  Compensation- 
Cause  OF  Action  not  Changed. — Where  the  original  eomplaint 
sought  specific  performance  of  a  contract  for  the  exchange  of  land, 
an  amended  complaint  seeking  to  reform  the  contract,  and  praying 
specific  performance  of  the  reformed  contract,  or  compensation  by 
way  of  damages,  should  specific  performance  be  impossible,  did 
not  incorporate  a  new  or  different  cause  of  action. 

Id. — ^Different  Kinds  op  Relief. — The  seeking  of  different  kinds  of 
relief  does  not  establish  different  causes  of  action.  A  contract  may 
be  reformed  and  specifically  enforced  as  reformed  in  the  same 
action;  and  a  demand  for  alternative  monetary  relief  is  not  subject 
to  the  objection  that  the  complaint  states  two  causes  of  action. 

Id. — Title  to  Strip  Conveyed — Adverse  Possession — Boundaries  of 
Deed — Tacking  not  Permitted. — Where  the  plaintiff  established 
a  clear  record  title  to  the  strip  of  land  conveyed  to  the  defendant, 
which  was  not  included  in  the  record  title  of  defendant,  defendant 
cannot  tack  its  own  possession  thereof  to  that  of  any  previous 
holder  where  the  land  is  not  included  in  the  boundaries  of  the 
deed  from  such  holder,  in  order  to  prove  title  thereto  by  adverse 
possession. 

Id. — Monetary  Compensation — Market  Value  of  Strip — Admission 
of  Pleadings— Bad  Faith. — Where  the  pleadings  admitted  the 
market  value  of  the  strip  agreed  to  be  conveyed  by  defendant, 
which  had  in  bad  faith  conveyed  it  away,  and  without  restoring 
the  property  conveyed,  refused  to  convey  as  agreed,  or  to  pay  Miy 
compensation  for  the  title  received,  such  market  value  was  properly 
allowed  as  the  measure  of  damages,  under  section  3306  of  the 
Civil  Code. 
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Id. — Jurisdiction  op  Equity. — Where,  through  no  fault  of  the  plaintiff 
in  equity,  specific  performance  cannot  be  decreed,  the  court  having 
obtained  jurisdiction  of  the  subject-matter  properlj  within  its 
cognizance,  will  grant,  as  an  alternative,  monetary  relief,  which 
in  an  action  strictly  at  law  would  be  by  way  of  damages. 

Id. — Overlapping  Improvements — Exchange  of  Strips — Mistake  in 
Contract  —  Proof  —  Construction. — ^Where  the  improvements  on 
defendant's  lot  overiapped  pari;  of  the  lot  of  plaintiff's  assignor, 
which  conveyed  a  strip  to  defendant  in  consideration  of  defendant's 
agreement  to  convey  a  strip  of  the  same  area  to  plaintiff's  assignor 
to  complete  title  to  its  frontage  of  forty  feet,  but  the  original 
contract  called  for  a  conveyance  to  plaintiff's  assignor  of  the 
whole  forty  feet,  which  was  reformed  for  mistake  therein,  and 
defendant  claimed  that  the  mistake  was  not  sufficiently  proved, 
equity,  independent  of  the  question  of  mistake,  will  not  permit 
defendant  wholly  to  omit  performance,  because  it  has  promised 
to  perform  more  than  it  can  or  more  than  is  necessary,  and  the 
court  will  interpret  the  contract  so  as  to  be  just,  reasonable,  and 
effective,  and  to  express  the  true  intent  of  the  parties,  and  will 
disregard  the  erroneous  parts  of  the  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tobin  &  Tobin,  and  F.  S.  Brittain,  for  Appellant 

Dibble  &  Dibble,  for  Respondent. 

HENSHAW,  J.— Plaintiff,  as  assignee  of  the  Pacific  Im- 
provement Company,  brought  his  action  for  the  specific 
enforcement  of  a  contract  for  the  exchange  of  land,  made 
by  the  Pacific  Improvement  Company  with  the  defendant. 
Such  was  his  original  complaint.  Upon  demurrer  he  amended 
by  pleading  mutual  mistake  in  the  original  contract,  sought  a 
reformation  of  it,  and  prayed  specific  performance  of  the 
reformed  contract,  or  compensation  by  way  of  damages  should 
specific  performance  be  impossible. 

It  was  made  to  appear  that  the  Hibernia  Bank  held  a 
mortgage  on  a  lot  owned  by  one  Philip  Freund,  having  a 
frontage  of  twenty-five  feet  on  Market  Street  in  Mission 
Block  No.  14,  which  lot  was  described  as  commencing  two 
hundred  and  twenty-five  feet  from  the  corner  of  Market  and 
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Brady  streets;  thence  running  through  to  Stevenson  Street 
one  hundred  and  twenty-four  feet  between  parallel  lines.  The 
bank  foreclosed  its  mortgage  upon  this  property,  it  was  sold 
by  the  sheriff,  and  the  bank  became  the  purchaser.  Savings 
banks  being  forbidden  by  law  to  hold  property  thus  acquired 
beyond  a  certain  time  (Civ.  Code,  sec.  574),  the  bank  sought 
and  found  a  purchaser  in  the  person  of  one  Simon  Clayburg, 
and  an  agreement  of  purchase  and  sale  was  entered  into 
between  him  and  the  bank.  In  examining  the  title  to  the 
lot,  the  attorneys  for  Clayburg  caused  a  survey  to  be  made, 
and  discovered  that  the  building,  supposed  to  be  on  the  lot, 
in  fact  extended  over  on  the  side  toward  Brady  Street  a 
distance  of  seven  and  one-half  feet  on  land  belonging  to  the 
Pacific  Improvement  Company.  Clayburg  therefore  refused 
to  proceed  with  the  purchase.  Thereupon  a  surveyor,  Samuel 
L.  Waller,  took  steps  to  straighten  out  the  difficulty.  He 
was  agent  of  the  bank  to  the  extent  that  in  his  negotiations 
with  the  Pacific  Improvement  Company  he  claimed  to  repre- 
sent the  bank,  the  preliminary  contract  which  was  drawn  up 
was  taken  by  him  to  the  bank's  attorney  and  bore  the  initials 
of  that  officer,  and  he  presented  his  bill  and  was  paid  by  the 
bank  for  his  services.  Waller's  surveys  convinced  him  that 
there  had  been  a  general  shifting  of  the  buildings  toward 
Brady  Street  along  the  Market-Street  front  of  the  block  at 
that  place,  resulting  in  several  encroachments  upon  as  many 
different  lots.  The  Pacific  Improvement  Company  owned 
another  piece  of  land  in  the  same  block  farther  out  Market 
Street  and  farther  away  from  Brady  Street.  This  lot  had 
a  frontage  on  Market  Street  of  thirty-three  feet.  The  com- 
pany was  in  possession,  however,  of  only  29.59  feet,  owing 
to  the  circumstance  that  the  owner  of  the  lot  adjoining  on 
the  side  toward  Brady  Street,  Mrs.  Fallon,  had  herself  erected 
a  building  which  encroached  oq  the  Improvement  Company's 
land.  After  his  examination  Waller  represented  that  he  could 
adjust  the  encroachments  by  obtaining  compensating  deeds 
from  the  various  owners  between  the  Preund  lot  and  the 
Pacific  Improvement  Company  lot  last  mentioned.  He  went 
to  the  Pacific  Improvement  Company  on  behalf  of  the  bank 
and  asked  the  company  to  give  the  bank  a  deed  to  the  seven 
and  one  half  feet  upon  which  the  Preund  building  had 
encroached,  and  accept  in  lieu  of  this  a  conveyance  for  an 
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equivalent  amount  of  land  adjoining  the  outlying  lot  of  the 
Pacific  Improvement  Company.  After  negotiations  between 
Waller  ui)on  the  one  hand  and  C.  B.  Hayes,  representing  the 
Pacific  Improvement  Company,  a  contract  was  duly  executed 
by  the  defendant  bank  and  delivered  to  the  Pacific  Improve- 
ment Company,  whereupon  the  Pacific  Improvement  Com- 
pany executed  and  delivered  its  deed  to  the  bank  for  the 
seven  and  one  half  feet  adjoining  the  Preund  lot.  By  the 
terms  of  the  bank's  agreement  with  the  Pacific  Improvement 
Company,  the  former  covenanted  "to  furnish  a  deed  convey- 
ing a  good  title  to  the  following  described  lot"  The  descrip- 
tion was  of  a  lot  with  a  frontage  of  forty  feet  upon  Market 
Street,  embracing,  as  part  of  the  forty  feet,  the  thirty-three 
feet  then  actually  owned  by  the  Pacific  Improvement  Com- 
pany. So  that,  by  the  strict  letter  of  its  contract,  the  Savings 
Bank  agreed  to  make  a  deed  to  the  Pacific  Improvement  Com- 
pany which  would  convey  title  to  thirty-three  feet  of  land 
which  the  Pacific  Improvement  Company  then  owned.  The 
inutility,  if  not  the  absurdity,  of  this  is  apparent  The 
reformation  upon  the  groimd  of  mistake  was  sought  upon  the 
explanation  that  what  in  fact  it  was  agreed  that  the  Savings 
Bank  should  do  was  to  make  a  conveyance  of  that  portion 
of  the  forty  feet  to  which  the  Pacific  Improvement  Company 
did  not  have  good  title,  so  as  to  make  to  the  Pacific  Improve- 
ment Company  a  clear  and  good  title  to  the  full  forty  feet. 
This,  it  appeared,  owing  to  Mrs.  Fallon's  encroachment,  neces- 
sitated a  conveyance  to  the  Pacific  Improvement  Company 
of  10.41  feet  on  Market  Street  running  back  to  Stevenson  Street 
between  radial  lines,  with  a  frontage  on  that  street  of  6.16  feet 
— a  piece  of  land  about  the  superficial  area  of  that  conveyed  by 
the  Pacific  Improvement  Company  to  the  defendant  bank, 
and  of  a  valuation,  as  admitted  by  the  pleadings,  of  over 
eight  thousand  dollars.  The  complaint,  in  addition  to  all 
these  matters,  set  up  the  fact  that  the  bank  had  no  other 
title  to  the  seven  and  one-half  feet  than  that  which  the 
Pacific  Improvement  Company  conveyed  to  it  by  its  deed,  and 
that  immediately  after  the  reception  and  recordation  of  this 
deed  the  defendant  bank  was  enabled  to  and  did  complete 
its  contract  of  sale  with  Clayburg,  and  conveyed  this  property 
to  him.    Thereafter  it  refused  to  carry  out  its  agreement  with 
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the  Pacific  Improvement  Company,  either  by  causing  to  be 
executed  to  it  a  deed  of  the  10.41  feet  or  by  making  compen- 
sation in  money. 

The  answer  of  the  bank  consisted  of  denials  of  certain  of 
these  matters,  and  an  affirmative  allegation  to  the  effect  that 
the  specific  performance  of  the  contract  involved  and  neces- 
sitated the  performance  of  personal  service  upon  the  part 
of  defendant  in  the  procuring  of  title  to  the  10.41  feet  which 
it  did  not  own,  and  that  the  contract  was  therefore  non- 
enforceable  in  equity.  The  trial  resulted  in  findings  in  favor 
of  the  plaintiff,  and  a  further  finding,  in  accordance  with 
the  allegation  of  the  answer,  that  the  contract  was  not  spe- 
cifically enforceable  for  the  reasons  alleged  in  the  answer, 
and  in  lieu  of  such  specific  performance  the  court  awarded 
compensation  to  the  plaintiff  in  money  to  the  amount  of  the 
value  of  the  10.41  feet  as  admitted  by  the  pleadings.  Defend- 
ant appeals  from  the  judgment  within  sixty  days,  and  the 
evidence  is  brought  up  for  review  upon  the  settled  statement. 

Appellant  first  argues  that  its  demurrer  to  the  original 
complaint  should  have  been  sustained  without  leave  to  amend, 
that  the  amendment  incorporated  a  new  cause  of  action,  and 
that,  as  the  original  complaint  was  verified,  the  amended  com- 
plaint was  a  stultification  which  should  not  have  been  per- 
mitted. Of  course,  it  is  well  settled,  and  is  declared  by  our 
code  (Civ.  Code,  sec.  1640),  that  when,  from  fraud,  mistake, 
or  accident,  a  written  contract  fails  to  express  the  real  inten- 
tion of  the  parties,  such  intention  is  to  be  regarded  and  the 
erroneous  parts  of  the  writing  disregarded.  Moreover,  it  is 
equally  well  settled  (Civ.  Code,  sec.  3402)  that  a  contract 
in  the  same  action  may  be  first  revised,  and  then  specifically 
enforced.  {Ward  v.  Watterman,  85  Cal.  488,  [24  Pac.  930] ; 
Hallam  v.  Corlett,  71  Iowa,  446,  [32  N.  W.  449] ;  Brugger  v. 
Insurm^e  Co.,  5  Saw.  304,  [Fed.  Cas.  No.  2,051].)  And, 
finally,  it  is  indisputable  that  where,  through  no  fault  of  the 
plaintiff  in  equity,  specific  performance  cannot  be  decreed, 
the  court,  having  obtained  jurisdiction  of  the  subject-matter 
properly  within  its  cognizance,  will  grant,  as  an  alternative, 
monetary  relief,  which  in  an  action  strictly  at  law  would  be 
by  way  of  damages.  (Fry  on  Specific  Performance,  sec.  972; 
Pomeroy  on  Specific  Performance,  sec.  295.)  A  demand,  as  in 
this  case,  for  alternative  monetary  relief  is  not  oJ)noxiou8  to 
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the  objection  that  the  complaint  states  two  causes  of  action. 
The  seeking  of  different  kinds  of  relief  does  not  establish 
different  causes  of  action.  (Hutchinson  v.  Ainsworth,  73  Cal. 
452,  [15  Pac.  82,  2  Am.  St.  Rep.  823] ;  San  Diego  Water  Co. 
V.  San  Diego  Flume  Co.,  108  Cal.  549,  [41  Pac.  495] ;  Bliss 
on  Code  Pleading,  sees.  114,  115;  Maxwell  on  Code  Pleading, 
pp.  344,  345.) 

Appellant  contends  against  the  sufficiency  of  the  evidence 
to  support  the  finding  of  mistake  in  the  contract.  The  execu- 
tion of  the  contract  by  the  defendant  is  not  denied.  Why 
the  defendant  is  insisting  that  there  was  no  mistake,  or,  in 
other  words,  that  it  deliberately  and  with  knowledge  bound 
itself  to  convey  to  the  Pacific  Improvement  Company  a  front- 
age of  forty  feet  upon  Market  Street,  title  to  three  fourths 
of  which  was  at  that  time  in  the  Pacific  Improvement  Com- 
pany, it  is  not  easy  to  see;  and  we  are  as  little  able  to 
perceive  how  the  contention  of  appellant  in  this  regard,  even 
if  it  were  sound,  would  be  of  any  avail  in  this  case.  Equity 
does  not  exact  impossibilities  or  absurdities,  but  yet  at  the 
same  time  it  will  not  permit  a  party  wholly  to  escape  per- 
formance because  he  has  promised  to  perform  more  than  he 
can  or  more  than  is  necessary;  so,  without  revision  of  this 
contract  upon  the  ground  of  mistake,  it  might  well  be  that 
it  would  be  interpreted  as  binding  the  defendant  to  make 
title  to  such  part  of  the  forty  feet  as  at  the  time  of  its 
execution  the  Pacific  Improvement  Company  did  not  own, 
and  this,  in  effect,  is  aU  the  revision  and  reformation  called  for. 
The  law  enjoins  that  a  contract  must  receive  such  an  interpre- 
tation as  will  make  it  lawful,  operative,  definite,  reasonable, 
and  capable  of  being  carried  into  effect,  if  it  can  be  done 
without  violating  the  intention  of  the  parties  (Civ.  Code,  sec. 
1643),  and  that  where,  through  mistake,  a  contract  fails  to 
express  the  real  intention,  the  erroneous  parts  of  the  writing 
must  be  disregarded  (Cir.  Code,  sec.  1640).  Having  in 
consideration  the  surrounding  circumstances  which  led  to  the 
execution  of  this  contract,  and  the  additional  fact  that  it 
will  not  be  presumed  that  the  defendant  meant  nothing  by  the 
engagement  in  writing  which  it  solemnly  entered  into  under 
its  corporate  seal,  the  interpretation  which  is  put  upon  the 
contract  appears  to  be  just,  reasonable,  and  an  accurate 
eixpression  of  the  true  intent  of  the  parties.    It  is  true  that 
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• 
Mr.  Hayes,  who  represented  the  Pacific  Improvement  Com- 
pany in  the  negotiations,  testifies  there  was  no  mistake 
so  far  as  he  was  concerned,  "though  legally  there  might  be 
one*';  but  this  statement  is  qualified  and  explained  by  his 
whole  testimony,  which  shows  that  what  he  was  endeavoring 
to  express  and  secure  was  a  good  title  to  so  much  of  the  forty 
feet  as  the  Pacific  Improvement  Company  might  be  shown 
not  to  own. 

The  plaintiff  established  a  clear  record  title  to  the  seven 
and  one  half  feet  which  it  conveyed.  The  defendant,  how- 
ever, to  controvert  the  allegation  that  it  had  no  other  title 
when  it  conveyed  to  Clayburg  than  that  which  it  received 
from  the  Pacific  Improvement  Company  (an  allegation  directly 
affecting  the  consideration  of  its  contract  and  the  value  of 
the  title  which  it  received  from  the  Pacific  Improvement  Com- 
pany), undertook  to  show  title  in  itself  to  the  seven  and  one 
half  feet  by  adverse  possession.  The  finding  of  the  court  was 
against  it  upon  this  proposition,  and  that  finding  may  not  be 
disturbed.  It  was  shown  that  the  defendant  had  no  knowledge 
that  the  Freund  building  stood  seven  and  one  half  feet  over 
on  the  lands  of  the  Pacific  Improvement  Company.  The 
sheriff's  deed,  by  which  the  bank  took,  following  the  fore- 
closure sale  under  the  Freund  mortgage,  described  the  lot, 
excluding  the  seven  and  one  half  feet.  So,  even  if  it  could 
be  said  that  Freund  knew  that  he  was  encroaching  ui>on  the 
land  of  the  Pacific  Improvement  Company,  and  this  is  not 
in  evidence,  the  defendant,  by  reason  of  the  limitations  in 
its  deed,  cannot  avail  itself  of  such  knowledge  in  its  claim 
of  adverse  possession.  "A  claimant  of  land  by  adverse  pos- 
session cannot  tack  to  the  time  of  his  possession  that  of  a 
previous  holder,  where  the  land  is  not  included  in  the  bound- 
aries in  the  deed  from  such  holder.''  (Vicksburg  B.  B.  Co.  v. 
Le  Bosen,  52  La.  Ann.  192,  [26  South.  854].) 

The  contention  that  the  monetary  compensation  in  lieu  of 
specific  performance  which  was  decreed  is  unconscionable  is 
without  support.  The  value  of  the  property  is  admitted,  and 
if  in  the  award  of  monetary  compensation  in  lieu  of  specific 
performance  equity  follows  the  law  as  to  the  rule  of  damageSi 
the  award  here  made  was  not  in  conflict  with  section  3306 
of  the  Civil  Code  bearing  upon  the  matter.  That  section 
declares  that  where  there  has  been  bad  faith  the  market 
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value  of  the  property  contracted  to  be  conveyed  is  the  measure 
of  the  damages  for  the  breach  of  the  agreement.  The  market 
value  of  this  property  was  established,  and  there  was  justifica- 
tion for  the  award  upon  the  ground  of  bad  faith,  in  consider- 
ation of  the  fact  that  the  defendant  promptly  accepted  the 
deed  made  to  it  by  the  Pacific  Improvement  Company,  and 
that  this  title  so  acquired  was  immediately  conveyed  to 
Clayburg,  and  that  after  doing  this,  without  an  offer  to  restore 
the  title  which  it  took,  it  refuses,  in  turn,  to  pay  any  considera- 
tion for  what  it  had  accepted. 

No  other  matters  seem  to  call  for  consideration,  and  for 
the  foregoing  reasons  the  judgment  appealed  from  is  aflirmed. 

McF&rland,  J.,  and  Lorigan,  J.,  concurred. 


[S.  P.  No.  4515.     Department  Two.— April  3,  1906.] 

In  the  Matter  of  the  Estate  of  FRANKLIN  HEYWOOD, 
Deceased.    AGNES  MAUD  HEYWOOD,  Appellant. 

Homestead  —  Estate  of  Decedent  —  Minor  —  Application  Must  be 
Made  During  Minority. — A  child  who  was  a  minor  at  the  time 
of  the  death  of  her  father  loses  her  right  to  have  a  probate 
homestead  set  apart  to  her  out  of  his  separate  property,  if  appliea- 
tion  be  not  made  for  it  during  her  minority. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  refusing  to  set  aside  a 
probate  homestead.     Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Timothy  J.  Lyons,  for  Appellant. 

Powell  &  Dow,  for  Respondent  Executors. 

Sullivan  &  Sullivan,  Theo.  J.  Roche,  and  Cary  Howard, 
for  Respondents  Reinstein  and  Johnson. 

HENSHAW,  J. — This  was  an  application  by  Agnes  Maud 
Heywood,  the  adopted  daughter  of  deceased,  for  the  setting 
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aside  to  her  of  a  probate  homestead  out  of  the  separate  prop- 
erty of  deceased.  The  appellant  was  seventeen  years  and 
eleven  months  old  at  the  time  Franklin  Heywood  died,  and 
at  the  time  of  her  application  was  past  the  age  of  eighteen 
years.  The  court's  findings  were  such  in  other  respects  as 
to  entitle  her  to  the  homestead,  but  finding  also  that  at  the 
time  of  the  application  she  had  attained  and  passed  her 
majority,  the  application  was  denied. 

The  single  question  thus  presented  is  whether  a  minor  child, 
under  such  circumstances,  loses  her  right  to  a  homestead  if 
application  be  not  made  for  it  during  minority.  Upon  behalf 
of  appellant  the  hardship  and  injustice  of  such  a  construction 
of  the  statute  is  strenuously  urged.  It  is  pointed  out  in  this 
case  that  the  law  contemplates  that  the  homestead  can  be  set 
apart  only  upon  or  after  the  return  of  the  inventory,  and, 
as  three  months'  time  is  allowed  for  the  return  of  the  inven- 
tory, it  could  not  have  been  set  apart  at  all  during  her 
minority;  that  the  probate  laws  look  to  the  support  of  the 
family,  are  benevolent  and  beneficent  laws,  and  should  receive 
most  liberal  construction.  All  these  things  are  true,  and  the 
argument  of  personal  hardship  may  well  be  addressed  to  the 
lawmaking  power,  but  it  can  have  no  effect  in  inducing  a 
court  to  declare  a  law  to  be  other  than  as  it  is  plainly 
written.  All  laws,  from  the  very  imperfection  of  human 
reason,  at  some  time  and  in  some  cases  work  individual  hard- 
ship. Those  great  and  salutary  statutes  of  frauds  and  limita- 
tions frequently  become  engines  of  oppression,  and  there  is 
little  difficulty  in  pointing  out  instances  in  our  own  probate 
law  where  much  greater  hardships  result  from  its  omissions 
than  any  which  befall  in  this  particular  case.  For  example, 
this  very  Homestead  Law  makes  provision  only  for  minor 
children.  Yet  a  hopelessly  bedridden  invalid  daughter  of 
eighteen  is  certainly  more  deserving  of  the  benevolent  protec- 
tion of  the  Homestead  Law  than  would  be  a  lusty,  vigorous 
girl  of  seventeen,  fully  capable  of  supporting  herself.  Yet, 
merely  by  reason  of  the  difference  of  years  alone,  the  latter 
would  be  entitled  to  a  homestead  and  the  former  denied  it 
It  is  settled  by  the  decisions  of  this  state  that  the  right  to 
a  homestead  is  in  no  sense  vested,  and  is  to  be  determined 
in  most  instances  by  the  conditions  which  exist  at  the  time 
when  the  order  is  made.     {Estate  of  Boland,  43  Cal.  640; 
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Estate  of  Moore,  57  Cal.  443.)  Those  cases  had  to  do  with 
the  change  in  the  status  of  the  widow  by  reason  of  her  sub- 
sequent marriage.  In  no  case  can  the  right  be  said  to  be 
fixed  before  the  date  of  the  application,  and  in  this  case  the 
application  was  not  made  until  after  the  appellant's  majority. 
In  In  re  Still,  117  Cal.  509,  [49  Pac.  463],  it  is  said:  ''When 
the  widow,  Grace  U.  Still,  .  .  .  intermarried  with  ^illiam 
Webb,  she  lost  her  right  to  have  a  homestead  carved  out  of 
the  property  of  the  estate  of  her  deceased  husband ;  and  when 
all  the  minors  except  Samuel  W.  Still  reached  their  majority 
without  an  application  for  a  homestead  having  been  made  for 
or  on  their  behalf,  their  rights  were  similarly  lost." 

It  must  be  held,  therefore,  that  the  failure  of  appellant 
to  apply  for  a  homestead  during  her  minority  forfeited  the 
right  thereto  which  otherwise  she  might  have  had,  and  the 
order  appealed  from  is  therefore  afiSrmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 


[L.  A.  No.  1419.    In  Bank.--April  5,  1906.] 

PAUL  BRESEE  and  ADA  BRESEE,  Respondents,  ▼. 
LOS  ANGELES  TRACTION  COMPANY  et  al..  Appel- 
lants. 

Obosb  Qbantino  New  Tbial — Specihoation  or  Gbound — ^Review  upon 
Appeal. — The  specifieation  of  a  particular  ground  on  which  a  new 
trial  was  granted,  which  does  not  in  express  terms  exclude  other 
grounds,  does  not  limit  this  eourt  upon  appeal  from  the  order, 
which  may  review  any  other  ground  except  that  of  conflicting 
evidence  to  support  the  verdict  or  decision. 

Id, — ^Nbw  Tbial  for  Impbopeb  Evidencb — Collision — Injubt  to  Guest 

OF   DBIVEB — EiNOWLEDGE   OF   HiS    NEGLIGENT   HaBITS— INAPPLICABLE 

Bui£. — ^Where  plaintiff  was  injured  through  collision  with  an 
electric  car  with  a  carriage  in  which  she  was  riding  as  guest  of 
the  driver,  though  evidence  of  his  previous  careless  habits  in 
BimOar  dangers,  if  connected  with  evidence  of  her  knowledge  thereof, 
was  admissible  on  the  question  for  the  jury  whether  she  exercised 
ordinary  care  in  keeping  a  lookout  and  warning  the  driver  to  a 
prudent  course,  yet  this  rule  is  inapplicable  to  evidence  merely 
of  the  driver's  previous  habits  of  driving  with  loose  reins,  where 
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the  accident  was  not  attributable  thereto,  and  the  court  had  large 
discretion  to  grant  a  new  trial  for  the  improper  admission  of  such 
evidence. 

Id. — Improper  Instruction  as  to  Negligence  of  Motorman — Inap- 
plicability TO  Evidence. — The  granting  of  the  new  trial  was  also 
justified  by  an  improper  instruction  that  it  was  not  negligence  on 
the  part  of  the  motorman  of  the  electric  car  **to  assume  that  a 
person  will  not  attempt  to  cross  the  track  in  front  of  an  approach- 
ing car,  which  is  so  near  as  to  render  a  collision  probable,"  where 
there  was  evidence  that  the  car  was  running  at  a  high  speed  in 
the  night-time,  and  in  the  thickly  settled  portion  of  the  city,  and 
the  failure  of  those  in  the  carriage  to  perceive  the  danger  might 
be  entirely  due  to  the  excessive  speed  of  the  car,  and  to  their 
inability  in  the  darkness  to  detect  it,  and  to  comprehend  the  short- 
ness of  the  time  required  for  the  car  to  reach  the  crossing. 

Id. — Obligation  op  Motorman  por  Due  Care — Gross  Negligence — 
Question  por  Ji:ry. — Due  care  would  require  the  motorman,  if 
running  at  a  dangerous  rate  of  speed,  under  the  circumstances  in 
evidence,  to  anticipate  the  probability  that  persons  might  attempt 
to  cross  the  track  without  apparent  danger,  the  reality  of  which 
reasonably  arose  from  his  own  gross  carelessness;  and  it  should 
have  been  left  for  the  jury  to  say  whether  or  not  his  speed  was 
80  great  that  he  should  have  assumed  that  persons  might  igno- 
rantly  attempt  to  cross  the  track  so  near  as  to  make  a  collision 
probable. 

Id. — Unlawpul  Speed  op  Car — Negligence  as  Matter  op  Law.— At 
the  time  of  the  accident  it  was  unlawful  to  propel  a  street -car 
at  a  rate  exceeding  eight  miles  per  hour,  and  a  speed  in  excess  of 
that  rate  constituted  negligence  as  matter  of  law,  and  rendered 
the  party  operating  the  car  liable  for  any  injury  caused  by  such 
excessive  rate. 

Id. — Improper  Instruction  as  to  Proximate  Cause. — The  granting  of 
the  new  trial  was  further  justified  by  an  improper  instruction  as 
to  proximate  cause,  which  implied  a  fact  not  physically  possible, 
and  assumed  that  if  the  injuries  would  have  resulted  from  the 
collision  had  the  speed  been  less  than  eight  miles  per  hour,  any 
excess  of  speed  above  that  rate  was  not  a  proximate  cause  of  the 
collision,  and  could  not  render  the  defendants  liable.  In  such 
case,  whatever  additional  injury  was  due  to  the  excessive  rate  was 
an  injury  proximately  caused  by  the  defendants'  negligence  and 
would  render  the  defendants  liable  therefor  in  the  absence  of  plain- 
tiflP's  contributory  negligence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  trial.    D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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E.  E.  Milliken,  for  Appellants. 
J.  L.  Murphey,  for  Respondents. 

SHAW,  J. — This  is  an  action  by  the  plaintiffs  to  recover 
damages  for  injuries  to  the  plaintiff  Ada  Bresee,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendants.  Paul 
Bresee  is  the  husband  of  Ada  Bresee,  and  is  made  a  party 
solely  for  that  reason.  The  wife  will  hereafter  be  referred 
to  as  the  plaintiff.  The  plaintiff  was  riding  in  a  two-seated 
canopy-top  carriage,  driven  by  P.  P.  Bresee,  along  Hill  Street 
in  the  city  of  Los  Angeles,  at  about  10  o'clock  at  night,  and 
in  crossing  the  track  of  the  defendant  company  a  car,  under 
the  management  of  the  defendant  Majonnier  as  motorman, 
ran  against  the  carriage  and  threw  the  plaintiff  with  great 
force  and  violence  to  the  ground  and  thereby  severely  bruised 
and  injured  her.  The  particular  negligence  charged  against  ^^ 
the  defendants  in  the  complaint  is  that  the  car  was  being 
propelled  along  the  street  at  an  unlawful,  excessive,  and 
reckless  speed.  The  answer  pleads  contributory  negligence 
on  the  part  of  the  plaintiff.  The  jury  having  returned  a 
verdict  for  the  defendants,  the  plaintiffs  moved  for  a  new 
trial  on  the  minutes  of  the  court,  and  in  the  notice  of  intention 
so  to  do  set  forth  a  number  of  grounds,  embracing  errors 
in  rulings  upon  evidence  and  in  giving  and  refusing  of 
instnictions,  and  that  the  evidence  in  several  particulars  was 
insufficient  to  sustain  the  verdict.  The  motion  was  granted, 
and  from  the  order  the  defendants  appeal. 

The  order  granting  the  new  trial  is  in  the  following  words : 
"The  motion  of  plaintiffs  for  new  trial  }s  granted  on  the 
ground  that  evidence  relating  to  Dr.  P.  F.  Bresee 's  habits 
of  driving  on  occasions  other  than  that  of  the  accident  was 
improperly  admitted,  opinion  filed.'' 

It  is  contended  by  the  defendants  that  the  limitation  ex- 
pressed in  the  order  excludes  from  our  consideration  the 
sufficiency  of  the  evidence  upon  any  and  every  point  upon 
which  it  is  conflicting.  The  order,  it  will  be  seen,  does  not 
expressly  declare  that  the  motion  was  denied,  so  far  as  it 
was  based  on  other  grounds  than  those  mentioned  therein, 
and  therefore  it  does  not  affirmatively  exclude  the  other 
grounds  from  our  consideration.     In  Kauffman  v.  Maier,  94 
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Cal.  277,  [29  Pac.  481],  it  was  said  upon  this  subject: 
"If  the  trial  court  in  its  order  granting  a  new  trial,  ex- 
cludes this  as  a  ground  of  its  action  by  direct  language, 
and  the  record  shows  that  there  was  a  conflict  of  evidence," 
this  court  will  not  re-examine  the  evidence.  (The  italics  are 
ours.)  In  that  case  the  lower  court  did,  by  direct  language, 
exclude  the  ground  that  the  evidence  was  insufficient  and 
declared  that,  so  far  as  that  ground  was  concerned,  the  motion 
was  denied,  and  hence  the  decision  is  not  a  precedent  for  the 
present  case,  where  this  ground,  if  excluded  at  all,  is  excluded 
by  implication  only,  and  by  force  of  the  rule  **expressio  unius 
est  exclusio  alterius."  We  do  not  find  it  necessary  to  decide 
whether  or  not  the  order  in  question  should  be  construed  to 
prevent  a  review  of  the  evidence  by  this  court.  It  is  the 
established  rule  of  practice  that  such  an  order,  even  if  it 
is  expressly  limited  to  a  single  ground,  does  not  exclude  from 
review  on  appeal  any  of  the  grounds  upon  which  the  new 
trial  was  asked,  except  that  of  the  sufficiency  of  conflicting 
evidence  to  support  the  verdict  or  decision.  {Kauffman  v. 
Maier,  94  Cal.  277,  [29  Pac.  481] ;  Thompson  v.  Calif omia 
Con.  Co,,  148  Cal.  35,  [82  Pac.  367] ;  Simon  Newman  Co.  v. 
Lassing,  141  Cal.  175,  [74  Pac.  761] ;  Swett  v.  Gray,  141  Cal. 
69,  [74  Pac.  439] ;  Siem^en  v.  Oakland  etc.  Ry.,  134  Cal.  496, 
[66  Pac.  672] ;  People  v.  Castro,  133  Cal.  12,  [65  Pac.  13] ; 
Newman  v.  Overland  etc.  Co.,  132  Cal.  74,  [64  Pac.  110] ; 
ChurchiU  v.  Floumoy,  127  Cal.  362,  [59  Pac.  791].) 

It  is  conceded  on  both  sides  that  the  plaintiff  was  a  mere 
guest  of  P.  F.  Bresee  at  the  time  of  the  accident,  and  had 
neither  the  control  of,  nor  the  right  to  control,  the  driving  of 
the  carriage,  and  that  under  such  circumstances,  the  careless- 
ness of  the  driver,  P.  P.  Bresee,  contributing  to  the  injury 
cannot  be  imputed  to  her  so  as  to  constitute  contributory 
negligence  on  her  part;  that  to  sustain  the  defense  of  con- 
tributory negligence  the  defendant  must  prove  personal  failure 
of  plaintiff  to  exercise  ordinary  care.  In  the  discussion  of 
the  evidence,  to  show  such  contributory  negligence  of  plaintiff, 
it  will  be  assumed  that  P.  P.  Bresee  did  drive  upon  the  track 
imprudently  near  the  approaching  car  and  that  his  negligence 
contributed  to  the  plaintiff's  injury. 

The  contention  of  the  defendant  on  this  point  is  that  P.  F. 
Bresee  was  a  careless  driver  with  respect  to  the  act  of  passing 
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in  front  of  cars  while  driving  about  the  streets;  that  he  had  a 
disposition  to  cross  tracks  in  front  of  and  dangerously  near  to 
approaching  cars ;  that  she  knew  his  character  in  that  respect, 
and  that,  so  knowing,  she  did  not  look  to  see  if  a  car  was  ap- 
proaching when  she  saw  that  he  was  about  to  cross  the  track, 
or,  if  she  saw  it,  did  not  warn  him,  nor  make  an  effort  to  have 
him  desist  from  the  attempt,  or  that  she  did  not  make  the 
extra  effort  in  these  particulars  that  ordinary  care  demanded 
of  her,  in  view  of  her  knowledge  of  his  careless  character; 
that  if  she  had  made  such  effort  he  would  have  been  deterred 
from  crossing  and  she  would  have  been  unhurt,  and  hence, 
that  her  own  lack  of  care  contributed  to  her  injury. 

The  evidence  on  this  question,  referred  to  in  the  order 
granting  a  new  trial,  consisted  of  testimony  to  the  effect  that 
P.  F.  Bresee  had  been  for  many  years  almost  constantly  driving 
about  the  city  with  the  same  horse  and  carriage ;  that  on  five 
occasions  prior  to  the  accident  he  had  been  seen  to  drive  in  front 
of  cars  so  near  thereto  that  the  witnesses  testifying  consid- 
ered it  carelessly  and  dangerously  near;  that  he  usually  drove  * 
with  a  loose  rein  and  held  the  reins  loosely  in  one  hand, 
frequently  driving  with  his  head  down,  or  turned  to  the  rear 
conversing  with  others  riding  with  him,  and  that  he  did  not 
seem  to  be  observant  of  other  cars  or  vehicles  approaching 
him. 

This  evidence  was  not  introduced  for  the  purpose  of 
proving  that  P.  F.  Bresee  negligently  drove  in  front  of  the 
car  on  the  occasion  of  the  accident.  The  defendants  relied 
on  other  evidence  to  prove  that  fact,  and  so  stated  to  the 
court.  The  question  of  its  admissibility  for  that  purpose  is 
therefore  not  involved,  and  this  must  be  kept  carefully  in 
mind.  It  was  offered  and  admitted  expressly  for  the  purpose 
of  showing  the  character  of  P.  F.  Bresee  as  a  careless  driver. 
In  that  connection,  and  in  order  to  make  it  relevant,  it  was 
further  proposed  by  the  defendants  to  show  that  plaintiff, 
at  the  time,  knew,  or  should  have  known,  his  character  in 
that  respect 

It  is  first  to  be  noted  that  the  cases  on  the  subject  of 
the  introduction  of  such  evidence  of  character  or  previous 
habits  to  prove  the  fact  of  negligent  driving  on  the 
occasion  of  the  accident,  are  not  applicable  to  the  question 
now  under  consideration.    Upon  that  question  there  is  much 
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confusion  and  considerable  conflict  in  the  authorities.  We 
think  the  admissibility  of  the  evidence,  for  the  purposes 
for  which  it  was  here  offered,  depends  upon  different  con- 
ditions and  upon  a  difference  in  the  issue  to  which  it  is 
directed. 

The  purpose  of  the  evidence  was  to  lay  a  foundation  for 
the  application  of  the  familiar  rule  that  the  degree  of  care 
necessary  to  constitute  the  ordinary  care  required  of  a  person 
upon  any  particular  occasion  is  measured  by  reference  to 
the  circumstances  of  danger  and  risk  known  to  such  person 
at  the  time.  When  the  negligence  of  a  person  upon  a  par- 
ticular occasion  is  in  issue,  it  is  usually,  if  not  always,  per- 
missible to  prove  every  fact,  known  to  such  person  at  the 
time,  which  would  have  a  reasonable  tendency  to  increase  or 
decrease  the  risk  and  danger  of  a  particular  course  of  action. 
There  are  numerous  instances  of  the  application  of  this  rule 
which  are  somewhat  analogous  to  the  case  at  bar,  though  we 
have  not  found  any  case  precisely  to  the  same  ix>int.  Thus, 
•  vicious  habits  of  an  animal  may  be  proven  to  show  that 
it  was  negligence  to  allow  it  to  go  at  large  or  unmuzzled,  and 
particular  exhibitions  of  such  viciousness,  of  which  the  owner 
has  knowledge,  may  be  shown  as  evidence  of  the  vicious 
disposition  and  of  the  neglect  in  issue.  {Judd  v.  Claremont, 
66  N.  H.  419,  [23  Atl.  427]  ;  Lynch  v.  Richardson,  163  Mass. 
160,  [39  N.  E.  801,  47  Am.  St.  Rep.  444]  ;  MuUer  v.  McKesson, 
73  N.  Y.  199,  [29  Am.  Rep.  123] ;  1  Wigmore  on  Evidence, 
sec.  251.)  And  lack  of  skill  of  an  employee,  and  particular 
instances  thereof,  may  be  shown,  coupled  with  knowledge 
thereof  by  the  employer,  to  prove  negligence  of  the  em- 
ployer in  hiring  or  retaining  him.  {Pittsburgh  etc.  Co. 
V.  Ruby,  38  Ind.  312,  [10  Am.  Rep.  Ill]  :  Michigan 
Central  R.  R.  v.  Gilbert,  46  Mich.  179,  [9  N  W.  243]; 
Davis  V.  Detroit  etc.  R.  R.  Co.,  20  Mich.  120,  [4  Am.  Rep. 
364]  ;  1  Wigmore  on  Evidence,  sees.  208,  250.)  Although  the 
rule  is,  as  conceded  here,  that  a  person  who  is  injured  while 
riding  in  a  vehicle  driven  by  another  is  not  chargeable  with 
the  contributory  negligence  of  the  driver  in  which  he  did 
not  participate,  yet  such  person  is  not  absolved  from  all  per- 
sonal care,  but  is  required  to  exercise  ordinary  care  to  avoid 
the  injury.  {Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  514, 
[18  Atl.  718,  15  Am.  St.  Rep.  733]  ;   Michigan  City  v.  Boeck- 
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ling,  122  Ind.  39,  [23  N.  E.  518] ;  Brickell  v.  New  York 
Central  B.  B,,  120  N.  Y.  290,  [24  N.  E.  449,  17  Am.  St. 
Rep.  648] ;  Neshit  v.  Gamer,  75  Iowa,  314,  [39  N.  W.  516, 
9  Am.  St.  Rep.  486] ;  1  Shearman  &  Redfield  on  Negligence, 
sec.  66a.)  The  character  and  habits  of  the  driver  of  the 
carriage  with  respect  to  similar  dangers,  if  known  to  the  plain- 
tiff, would  naturally  have  some  effect  on  her  own  conduct  on 
the  particular  occasion,  in  keeping  a  lookout  for  the  danger 
herself,  in  giving  him  warning,  and  in  enjoining  on  him  a 
prudent  course;  and  in  order  to  enable  the  jury  to  determine 
whether  or  not  she  exercised  ordinary  care  in  that  respect, 
it  was  proper  to  give  evidence  of  such  character  and  habits, 
coupled  with  proof  of  knowledge  thereof  on  her  part.  These 
observations  and  conclusions,  however,  are  not  applicable  to 
the  evidence  of  the  driver's  previous  habits  of  driving  with 
a  loose  rein,  or  of  holding  the  reins  loosely  in  one  hand. 
These  habits  would  not  tend  to  prove  either  a  careless  habit 
of  driving  in  front  of  cars  too  close  for  safety  or  a  dispo- 
sition to  do  so.  It  was  not  claimed  that  the  accident  was 
attributable  to  his  lack  of  control  over  the  horse  due  to  his 
manner  of  holding  the  reins.  This  evidence  was  not  perti- 
nent to  any  issue  in  the  case  and  was  improperly  admitted. 
Although  it  was  probably  of  slight  importance,  yet,  in  view 
of  the  large  discretion  committed  to  the  judge  of  the  trial 
court  in  the  matter  of  granting  a  new  trial,  we  cannot  say 
it  was  not  properly  granted  on  that  ground.  We  do  not 
consider  it  necessary  to  consider  the  question  of  the  suflfieiency 
of  the  evidence  to  show  plaintiff's  knowledge  of  the  driver's 
habits  and  character  and  of  the  particular  instances  of  his 
negligence.  Upon  another  trial  the  court  can,  if  deemed 
best,  direct  the  order  of  proof  so  that  the  evidence  of  such 
knowledge  on  her  part  shall  be  first  introduced,  and  if  no 
suflScient  evidence  to  go  to  the  jury  is  offered  on  that  point, 
or  in  respect  to  some  of  the  instances,  the  corresponding 
evidence  thereof  can  be  excluded. 

At  the  request  of  the  defendant  the  court  instructed  the 
jury  with  respect  to  the  conduct  of  the  motorman  that  **It 
is  not  negligence  on  the  part  of  such  motorman  to  assume  that 
a  person  will  not  attempt  to  cross  the  track  in  front  of  an 
approaching  car,  which  is  so  near  as  to  render  a  collision 
probable."    The  probability  of  a  collision  between  a  moving 
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car  and  a  vehicle  crossing  in  front  of  it  depends  largely  upon 
the  speed  of  the  car;  and  the  action  of  a  careful  person 
attempting  to  cross,  in  choosing  the  distance  at  which  to  cross 
in  front  of  such  car,  will  depend  upon  his  knowledge,  and 
means  of  knowledge,  of  the  speed  with  which  the  car  is 
approaching  him.  There  was  evidence  strongly  indicating, 
if  not  absolutely  demonstrating,  that  the  car  in  question  at 
the  time  of  the  accident  was  running  at  a  speed  of  at  least 
twenty-five  or  thirty  miles  an  hour.  This  was  in  the  night- 
time and  upon  a  street  in  the  thickly  settled  portion  of  the 
city.  With  the  car  going  at  such  tremendous  speed,  it  is  not 
unlikely  that  persons  about  to  cross  the  track  might  choose 
a  place  so  near  as  to  make  collision  probable,  and  yet,  from 
their  point  of  view,  it  might  seem  entirely  reasonable  and 
safe  for  them  to  cross  at  the  place  selected.  Their  failure 
to  perceive  the  danger  might  be  entirely  due  to  the  excessive 
speed  of  the  car,  and  to  their  inability  in  the  darkness  to 
detect  it  and  comprehend  the  shortness  of  the  time  required 
for  the  car  to  pass  over  the  distance  between  it  and  the  place 
selected  for  the  crossing.  The  motorman  must  be  assumed 
to  know  approximately  the  speed  of  his  car.  Under  such 
circumstances,  and  while  running  at  such  excessive  speed,  it 
cannot  be  said,  as  a  matter  of  law,  that  the  motorman  ought 
not  reasonably  to  have  expected  that  persons  might  attempt 
to  cross  the  track  at  a  point  which  would  in  fact  be  dan- 
gerously near,  but  which  to  them  would  not  appear  so.  The 
circumstances  might  be  such  as  to  charge  him  with  knowledge 
of  this  likelihood.  Due  care  would  require  him  in  that  case 
to  anticipate  such  probability  reasonably  arising  from  the 
consequences  of  his  own  gross  carelessness.  The  court,  there- 
fore, should  not  have  stated  as  a  matter  of  law  that  the 
motorman,  under  the  circumstances,  had  a  right  to  assume 
that  persons  would  not  cross  dangerously  near  in  front  of 
him.  It  should  have  been  left  to  the  jury  to  say  whether 
or  not  his  speed  was  so  great  that  he  should  have  assumed 
that  persons  might  ignorantly  attempt  to  cross  so  near  as 
to  make  a  collision  probable. 

The  court  also,  at  the  request  of  the  defendants,  instructed 
the  jury  with  respect  to  the  proximate  cause  of  the  injury, 
as  follows:  ''If  you  believe  from  the  evidence  that  said  col- 
lision, and  the  injuries  so  sustained  by  said  Ada  Bresee,  would 


Digitized  by 


Google 


April,  1906.]     Bresee  v.  Los  Angeles  Traction  Ck).        139 

have  resulted,  even  had  said  ear  been  operated  at  a  rate  of 
speed  not  in  excess  of  eight  miles  per  hour  at  the  time  the 
vehicle  in  question  was  turned  to  cross  the  railway  tracks, 
then  any  rate  of  speed  in  excess  of  eight  miles  per  hour  that 
said  car  may  have  been  running  at  said  time,  was  not  a  prox- 
imate cause  of  said  collision,  and  cannot  render  the  defendants 
liable  in  this  action."  This  instruction  implies  a  fact  not 
physically  possible, — ^namely,  that  an  injury  caused  by  being 
thrown  with  great  force  and  violence  from  the  carriage  to 
the  ground  would  have  been  as  great  if  the  force  and  violence 
had  been  less  than  it  actually  was,  the  other  circumstances 
being  precisely  the  same.  The  action  of  force  and  violence, 
other  things  being  the  same,  is  mechanical  and  absolute,  and 
it  is  impossible  that  different  degrees  of  force  should  produce 
the  same  results,  where  all  other  circumstances  are  precisely 
the  same.  So  far  as  the  mere  fact  of  the  collision  was  con- 
cerned, it  may  be  that,  although  the  speed  of  the  car  was 
more  than  eight  miles  an  hour,  it  would  have  occurred  had 
the  speed  been  less.  The  injury  complained  of,  however,  was 
alleged  to  have  been  directly  caused  by  the  impact  of  the 
plaintiff's  body  against  the  ground,  and  its  extent  would 
necessarily  depend  upon  the  force  of  the  impact,  and  that 
force  would  depend  on  the  speed  of  the  car.  Any  increase 
in  the  speed  would,  necessarily,  add  to  the  force  and,  conse- 
quently, to  the  extent  of  the  injury.  At  the  time  this  accident 
happened  it  was  unlawful  to  propel  a  street  car  along  the 
streets  of  the  city  at  a  rate  exceeding  eight  miles  an  hour, 
and  a  speed  in  excess  of  that  rate  constituted  negligence, 
as  a  matter  of  law,  and  rendered  the  party  operating  the 
car  liable  for  any  injury  caused  by  such  excessive  rate.  What- 
ever additional  injury,  therefore,  was  due  to  the  excess  of 
speed  over  eight  miles  an  hour,  was  an  injury  caused  by  the 
defendants'  negligence.  The  excess  in  the  speed  over  that 
rate,  an  excess  which  is  assumed  by  the  instruction  in  ques- 
tion, must  have  been  the  direct  cause  of  such  additional  injury. 
This  additional  injury  from  such  negligence  would  render  the 
defendants  liable  in  the  action,  in  the  absence  of  plaintiff's 
contributory  negligence.  If  the  instruction  had  been  limited 
to  the  happening  of  the  collision  alone,  it  might  not  have 
been  objectionable  in  this  respect,  although  even  in  that  ease 
it  is  metaphysical  in  form  and  would  have  tended  to  confuse 
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the  jury.    But  in  the  assertion  that,  under  the  circumstances 
stated,  the  excess  of  speed  could  not  render  the  defendants 
liable  in  the  action,  it  was  erroneous.     In  either  event  it 
should  not  have  been  given. 
The  order  is  afiSrmed. 

Beatty,   C.  J.,  Henshaw,  J.,  Lorigan,  J.,  Sloss,  J.,   and 
Angellotti,  J.,  concurred. 

Sehearing  denied. 


[S.  P.  No.  8579.    Department  Two.— April  5,  1906.] 

LEONORA  DUFFY,  Respondent,  v.   SARAH  J.  YORDI, 

Appellant. 

Paeent  and  Child — Support  op  Parent. — At  common  law  there  was  no 
legal  obligation  on  the  part  of  a  child  to  support  a  parent;  such 
obligation  depends  entirely  upon  statute,  and  the  procedure  provided 
by  statute  for  the  enforcement  of  the  obligation  must  be  pursued. 

Id. — Parent  Supported  by  One  Child. — Under  section  206  of  the  Civil 
Code,  a  mother  who  is  unable  to  maintain  herself  by  work,  and  who 
is  being  supported  by  one  of  her  children,  cannot  maintain  an  action 
against  another  child  for  other  support. 

APPEAL  from  a  jiuljrment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  O'Gara,  for  Appellant. 

Joseph  Rothschild,  for  Respondent. 

McFARLAND,  J. — The  plaintiflF,  a  widow,  is  the  mother 
of  the  defendant,  also  a  widow;  and  the  purpose  of  this 
action  is  to  obtain  a  judpnent  that  defendant  pay  to  plaintiff 
for  her  permanent  support  the  amount  of  one  hundred  dollars 
per  month,  and  also  one  hundred  dollars  to  be  paid  forthwith 
for  plaintiff's  immediate  use.  It  is  averred  in  the  complaint 
that  plaintiff  is  seventy-seven  years  old.  is  without  any  means 
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of  subsistence,  and,  by  reason  of  her  age  and  physical  con- 
dition, is  unable  to  maintain  herself  by  work ;  that  defendant 
has  ability  to  support  her;  and  that  one  hundred  dollars  a 
month  is  a  reasonable  sum  to  be  allowed  her  for  her  main- 
tenance. In  the  answer  of  the  defendant  the  material  aver- 
ments of  the  complaint  are  denied,  and  it  is  averred  that 
plaintiff  has  other  children  able  to  support  her,  and  that, 
when  defendant  was  about  six  years  old  plaintiff  aban- 
doned her  and  gave  her  to  her  aunt,  Bridget  Duffy, 
and  her  husband,  and  agreed  that  her  aunt  should  rear 
and  support  her,  and  that  defendant's  obligations  as 
a  child  should  be  due  to  her  said  aunt;  and  that  since 
then  plaintiff  would  have  nothing  more  to  do  with 
defendant,  and  that  defendant  was  reared  and  supported  by 
her  aunt,  and  that  defendant  now  supports  her  said  aunt. 
The  court  found  that  plaintiff  was  destitute  and  unable  to 
maintain  herself  by  work;  that  defendant  is  able  to  support 
her;  that  plaintiff  did  not  abandon  defendant  as  alleged  in 
the  answer;  that  sixty  dollars  a  month  is  a  reasonable  amount 
for  plaintiff's  maintenance,  and  that  twenty  dollars  a  month 
is  a  reasonable  proportion  thereof  to  be  paid  plaintiff  by 
defendant.  Judgment  was  rendered  in  favor  of  plaintiff 
against  defendant  for  $143.30  for  her  support  from  the  com- 
mencement of  the  action  until  the  date  of  the  judgment,  and 
that  thereafter  defendant  pay  to  plaintiff  twenty  dollars 
on  the  15th  of  each  month  until  further  order  of  the  court. 
From  this  judgment  defendant  appeals. 

Appellant  contends  that  the  material  findings  of  the  court 
are  not  supported  by  the  evidence,  but,  under  our  views  of 
the  case,  this  contention  need  not  be  discussed.  While  some 
writers  speak  of  the  ** natural  obligation*'  of  a  child  to  sup- 
port a  parent,  it  is  clear  that  at  common  law  there  was  no 
legal  obligation  on  the  part  of  the  child  to  do  so;  that  such 
obligation  depends  entirely  upon  statutory  provisions;  and 
that  the  procedure  provided  by  statute  for  the  enforcement 
of  the  obligation  must  be  pursued.  In  Schouler  on  Domestic 
Relations  (sec.  265)  it  is  said  that  the  following  is  ''a  well- 
settled  rule  at  the  common  law:  Namely,  that  there  is  no 
legal  obligation  resting  upon  a  child  to  support  a  parent ;  that^ 
while  the  parent  is  bound  to  supply  necessaries  to  an  infant 
ehild,  an  adult  child,  in  the  absence  of  positive  statute,  or 
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a  legal  contract  on  his  own  part,  is  not  bound  to  supply 
necessaries  to  his  aged  parent."  In  Edwards  and  Wife  v. 
Davis,  16  Johns.  281,  it  is  said:  **The  duty  of  a  child  of 
suflScient  ability  to  maintain  its  poor  and  indigent  parents, 
being  an  imperfect  one,  not  enforced  at  common  law,  and 
the  statute  having  prescribed  the  manner  in  which  it  is  to  be 
enforced  and  the  extent  of  the  penalty,  the  statute  remedy 
is  the  only  one  to  be  resorted  to."  In  England  and  in  many 
of  the  American  states  there  are  statutes  declaring  this  obli- 
gation, and  providing  how  it  shall  be  enforced — ^who  may 
institute  proceedings  for  that  purpose,  the  court  which  shall 
have  jurisdiction,  etc.  The  main  purpose  of  the  statutes 
seems  to  be  to  protect  the  public  from  the  burden  of  sup- 
porting poor  people  who  have  children  able  to  support  them. 
Our  statutory  provisions  on  the  subject  are  very  meager, 
and  are  all  contained  in  section  206  of  the  Civil  Code,  which 
is  as  follows:  **It  is  the  duty  of  the  father,  the  mother, 
and  the  children  of  any  poor  person  who  is  unable  to  main- 
tain himself  by  work,  to  maintain  such  person  to  the  extent 
of  their  ability.  The  promise  of  an  adult  child  to  pay  for 
necessaries  previously  furnished  to  such  parent  is  binding." 
Counsel  discusses  somewhat  elaborately  the  meaning  and 
effect  of  this  section — what  right  it  gives,  who  may  bring 
an  action  under  it,  what  court  has  jurisdiction,  whether 
there  is  not  a  fatal  absence  of  any  procedure,  etc.  The  only 
case  in  point,  under  a  statute  similar  to  ours,  that  has  been 
cited,  is  McCook  County  v.  Kammoss,  7  S.  D.  558,  [64  N.  W. 
1123,  58  Am.  St.  Eep.  854] .  In  that  case  the  county,  having 
supported  an  indigent  father,  brought  suit  against  his  chil- 
dren to  recover  for  the  amount  which  the  county  had  already 
expended*  for  such  support,  and  also  to  recover  for  his  future 
support;  and  the  court  held  that  the  county  could  recover 
for  the  amount  already  expended,  but  that  under  the  statute 
there  was  no  procedure  for  enforcing  future  support.  We 
have  referred  to  these  questions  because  they  are  interesting, 
and  because  they  should  be  thoroughly  considered  in  any 
future  cases  which  may  arise  under  said  section  206.  But  it 
is  not  necessary  to  pass  upon  them  definitely  here,  or  to 
determine  whether  McCook  County  v.  Kammoss  was  properly 
decided,  because  we  think  that  the  case  at  bar  does  not  give 
the  plaintiff  a  right  to  recover  under  any  reasonable  con- 
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struction  of  the  section,  and  that  defendant's  motion  for  a 
nonsuit  should  have  been  granted.  The  plaintiff  has  three 
children  other  than  defendant — Mrs.  Perkins,  Mrs.  Germaine, 
who  lives  in  Seattle,  and  a  son  who  has  not  been  heard  from 
in  several  years.  Mrs.  Perkins  testified  as  follows:  **My 
mother  is  living  with  me,  and  I  am  supporting  my  mother. 
I  have  supported  my  mother.  This  sister  in  Seattle  sends 
$5  or  $10  or  $15,  once  a  month  for  the  last  two  years. 
Otherwise,  my  mother  has  been  entirely  supported  and  cared 
for  and  protected  by  me."  It  is  apparent  therefore  that 
plaintiff,  being  supported  by  her  other  children,  and  there 
being  no  threat  of  a  withdrawal  of  such  support,  is  in  no 
condition  to  demand  support  from  defendant.  She  is  de- 
manding from  defendant  what  she  is  already  receiving  from 
another.  For  instance,  what  is  the  judgment  of  $143.30  fort 
Evidently  not  for  her  support,  but  for  an  amount  of  money 
independent  of  and  in  addition  to  the  support  which  she  had 
already  received.  It  may  be  that  her  other  children,  having 
supported  her,  may  maintain  an  action  against  defendant  for 
her  proportionate  contributive  share  of  such  support;  but 
that  question  is  not  here  presented.  A  mother  being  sup- 
ported by  one  child  cannot  maintain  an  action  against  an- 
other chUd  for  another  support  For  this  reason  the  judg- 
ment in  the  case  at  bar  cannot  be  sustained. 
The  judgment  appealed  from  is  reversed. 

Henshaw,  J^  and  Lorigan,  J.,  concurred. 


[B.  F.  No.  4404.    Department  Two.— April  7,  1906.] 

In  the  Matter  of  the  Estate  of  GEORGE  D.  HALL,  Deceased. 

WoL — Dkid— Grant  in  Prjbsenti. — ^A  written  inBtmment  in  the  form 
of  a  deed  granting  and  transferring  in  proBsenii  to  the  grantee  named 
therein  eertain  described  property,  bnt  reserving  its  enjoyment  until 
the  death  of  the  grantor,  is  not  a  will  and  cannot  be  probated  as 
•oeh. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  refusing  to  admit  a  will  to  probate  and 
from  an  order  refusing  a  new  trial.    P.  B.  Ogden,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Nowlin  &  Passett,  and  Aylett  R.  Cotton,  for  Appellant. 
S.  C.  Denson,  and  Thomas  M.  Osmont,  for  Respondents. 

McFARIjAND,  J.— Louisa  Hall,  widow  of  George  D.  Hall, 
deceased,  tiled  a  petition  in  the  probate  court  to  have  pro- 
bated as  a  will  of  said  deceased  a  certain  written  instrument 
of  which  the  following  is  a  copy : — 

**Know  all  men  by  these  presents,  that  I,  George  D.  Hall, 
of  the  city  and  county  of  Alameda,  state  of  California,  the 
party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  five  dollars,  gold  coin  of  the  United  States  of  America, 
to  him  in  hand  paid  as  also  for  and  in  consideration  of  the 
love  and  affection,  and  for  the  better  maintenance  and  sup- 
port of  Louisa  Hall  (his  wife),  of  the  said  city  and  county 
of  Alameda,  state  of  California,  the  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  does  by 
these  presents  grant,  barerain,  sell  and  convey  unto  the 
said  party  of  the  second  part,  his  executors,  adminis- 
trators and  assigns,  all  of  the  personal  property  of  any 
and  every  description  whatsoever  which  I  do  now  possess, 
or  may  hereafter  own  or  possess,  as  conclusively  as  though 
I  had  separately  designated  each  and  every  parcel  thereof 
separately.  This  conveyance,  however,  is  to  remain  null  and 
void  during  my  lifetime,  but  to  become  of  full  force  and 
effect  immediately  upon  my  decease  without  court  process 
of  any  kind.  And  the  said  party  of  the  second  part  is 
hereby  authorized  to  at  said  time  take  full  possession  and 
have  aU  the  rights  of  ownership  of  the  whole  of  said  prop- 
erty; The  said  personal  includes  moneys,  bank  accounts, 
bank  books,  and  all  other  movable  property  of  every  descrip- 
tion. To  have  and  to  hold,  the  same  to  the  said  party  of  the 
second  part  her  executors,  administrators  and  assigns  forever. 
And  I  do,  for  myself  and  my  heirs,  executors  and  adminis- 
trators covenant  and  agree  to  and  with  the  said  party  of  the 
second  part,  her  executors,  administrators  and  assigns  to  war- 
rant and  defend  the  title  to  the  said  property,  goods  and 
chattels  hereby  conveyed  against  the  just  and  lawful  claims 
and  demands  of  all  persons  whomsoever. 
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*'In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  the  fourteenth  day  of  December  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-four.  Geobgb  D. 
Hall.     [Seal.] 

"Signed,  sealed,  and  delivered  in  the  presence  of  E.  L. 
Keese,  Charles  H.  Hubbs." 

The  probate  of  said  instrument  was  contested  by  the 
respondents  herein,  who  are  heirs  at  law  of  the  deceased, 
on  the  ground,  among  others,  that  the  instrument  is  not  a 
will.  The  court  rendered  judgment  denying  the  probate,  and 
from  this  judgment  and  from  an  order  denying  her  motion 
for  a  new  trial  the  said  Louisa  Hall  appeals. 

The  judgment  of  the  lower  court  is  clearly  right.  The 
said  instrument  is  certainly  not  in  form  a  will.  It  does  not 
contain  any  of  the  usual  words  of  devise  or  bequest,  nor  any 
words  equivalent  thereto.  It  is  in  form  and  substance  a  deed 
between  two  parties  by  which  one  grants  and  transfers  to 
the  other  certain  property.  The  evidence  introduced  as  to 
facts  relating  to  the  execution  of  the  instrument  is  of  no 
value  to  appellant.  The  evidence  merely  shows  that  deceased 
told  the  lawyer  who  drew  it  up  that  he  wanted  an  instru- 
ment drawn  so  that  all  of  his  property  should  be  "con- 
veyed" to  his  wife  at  his  death,  and  that  he,  the  lawyer, 
drew  the  instrument  **just  precisely  as  he  stated  he  wanted 
it";  that  the  lawyer  and  another  person  witnessed  the  in- 
strument at  the  request  of  the  deceased  and  in  his  presence 
in  manner  as  appears  at  the  end  of  the  instrument ;  and  that 
deceased  then  delivered  the  instrument  to  the  appellant  who 
has  since  had  possession  of  it.  In  the  whole  transaction  there 
was  nothing  said  by  the  deceased,  or  by  any  one,  about  the 
instrument  being  a  ''will,"  and  there  was  no  publication  of 
it  as  a  will.  Indeed,  it  appears  upon  the  face  of  the  instru- 
ment that  it  was  not  intended  as  a  will,  for  by  its  terms  the 
grantee  was  to  have  immediate  possession  of  the  property  on 
the  death  of  the  deceased  "without  court  process  of  any 
kind";  and  it  purports  to  have*  been  "signed,  sealed  and 
delivered"  in  the  presence  of  the  witnesses.  Wills  are  not 
delivered.  A  testator  keeps  possession  and  control  of  his 
will,  and  may  destroy,  cancel  or  revoke  it  at  any  time,  and 
the  devisee  or  legatee  takes  no  right  or  estate  whatever. 
Apparently  the  only  ground  for  claiming  that  the  instrument 
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should  be  held  to  be  a  will  is  that  the  property  mentioned 
therein  is  not  to  go  into  the  actual  possession  of  the  grantee 
until  the  death  of  the  grantor;  but  that  may  be  a  feature  of 
a  deed  as  well  as  of  a  will.  In  the  ease  at  bar  upon  the 
delivery  of  the  deed  to  the  grantee  it  became  irrevocable, 
which  feature  specially  distinguishes  it  from  a  will  which 
is  in  its  nature  revocable.  In  Jarman  on  Wills  (voL  1,  p.  18) 
the  law  is  correctly  stated  as  follows:  *'A  will  is  an  instra- 
ment  by  which  a  person  makes  a  disposition  of  his  property 
to  take  effect  after  his  decease,  which  is  in  its  own  nature 
ambulatory  and  revocable  during  his  life.  It  is  this  ambu- 
latory quality  which  forms  the  characteristic  of  wills;  for, 
though  a  disposition  by  deed  may  postpone  the  possession  or 
enjoyment,  or  even  the  vesting,  until  the  death  of  the  dis- 
posing party,  yet  the  postponement  is  in  such  case  produced 
by  the  express  terms,'  and  does  not  result  from  the  nature, 
of  the  instrument.*'  (See,  also,  the  leading  case  on  the  sub- 
ject, of  McDaniel  v.  Johns,  45  Miss.  632.)  The  instrument 
in  question  here  is  clearly  a  deed  granting  and  transferring 
in  prcesenti  to  the  grantee  named  therein  the  property  de- 
scribed, but  reserving  its  enjoyment  until  the  happening  of 
a  future  contingency;  and  this  was  clearly  the  purpose  of 
the  grantor.  Whether  or  not  the  instrument  is  effective  for 
the  purpose  intended  is  not  in  question  here;  if  it  should  be 
held  to  be  inoperative  for  that  purpose,  that  fact  would  not 
turn  the  deed  into  a  will. 
The  judgment  and  order  appealed  from  are  afi^rmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[8.  P.  No.  4434.    Department  One.— April  10,  1906.] 

In  the  Matter  of  the  Estate  of  EMILIE  ALEXANDER, 

Deceased. 

Wn<L— Bequest  to  Daughter  if  Ukmabkisd— CoNDmoN — ^Fes. — ^A  pro- 
vision in  a  will  leaving  the  entire  estate  of  the  testatrix  to  a 
daughter  who  was  unmarried  at  the  date  of  its  execution,  "if  she 
remains  unmarried,"  and  "should  she  marrj  .  .  .  my  other  chil- 
dren shaU  divide  it  among  themselves,"  vests  an  absolute  fee  in  the 
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daughter  on  condition  that  she  is  unmarried  at  the  time  of  the  death 
of  the  testatrix,  which  wonld  not  be  divested  bj  her  subsequent 
marriage. 

iDw — Condition  Sxtbsiquent — ^Bestbaint  or  Mabbtagb. — ^If  it  were  the 
intent  of  the  testatrix,  from  such  language,  to  constitute  a  condition 
subsequent,  terminating  the  daughter's  estate  in  fee  and  vesting  it 
in  others  on  her  marriage  at  any  time,  the  condition  would  be  void 
as  in  restraint  of  marriage. 

Id. — ^Bkal  and  Pebsonal  Estate. — Any  distinction  that  may  have  existed 
at  common  law  between  conditions  imposing  restraints  upon  mar- 
riage, as  applied  to  real  and  to  personal  estate,  has  been  abolished  in 
this  state  by  section  710  of  the  Civil  Code. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  distributing  the  estate  of  a  deceased  person.  F.  B. 
Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Frederick  B.  Whitney,  for  Appellants. 
E.  M.  Rosenthal,  for  Respondent 

SLOSS,  J. — Appeal  from  decree  of  final  distribution. 
Emilie  Alexander  died  on  June  5,  1904,  leaving  a  will  which 
was  admitted  to  probate  in  the  superior  court  of  Alameda 
County  on  July  7,  1904.  The  testatrix  was  a  widow,  and 
was  survived  by  three  sons,  George,  Henry,  and  Caesar  Alex- 
ander, and  two  daughters,  Mrs.  Ray  Rosenthal  and  Gussie 
Alexander,  aU  over  the  age  of  twenty-one  years.  The  estate 
having  been  duly  administered,  distribution  was  prayed  for, 
and,  after  proper  proceedings  for  that  purpose,  a  decree 
was  made,  distributing  the  entire  estate  to  Gussie  Alexander, 
one  of  the  daughters,  absolutely.  From  this  decree  the  other 
children  of  the  testatrix  appeal. 

The  controversy  hinges  on  the  construction  of  the  deced- 
ent's will,  which  was  holographic  and  written  in  the  German 
language.    A  translation  reads  as  follows: — 

''Oakland,  the  28th  March,  1903. 
"This  is  my  last  wish  while  I  still  have  good  health  and 
full  understanding,  that  if  Gussie  Alexander  remains  unmar- 
ried, that  all  I  have  as  well  as  real  estate  belongs  to  her, 
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should  she  marry,  then  the  house  belongs  to  her  for  which  she 
has  the  contract  that  she  bought  it,  hers.  The  rest  my  other 
children  shall  divide  among  themselves;  Henry  Alexander, 
George  Alexander,  Caesar  Alexander,  and  Bay  Rosenthal. 
This  is  my  last  wish. 

(Signed)  *'Mrs.  Emilie  AiiEXANDeb. 

**The  testament  which  Mr.  Rosenthal  has  can  be  torn  up, 
it  is  against  my  wish." 

The  phrase  **the  house  belongs  to  her  for  which  she  has 
the  contract  that  she  bought  it,  hers,"  refers  to  a  dwelling- 
house  which  had  been  conveyed  by  the  testatrix  to  Gussie 
prior  to  the  making  of  the  will,  and  this  property  formed  no 
portion  of  the  estate.  At  the  date  of  the  will  Gussie  Alex- 
ander was  the  only  unmarried  daughter  of  the  testatrix, 
and  she  never  has  married.  The  sons  were  ell  engaged  in 
business. 

Prom  these  facts  we  must  determine  what  interest  or  estate 
is  given  to  Gussie  Alexander  under  the  will,  and  what  to  the 
other  children  of  the  testatrix.  The  essential  words  of  the 
will  are,  '*if  Gussie  Alexander  remains  unmarried,  that  all 
that  I  have  .  .  .  belongs  to  her,  should  she  marry  .  .  .  my 
other  children  shall  divide  [it]  among  themselves." 

The  contention  of  the  appellants  is  that  these  words  give  to 
Gussie  an  estate  limited  in  its  creation  to  the  period  during 
which  she  may  remain  unmarried,  with  a  remainder  over  to 
the  othei*  children,  to  take  effect  on  her  death,  or,  if  she 
should  marry,  on  her  marriage.  The  respondent,  on  the  other 
hand,  claims  that  the  gift  to  Gussie  is  a  fee,  which  is  to  vest 
on  condition  that  she  is  unmarried,  and  that  the  period  at 
which  the  contingency  of  marriage  or  non-marriage  is  to  be 
determined  is  the  death  of  the  testatrix.  We  see  nothing  in 
the  language  of  the  will  to  indicate  that,  in  any  view,  Gussie 
is  given  a  life  estate.  There  are  no  words  in  the  instrument 
referring  to  her  life  or  death.  The  only  event  affecting  her 
title,  whether  by  way  of  condition  precedent  or  subsequent, 
or  of  limitation,  is  her  marriage.  She  takes,  therefore,  either 
an  estate  limited  in  duration  to  the  period  during  which  she 
remains  unmarried,  or  a  fee,  conditional  upon  her  being 
unmarried  at  some  time.     (Whether  such  fee,  once  vested. 
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is  to  be  cut  off  hy  a  subsequent  marriage,  is  considered  in 
another  part  of  this  opinion.) 

A  devise  or  bequest  for  the  time  during  which  the  grantee 
remains  unmarried,  is  a  not  unusual  form  of  gift.  In  such 
case  the  vesting  of  the  estate  does  not  depend  on  a  condition 
precedent,  nor  is  it  divested  by  a  condition  subsequent.  The 
provision  regarding  marriage  is  a  limitation,  not  a  condition. 
(2  Woemer  on  American  Law  of  Administration,  2d  ed., 
962.)  On  marriage,  the  estate  ceases  by  the  expiration  of  the 
term  for  which,  at  the  outset,  it  was  created.  But  the  words 
of  this  will  are  not  the  words  ordinarily  used  for  th6  creation 
of  such  limited  estate.  This  is  not  a  gift  to  Gussie  **  while 
she  remains  unmarried,*'  or  "so  long  as  she  remains  unmar- 
ried," or  ** until  she  marries.''  On  the  contrary,  the  estate 
is  given  to  her  ^'if  she  remains  unmarried.'*  The  word  **if," 
in  legal  as  in  ordinary  phraseology,  imports  a  condition,  and 
there  is  no  reason  to  give  it  another  construction  here.  This, 
then,  is  a  gift  to  Qussie  on  condition  that  she  remains  unmar- 
ried. Unmarried  whent  Certainly  the  gift  cannot  be  on 
condition  that  she  remains  unmarried  at  all  times,  since  in 
that  view,  she  could  never  take  anything  as  long  as  she  lived. 
If  she  married,  the  condition  would  be  broken;  if  not,  it 
would  not  have  been  fully  complied  with.  The  only  reason- 
able construction  to  give  these  words  is  to  hold  that  they  refer 
to  the  state  of  affairs  that  may  exist  at  the  death  of  the 
testatrix.  And  this  accords  with  the  general  intent  of  the 
testatrix,  deducible  from  the  whole  will,  and  the  circum- 
stances under  which  it  was  executed.  Her  sons  were,  by 
reason  of  their  occupations,  self-supporting,  and  the  one 
daughter,  being  married,  was  provided  for.  Obviously  the 
testatrix  wished  upon  her  death  to  make  special  provision 
for  her  other  daughter,  if  that  daughter  should  be  left  with- 
out the  protection  of  a  husband. 

The  words  **if  she  remains  unmarried"  may  be  construed 
to  refer  to  the  date  of  the  testatrix's  death  without  violating 
any  settled  rules  of  construction.  While  with  reference  to  its 
effect  a  will  speaks  from  the  death  of  the  testatrix,  it  will, 
where  the  testator  speaks  of  a  condition  of  things  as  actually 
existing,  be  held  as  referring  to  the  date  of  the  will.  (2  Woerner 
on  American  Law  of  Administration,  2d  ed.,  887,  888 ;  1  Red- 
field  on  Wills,  4th  ed.,  880.)     This  will,  by  necessary  implica- 
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tion,  speaks  of  Gussie  as  an  unmarried  woman.  Such  reference 
to  her  is  to  be  taken  as  speaking  of  her  condition  at  the  date 
of  the  execution  of  the  will.  And  the  condition  of  her 
remaining  unmarried  is  given  full  operation  by  referring  the 
time  of  its  performance  to  the  death  of  the  testatrix.  There 
are  many  cases  of  similar  construction.  A  devise  to  A,  with 
a  limitation  over  in  case  of  his  death,  vests  an  absolute  estate 
in  A,  unless  he  dies  during  the  testator's  lifetime.  {WiUs 
V.  Wills,  85  Ky.  486,  [3  S.  W.  90] ;  Herbert  v.  Executor  of 
Tuthill,  1  N.  J.  Ch.  141;  Jones  v.  Webb,  5  Del.  Ch.  132; 
Biddle's  Estate,  28  Pa.  St.  59;  Phelps  v.  Phelps,  55  Conn. 
359,  [11  Atl.  596] ;  Wright  v.  Charley,  129  Ind.  257,  [28  N.  E. 
706] ;  Kohtz  V.  Eldred,  208  111.  60,  [69  N.  E.  900] ;  2  Jarman 
on  Wills,  6th  ed.,  661.)  Similarly,  a  gift  to  various  persons 
*'or  the  survivors  of  them''  refers  to  those  surviving  at  the 
death  of  the  testator.  (2  Jarman  on  Wills,  6th  ed.,  661; 
Stevenson  v.  Lesley,  70  N.  Y.  512 ;  Matter  of  Mahan,  98  N.  Y. 
372.)  The  Civil  Code  of  this  state  provides  (sec.  1336)  that 
''Words  in  a  will  referring  to  death  or  survivorship,  simply, 
relate  to  the  time  of  the  testator's  death,  unless  possession 
is  actually  postponed,  when  they  must  be  referred  to  the 
time  of  possession."  But  the  above  authorities,  as  well  as 
many  more  that  might  be  cited,  show  that  the  same  rule 
exists  universally,  irrespective  of  any  statute. 

A  case  very  similar  to  the  one  at  bar  was  Denfield,  Peti- 
tioner, 156  Mass.  265,  [30  N.  E.  1018].  There  the  will,  after 
devising  certain  property  to  the  testator's  daughter,  went 
on  to  say:  **The  above  provision  for  my  daughter  is  made 
on  condition  she  remain  single."  The  court  said  that  the 
condition  **  seems  to  be  satisfied  by  holding  that  it  is  to 
continue  until  the  time  comes  for  distribution  of  the  residue. 
It  means  on  condition  she  remain  single  at  that  time.  Other- 
wise it  could  never  be  determined  in  her  lifetime  whether  she 
was  to  take  the  gift  absolutely  or  not."  In  principle, 
the  case  seems  directly  in  point,  notwithstanding  the  fact 
that  there  were  special  circumstances  (not  existing  here), 
which  led  the  court  to  hold  that  the  time  when  the  condition 
was  to  be  fulfilled  was  the  date  of  distribution,  rather  than 
the  death  of  the  testator. 

If  Gussie  takes  by  reason  of  her  having  remained  nnmarried 
until  the  death  of  her  mother,  it  is  unnecessary  to  consider 
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at  length  the  effect  of  the  gift  to  the  other  children,  if  she 
should  marry.  For  the  same  reasons  governing  the  construc- 
tion of  the  gift  to  her,  it  may  well  be  argued  that  the  event 
of  hep  marriage,  which  is  to  vest  the  estate  in  her  brothers 
and  sister,  must  occur  before  the  death  of  the  testatrix.  But 
if  it  be  said  that  the  intent  was  that  this  language  should  con- 
stitute a  condition  subsequent,  terminating  her  estate  in  fee, 
and  vesting  it  in  others  on  her  marriage  at  any  time,  the 
condition  would  be  void  as  in  restraint  of  marriage.  Any 
distinction  that  may  have  existed  at  common  law  between 
such  conditions  as  applied  to  real  and  to  personal  estate  (30 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  802)  has  been  abolished 
in  this  state  by  section  710  of  the  Civil  Code,  under  which 
conditions  imposing  restraint  upon  marriage  (with  two  ex- 
ceptions not  here  involved)  are  void. 

Under  any  view,  the  distribution  to  the  respondent  was 
proper. 

The  decree  is  aflSrmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[8.  F.  No.  3507.    Department  One. — April  10,  1906.] 

FRANK  POWDEN,  Special  Administrator  of  Estate  of 
Mark  Fowden,  Deceased,  Respondent,  v.  PACIFIC 
COAST  STEAJklSHIP  COMPANY  et  al..  Appellants. 

Action  fob  Nigijoenox  —  Statkmint  —  Death  of  Plaintipf  after 
Judgment  fob  Him — Common-Law  Rule.— Though  the  common-law 
rule  that  a  personal  action  dies  with  the  person  applies  to  an  action 
for  a  personal  injury  caused  bj  negligence  of  a  defendant,  pending 
suit,  that  role  not  having  been  changed  in  this  state,  yet  that  rule 
is  inapplicable  where  the  death  of  the  plaintiff  occurs  after  a  judg- 
ment in  his  favor  which  has  not  been  vacated. 

Id. — Suspension  of  Judgment. — ^The  mere  sospension  of  the  judgment 
for  the  plaintiff  pending  proceeding  on  motion  for  a  new  trial  by 
a  defendant,  which  is  denied,  or  pending  an  appeal  from  the  judg- 
ment and  order  denying  a  new  trial,  does  not  annul  the  judgment  or 
effect  an  abatement  thereof  if  the  judgment  is  not  reversed. 

Id. — Joint  Veedict  and  Jthhsment — ^New  Trial  as  to  One  Defendant- 
Judgment  not  Wholly  Vacated. — The  fact  that  the  verdict  and 
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judgment  for  negligence  were  jointly  entered  against  two  defendants^ 
and  that  a  new  trial  was  granted  as  to  one  of  them,  cannot  operate 
to  vacate  the  Terdiet  and  judgment  in  toto  as  to  both  of  them.  Such 
role  is  not  the  law  of  this  state,  under  which  verdict  and  judgment 
may  be  given  for  one  of  two  defendants  sued  jointly,  and  against 
another,  if  the  proof  justify  it;  and  if  the  joint  verdict  and  judg- 
ment are  erroneous  as  to  one  they  may  be  vacated  as  to  that  one 
only  and  remain  in  full  force  as  to  the  other. 

Id. — SuppoET  OP  Vekdict  as  to  Nbg licence  of  Steamship  Company — 
Breaking  op  Hawser  Used  tobl  Docking — ^Burden  op  Proof — 
Question  for  Jury.— A  verdict  as  to  the  negligence  of  a  steamship 
company  is  sufficiently  supported  by  the  breaking  of  a  hawser  used 
for  docking  a  vessel,  to  the  injury  of  the  plaintiff,  which  is  prima 
facie  proof  of  negligence,  throwing  the  burden  upon  the  carrier  to 
show  the  absence  of  negligence  and  that  it  arose  from  circumstances 
not  under  its  controL  Whether  such  a  showing  was  made  was  a 
question  for  the  jury. 

Id. — Contributory  Nbgugencs — Question  for  Jury — Support  of  Vkb- 
DICT. — Where  the  evidence  was  such  as  to  warrant  the  jury  in  finding 
that  the  plaintiff  was  not  guilty  of  contributory  negligence  in  simply 
standing  near  a  rail  where  he  was  injured  by  the  broken  hawser,  if 
he  was  not  warned  of  the  possible  danger,  the  question  whether  be 
was  leaning  over  the  rail  with  his  head  projected,  and  sustained  this 
position  despite  warning  to  stand  back,  was  for  the  jury.  By  their 
verdict  for  the  plaintiff  they  answered  that  question  in  the  negative; 
and  their  verdict  must  be  sustained  upon  the  credible  evidence  of  the 
plaintiff  notwithstanding  the  greater  number  of  witnesses  for  the 
defendant  to  the  contrary. 

Id. — Province  of  Trial  Court — ^Duty  of  Appellate  Court — Substan- 
tial Conflict  of  Evidence. — It  is  the  province  of  the  trial  court 
to  grant  a  new  trial  when  the  verdict  is  against  the  preponderance 
of  the  evidence;  but  it  is  the  duty  of  the  appellate  court  to  sustain 
the  verdict  where  there  is  a  substantial  conflict  of  the  evidence,  no 
matter  how  much  it  may  preponderate  upon  the  other  side. 

APPEAL  from  a  judgrment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  W.  Towle,  Jr.,  for  Appellants. 

James  G.  Maguire,  and  James  L.  Gallagher,  for  Respondent. 

ANGBLLOTTI,  J.— On  May  15,  1898,  Mark  Fowden, 
while  a  passenger  on  defendant  corporation's  steamer,  Santa 
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Rosa,  bound  from  Port  Angeles,  Los  Angeles  County,  to  the 
city  and  county  of  San  Francisco,  and  while  such  steamer 
was  docking  at  Santa  Barbara,  was  severely  injured  by 
reason  of  the  parting  of  a  thirteen-inch  hawser  used  in  said 
docking,  which  had  been  attached  to  a  pile  on  the  wharf,  and 
which  parted  under  the  strain  to  which  it  was  subjected, 
one  end  thereof  recoiling  and  striking  Powden  upon  his  face 
and  head.  Powden  instituted  this  action  for  damages  result- 
ing from  the  injuries  thus  received,  against  both  the  steamship 
company  and  Ezekiel  Alexander,  the  captain  commanding 
said  steamer  at  the  time  of  the  accident,  alleging  that  the 
hawser  was  broken  by  reason  of  the  excessive  strain  to  which 
it  was  subjected  through  the  negligence  of  defendants  in 
operating  the  steamer,  and  also  that  said  hawser  was  worn, 
weak,  and  defective,  and  wholly  incapable  of  bearing  the 
strain  to  which  it  was  subjected  in  the.  work  for  which  it 
was  used,  and  that  this  defective  condition  was  known  to 
defendants.  The  case  was  tried  by  a  jury,  and  a  verdict 
was  rendered  in  favor  of  plaintiff  against  both  defendants 
for  six  thousand  dollars,  upon  which  judgment  was  entered. 
Both  defendants  moved  for  a  new  trial  upon  various  grounds, 
and  the  trial  court  granted  the  motion  as  to  defendant  Alex- 
ander, and  denied  it  as  to  the  steamship  company.  The 
defendants  appeal  from  so  much  of  the  order  as  denied  the 
steamship  company  a  new  trial. 

Subsequent  to  the  entry  of  judgment  and  the  order  on 
motion  for  a  new  trial,  the  plaintiff  died,  and  Prank  Powden, 
special  administrator  of  his  estate,  has  been  substituted 
herein. 

1.  It  is  urged  that  plaintiff's  action  being  based  on  negli- 
gence resulting  in  his  personal  injury,  his  death  abates  the 
action  and  vacates  everything  done  therein.  Defendant  thus 
invokes  the  application  of  the  common-law  rule,  actio  per- 
sofialis  moritur  cum  persona,  and  it  may  be  conceded  that 
the  rule  applies  to  such  a  cause  of  action  as  is  stated  in  the 
complaint  herein,  and  that  no  change  in  the  common-law 
rule  material  to  such  a  cause  of  action  has  been  made  by 
statute  in  this  state.  (See  Barker  v.  Clark,  57  Cal.  245.) 
It  must,  however,  be  held  that  the  rule  has  no  application 
under  the  circumstances  of  this  case.  Here,  judgment  upon 
the  cause  of  action  alleged  was  given  and  entered  in  favor  of 
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the  plaintiff  prior  to  his  death,  and  this  judgment  has  not  been 
vacated. 

The  pending  proceeding  instituted  by  defendants   after 
judgment  for  the  purpose  of  obtaining  a  new  trial  is,  as 
suggested  bjr  appellants,  a  new  statutory  proceeding,   col- 
lateral to  the  original  proceeding,  and  having  no  other  effect 
thereon,  in  the  absence  of  an  order  granting  a  new  trial, 
than  to  stay  proceedings  on  the  judgment  if  a  proper  stay- 
bond  be  given,  and  to  keep  the  action  pending  until  the  final 
disposition  of  the  motion.     In  other  words,  the  judgment 
entered  is  at  most  simply  suspended  pending  the  proceeding, 
and  not  vacated,  and  if  the  motion  be  finally  denied,  the 
judgment  already  entered  will  stand  as  and  from  the  date 
on  which  it  was  given.    Tinder  our  practice,  proceedings  by 
an  unsuccessful  party  to  obtain  a  new  trial  are  analogous 
to  proceedings  on  writ  of  error,  or  an  appeal  in  the  nature 
of  a  writ  of  error,  and  are,  in  effect,  a  new  action  brought 
to  reverse  a  judgment  in  the  lower  court,  and  if  for  any  reason 
they  abate,  the  judgment  sought  to  be  reversed  remains  in 
force  as  if  no  such  proceetlings  had  ever  been  brought    The 
authorities  are  practically  unanimous  upon  the  proposition 
that  although  the  cause  of  action  is  such  that  it  would  abate 
by  the  death  of  the  plaintiff  before  judgment,  the  death  of 
the  plaintiff  after  judgment,  and  pending  disposition  of  a 
writ  of  error  or  appeal  in  the  nature  of  a  writ  of  error,  will 
not  affect  the  judgment.     As  some  of  the  cases  say,  the 
original  wrong  or  daim  is  merged  in  the  judgment,  which 
has  all  the  attributes  of  a  judgment  in  actions  ex  contractu. 
After  the  giving  of  the  judgment,  the  controversy  is  over 
the  judgment,  and  not  over  the  original  wrong.     The  judg- 
ment is  not  annulled  during  the  pendency  of  such  controversy, 
but  simply  suspended.     {Kelly  v.  Kelly,  137  Ind,  690,   [37 
N.  B.  545] ;  Carr  v.  Bisher,  119  N.  Y.  117,  [23  N.  E.  296]  ; 
Kimbrough  v.  Mitchell,  38  Tenn.  539;  Akers  v.  Akers,  84 
Tenn.  7,  [57  Am.  Eep.  207] ;  Knox  v.  Knox,  12  N.  H.  352; 
Lewis  V.  McDaniel,  82  Mo.  577;  In  re  First  National  Bank, 
49  Fed.  120;  Lewis  v.  8t.  Louis  etc.  B.  B.  Co.,  59  Mo.  495, 
[21  Am.  Eep.  385] ;  Galveston  City  By.  v.  NoUm,  53  Tex. 
139;  5  Bncy.  of  Plead.  &  Prac,  794;  1  Cyc.  pp.  78  and  79.) 
Where  the  subsequent  proceedings  are  in  the  nature  of  what 
has  been  called  a  "broad  appeal,"  having  the  effect  of  abso- 
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lately  annulling  the  judgment  and  requiring  a  judgment  de 
novo  in  the  appellate  or  reviewing  court,  a  different  rule  may 
logically  be  applied.  Such  must  have  been  the  reason  for  the 
decision  in  Faith  v.  Carpenter,  33  Ga.  79,  where  it  was  held 
that  the  death  of  the  party  pending  appeal  abated  the  action 
altogether.  Of  course,  if  the  order  denying  a  new  trial  be  here 
reversed,  the  effect  of  such  reversal  would  be  to  vacate  the 
judgment,  and  the  case  would  then  stand  in  the  same  position 
as  though  no  judgment  had  ever  been  given,  in  which  event 
defendant  might  successfully  contend  that  no  further  pro- 
ceedings could  be  had.  That,  however,  is  not  a  question  for 
determination  here.  The  case  of  Oerling  v.  Baltimore  etc.  R.  R. 
Co.,  151  U.  S.  673,  [14  Sup.  Ct.  533],  cited  by  defendants, 
i3  not  in  point.  There  the  verdict  and  judgment  were  for 
defendant,  and  the  plaintiff  died  during  the  pendency  of  the 
proceedings  instituted  by  him  to  obtain  a  reversal  and  a  new 
trial. 

2.  It  is  claimed  that  as  the  verdict  was  a  joint  verdict  against 
both  defendants,  the  granting  of  a  new  trial  as  to  one  vacated 
the  verdict  and  the  judgment  entered  thereon  in  toto.  We 
see  no  force  in  this  contention.  The  rule  contended  for  by 
defendants  in  this  respect  is  not  the  law  in  this  state.  Plain- 
tiff had  the  right  to  join  as  defendants  all  whom  he  may  have 
considered  participants  in  the  alleged  act  of  negligence,  and 
therefore  liable  as  joint  tort-feasors.  But  this  did  not  make 
his  right  to  recover  the  resulting  damages  from  one  so  joined 
in  any  degree  dependent  upon  his  success  as  against  the  other. 
Under  our  code,  verdict  and  judgment  might  be  given  in  his 
favor  against  one  defendant  so  sued,  and  in  favor  of  the 
other,  if  the  proofs  justified  it.     (Code  Civ.  Proc,  sec.  578.) 

A  verdict  rendered  against  both  is  a  finding  that  both 
participated  in  the  negligent  act,  and  are  therefore  jointly 
liable  to  the  plaintiff  therefor,  but  the  verdict  and  judgment 
entered  thereon  are  subject  to  review,  and  if  on  such  review 
it  be  determined  that  the  verdict  and  judgment  are  for  any 
reason  erroneous  as  to  one,  they  may  be  vacated  as  to  that 
one  only,  and  remain  in  full  force  as  to  the  other.  This  was 
definitely  decided  by  this  court  in  Nichols  v.  Dunphy,  58  Cal. 
605.  There,  verdict  and  judgment  in  an  action  for  damages 
for  negligence  had  been  given  against  two  defendants  jointly 
sued,  and  one  only  had  appealed,  and  as  to  him  the  judgment 
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had  been  reversed.  It  was  held  that  as  to  the  other  the  judg- 
ment remained  in  full  force,  the  court  saying,  **As  to  her,  there 
was  a  valid  judgment,  in  plaintiff's  favor,  unappealed  from 
and  undisturbed."  And  an  order  quashing  an  execution 
issued  against  said  such  other  defendant  on  such  judgment 
was  reversed. 

This  case,  which  is  in  accord  with  the  prevailing  rule  in  the 
United  States,  has  been  approvingly  cited  many  times  by  this 
court,  and  completely  disposes  of  the  theory  that  the  verdict 
and  judgment  against  two  or  more  alleged  tort-feasors  are 
entire  in  the  sense  that  if  they  are  vacated  as  to  one  they  must 
also  necessarily  fall  as  to  the  others.  It  is  of  course  im- 
material whether  the  vacating  of  the  verdict  as  to  one  defend- 
ant be  accomplished  by  a  reversal  of  the  judgment  on  an 
appeal  or  by  the  granting  of  a  motion  for  a  new  trial.  (See, 
also,  Dawson  v.  Schloss,  93  Cal.  194,  [29  Pac.  31] ;  Grundel 
V.  Union  Iron  Works,  127  Cal.  438,  [78  Am.  St.  Rep.  75,  59 
Pac.  826] ;  Hubbell  v.  Meiggs,  50  N.  Y.  480;  Martin  t.  FarreU, 
66  App.  Div.  179,  [72  N.  Y.  Supp.  934] ;  and  16  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  p.  676.) 

The  case  of  Rankin  v.  Central  Pacific  R.  R.  Co,,  73  Cal.  93, 
[15  Pac.  57],  does  not  assist  defendants.  The  appeal  there  was 
by  the  plaintiff  from  a  judgment  in  his  favor  against  one  of  two 
defendants,  and  in  favor  of  the  other  defendant,  entered 
upon  a  verdict  which  was  entirely  silent  as  to  such  other 
defendant,  and  it  was  simply  held  that  the  judgment  in  favor 
of  such  defendant  against  plaintiff  could  not  stand  in  the 
absence  of  a  verdict  to  support  it,  and  that  a  verdict  which 
was  silent  as  to  a  defendant,  was  no  verdict  at  all  as  to  such 
defendant.  Nor  is  the  case  of  Chetwood  v.  Calif omia 
National  Bank,  113  Cal.  414,  [45  Pac.  704],  in  point  There 
the  cause  of  action  alleged  against  three  defendants  was  their 
joint  neglect  to  perform  duties  collectively  undertaken  as 
members  of  the  executive  committee  of  a  bank,  resulting  in  the 
loss  to  said  bank  of  large  sums  of  money,  and  there  was 
therein  no  pretense  of  any  claim  of  a  several  and  separate 
liability  upon  the  part  of  each  defendant.  They  were  negli- 
gent as  a  body,  or  not  at  all.  A  judgment  was  given  against 
one  defendant  only,  upon  findings  which  failed  to  show  any 
negligence  on  the  part  of  the  executive  committee,  or  any 
member  thereof,  as  such,  but  only  showed  that  such  defendant 
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was  individually  and  separately  negligent  in  the  performance 
of  his  duties  as  president  of  the  bank,  and  it  was  held  that 
this  was  a  different  cause  of  action  from  that  presented  by 
the  pleadings.  The  case  was  simply  one  of  a  material  variance 
between  pleadings  and  proof.  In  the  case  at  bar  a  verdict 
and  judgment  as  to  one  only  of  the  defendants  would  as  to 
such  defendant,  be  entirely  consistent  with  the  allegations 
of  the  complaint,  which  states  a  complete  and  separate  in- 
dividual liability  on  account  of  the  single  act  complained  of, 
on  the  part  of  each  defendant,  aud  such  a  verdict,  in  the 
absence  of  objection  by  plaintiff,  as  in  Rankin  v.  Central 
Pacific  R.  R.  Co.,  73  Cal.  93,  [15  Pac.  57],  would  stand 
as  against  such  defendant. 

Defendants  apparently  claim  that  where  a  plaintiff  has 
elected  to  sue  two  joint  tort-feasors  jointly  there  can  be  no 
subsequent  severance  without  the  consent  of  the  defendants, 
or  one  of  them,  as  where  one  moves  for  a  new  trial  or  takes 
an  appeal,  and  the  other  does  not,  as  in  the  case  of  Nichols 
V.  Dunphy,  58  Cal.  605.  But  manifestly  this  is  not  so,  if  the 
appellate  court  can,  upon  the  appeal  of  both,  affirm  as  to  one 
and  reverse  as  to  the  other,  and  as  to  this  there  can  be  no 
question  under  the  authorities. 

When  we  consider  the  nature  of  the  liability  of  two  or 
more  persons  jointly  engaged  in  the  commission  of  a  tort,  it  is 
apparent  that  any  such  wrong-doer  cannot  at  any  stage  of 
the  proceedings  insist  that  any  or  all  of  his  associates  in  the 
act  shall  bear  with  him  the  burden  of  defending  against  the 
claim  of  the  injured  party  or  of  compensating  him  for  the 
injury.  There  is  no  right  of  contribution  among  them.  They 
are  all  jointly  and  severally  liable,  as  the  injured  party  may 
elect.  The  injured  party  may  sue  all  or  any  of  them  jointly, 
or  each  separately,  or,  having  secured  a  joint  judgment 
against  all,  enforce  such  judgment  by  execution  against  one 
only,  the  only  limitation  being  that  he  can  have  but  one 
satisfaction  for  the  injury  that  he  has  received.  Each  of 
the  joint  tort-feasors  being  liable  for  all  the  damage,  with- 
out regaiQ  to  their  different  degrees  of  culpability,  when 
his  cause  of  action  is  satisfied  as  to  one,  it  is  satisfied  as 
to  aU. 

Clearly,  the  granting  of  a  new  trial  as  to  one  cannot  give 
to  the  other  any  legal  ground  for  complaint.     That  the  lia- 
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bility  of  defendant  Alexander  has  not  been  adjudged  is 
entirely  immaterial  to  the  steamship  company. 

3.  While  a  contrary  finding  would  have  been  sustained, 
it  cannot  be  held  that  there  was  not  suflScient  evidence  to  sus- 
tain the  finding  of  the  jury  that  the  steamship  company  was 
guilty  of  negligence.  We  see  no  good  reason  why  the  general 
rule  to  the  effect  that  the  breaking  or  giving  way  of  an 
instrumentality  being  used  by  and  under  the  control  of  the 
carrier  is  prima  facie  proof  of  the  negligence,  throwing  the 
burden  upon  the  carrier  to  show  the  absence  of  negligence,  is 
not  applicable  to  a  hawser  used  for  the  purpose  of  docking  a 
vessel.  Ordinarily,  such  a  hawser,  of  suitable  size,  material, 
and  construction,  in  proper  condition  and  carefully  used,  will 
sustain  the  strain  to  which  it  is  subjected,  and  thus  serve  the 
purpose  for  which  it  is  used,  and  under  ordinary  conditions 
a  parting  thereof  would  reasonably  indicate  that  it  was  de- 
fective or  had  been  negligently  subjected  by  those  in  charge 
of  the  steamer  to  an  unnecessary  strain.  This  affords  the 
basis  for  the  application  of  the  rule.  It  is  true  that  the  con- 
ditions produced  by  high  wind  and  heavy  seas  are  sometimes 
such  that  the  highest  care  will  not  be  effectual  to  prevent 
such  an  unusual  strain  as  will  part  the  very  best  hawser  that 
it  is  practicable  to  use,  but  these  are  not  the  ordinary  con- 
ditions, and  it  devolves  upon  the  carrier  to  show  that  the 
parting  of  the  hawser  was  caused  by  circumstances  over  which 
it  had  no  control  and  against  which  the  highest  degree  of  care 
would  not  avail.  Whether  such,  a  showing  was  here  made 
was  a  question  for  the  jury.  (See  McCurrie  v.  Southern 
Pacific  Co.  122  Cal.  558,  [55  Pac.  324];  Cody  v.  Market 
Street  By,  Co.,  (Cal.)  [82  Pac.  666],  and  cases  there  cited.) 
We  see  nothing  contrary  to  this  view  in  The  Columbia,  [109 
Fed.  660],  48  C.  C.  A.  596.  While  there  was  some  evidence 
to  the  effect  that  the  hawser  was  of  the  largest  practicable 
size  and  of  the  best  possible  material  and  construction,  it 
also  appeared  that  the  hawser  had  broken  on  the  second  trip 
on  which  it  was  used,  under  circumstances  not  disclosed  by 
the  testimony,  within  two  or  three  feet  of  the  se<!ond  break, 
and  had  been  spliced,  and  had  been  in  use  for  the  four  or 
five  months  preceding  the  accident  without  any  further  or 
other  test  than  that  to  which  it  had  been  subjected  by  its 
ordinary  use.    As  suggested  by  respondent,  there  is  no  evidence 
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whatever  of  any  test  or  inspection  of  the  hawser  by  any  one 
from  the  time  it  first  parted  to  the  time  of  the  accident  in 
question. 

4.    It  is  most  earnestly  contended  that  the  evidence  com- 
pels the  conclusion  that  Fowden  was  guilty  of  negligence 
contributing  to  his  injury.    As  already  stated,  at  the  time 
of  the  accident  the  steamer  was  being  docked  at  the  wharf 
at  Santa  Barbara.     The  line  that  parted  was  known  as  the 
spring-line,  which  extended  from  the  main  deck  through  a 
chock  near  the  bow  of  the  vessel  to  a  pile  on  the  wharf.     Its 
use  was  to  prevent  the  vessel  going  ahead,  and  it  was  two 
hundred  and  twenty-five  or  two  hundred   and   thirty   feet 
long.    Fowden,  a  first-class  passenger,  was  on  the  saloon  deck, 
the  deck  above  the  main  deck,  and  in  a  place,  on  the  land- 
side  thereof,  given  over,  under  ordinary  conditions,  to  the  use 
of  first-class  passengers.    This  deck  had  a  ijetting  bulwark 
about  three  feet  in  height,  topped  by  a  rail,  extending  from 
which  to  the  deck  above,  a  distance  of  a  little  over  four  feet, 
were  stanchions  about  seven  feet  apart,  the  space  between  said 
stanchions  being   open.    There   were   seats   about   fourteen 
inches  wide  and  twenty  inches  high  running  along  the  net 
bulwark.    Fowden  was  near  the  seventh  stanchion,  and,  ac- 
cording to  his  own  testimony,  standing  upright  there,  with 
his  hands  behind  him.     The  spring-line   parted  somewhere 
between  the  sixth  and  eighth  or  ninth  stanchions,  and  one 
end  thereof  flew  up  and  hit  him  on  the  lower  part  of  the 
head  with  great  force.     The  claim  of  defendants  was  that 
the  hawser  in  its  recoil  did  not  reach  the  space  within  the  rail 
at  all,  but  that  Fowden  at  this  time  was  leaning  over  the 
rail  with  his  head  projected  thereover,  and  that  he  maintained 
this  i)osition  in  disregard  of  the  warnings  of  the  servants  of 
the  company.    The  trial  court  instructed  the  jury,  in  effect, 
that  if  Fowden  was  standing  with  his  head  projected  over 
the  rail  of  the  steamer,  and  was  warned  by  the  servants  of 
defendants  that  his  position  was  a  dangerous  one,  and  in 
disregard  of  such  warning  maintained  such  position  to  the 
time  of  the  accident,  and  was  there  injured,  his  act  in  main- 
taining such  position  was  contributory  negligence,  and  their 
verdict  must  be  for  the  defendants. 

We  are  satisfied  that  the  evidence  was  such  as  to  warrant 
the  jury  in  concluding  that  Fowden  was  not  guilty  of  negli- 
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gence  in  simply  standing  near  the  rail,  if  he  was  not  warned 
of  the  possible  danger.  The  question,  then,  is  as  to  whether 
he  was  leaning  over  the  rail  with  his  h^ad  projected  thereover, 
and  maintained  this  position,  despite  .warning  to  stand  back. 
The  jury  by  their  verdict  have  answered  this  question  in  the 
negative.  Was  there  sufficient  evidence  to  sustain  their 
finding  1 

According  to  the  record  before  us,  the  testimony  of  the 
many  persons  who  claimed  to  be  eye-witnesses  was  contrarj' 
'  to  this  conclusion  of  the  jury.  Several  apparently  disin- 
terested passengers  testified  that  Fowden's  head  was  projected 
over  the  rail,  that  the  passengers  were  warned  by  employees  of 
defendant  steamship  company  to  stand  back  and  told  that 
there  was  danger,  and  some  testified  that  Fowden  nevertheless 
maintained  his  position,  and  several  employees  testified  to  the 
giving  of  the  warning,  some  testifying  that  they  personally 
warned  Fowden  himself,  and  that  he  declined  to  move.  No 
person  testified  to  the  contrary  except  Fowden  himself,  but  he 
was  very  positive  in  his  testimony  that  his  head  was  at  no  time 
projected  over  the  rail,  and  that  no  warning  was  given  to  him, 
or,  within  his  hearing,  to  the  others  to  stand  back.  In  the  face 
of  this  positive  testimony  on  the  part  of  Fowden,  can  it  be 
said  that  there  was  not  a  substantial  conflict  in  the  evidence? 
While  the  record  produces  in  our  minds  the  opinion  that  the 
verdict  of  the  jury  was  against  the  great  weight  of  evidence 
of  the  eye-witnesses,  we  are  satisfied  that  this  question  must  be 
answered  in  the  negative. 

Leaving  out  of  view  for  the  moment  the  evidence  of  defend- 
ants* witnesses  above  referred  to,  there  was  under  the  circum- 
stances of  this  case  nothing  in  this  testimony  of  Fowden  that 
was  so  inherently  improbable  as  to  compel  the  conclusion  that 
it  was  unworthy  of  belief.  It  certainly  cannot  be  held  that 
his  injuries  were  of  such  a  nature  that  they  could  have  been 
inflicted  only  while  his  head  was  projected  over  the  rail.  Nor 
can  it  be  held  that  the  end  of  the  hawser  could  not  have  re- 
coiled to  a  place  within  the  rail.  Although  such  a  thing  was 
not  shown  to  have  happened  before  in  the  personal  experience 
of  two  of  the  defendants'  witnesses,  no  reason  is  apparent  why 
it  might  not  so  happen,  and  the  evidence  of  defendants  as  to 
the  custom  of  warning  passengers  back  from  the  rail  would 
indicate  an  anticipation  of  just  such  a  contingency.    The  evi- 
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dence  of  two  witnesses  that  the  end  of  the  line  did  not  come 
aboard  on  this  occasion,  was  not  such  as  to  legally  compel  a 
conclusion  to  that  effect  by  the  jury. 

The  situation,  then,  is  that  the  evidence  of  Fowden  upon 
these  i)oints  can  be  said  to  be  improbable  only  because  a  large 
number  of  witnesses  testified  to  the  contrary,  but  this  does  not 
reduce  such  evidence  to  **a  mere  semblance  or  pretense  of  evi- 
dence" insufficient  to  support  a  verdict.  Taken  in  connection 
with  the  undisputed  facts,  it  was  not  so  inherently  improbable 
as  to  be  unworthy  of  belief,  and  to  justify  the  court  in  ignor- 
ing it.  As  the  direct  evidence  of  one  witness  who  is  entitled 
to  full  credit  is  sufficient  for  proof  of  any  fact,  except  perjury 
and  treason  (Code  Civ.  Proc,  sec.  1844),  such  evidence  is 
necessarily  sufficient  to  create  a  substantial  conflict,  regardless 
of  the  number  of  witnesses  who  testify  to  the  contrary.  The 
mere  number  of  witnesses  on  one  side  or  the  other  is  imma- 
terial in  this  connection.  The  law  requires  the  jury  to  be  in- 
structed by  the  court  on  all  proper  occasions  that  they  are  not 
bound  to  decide  in  conformity  with  the  declarations  of  any 
number  of  witnesses,  against  a  less  number  of  against  a  pre- 
sumption or  other  evidence  satisfying  their  minds.  (Code  Civ. 
Proc.,  sec.  2061,  subd.  2.) 

Apparently  recognizing  this,  learned  counsel  for  defendants 
contends  that  Fowden  was  not  a  witness  entitled  to  full  credit 
within  the  meaning  of  section  1844  of  the  Code  of  Civil  Pro- 
cedure, by  reason  of  the  nature  of  the  injuries  he  received  and 
the  manner  in  which  he  was  contradicted  by  other  witnesses. 
But  if  he  was  competent  to  testify  as  a  witness  at  all,  as  to 
which  there  can  be  no  question,  the  question  as  to  the  amount 
of  credit  to  which  his  evidence  was  entitled  was  for  the  jury 
alone  to  determine.  Under  our  system,  the  jury,  or  trial  judge 
sitting  in  place  of  a  jury,  are  the  exclusive  judges  of  the 
credibility  of  a  witness.  (Code  Civ.  Proc.,  sec.  1847,  2061. 
subd.  1.)  His  interest  in  the  result  of  the  case,  his  physical 
and  mental  conditions  for  some  time  immediately  following 
the  accident,  the  strong  likelihood  of  his  testimony  being  incor- 
rect upon  the  point  as  to  whether  other  persons  were  standing 
near  him  upon  the  deck  at  the  time  of  the  accident,  and  the 
contradictory  evidence,  were  all  to  be  taken  into  consideration 
by  the  jury  in  determining  the  amount  of  credibility  to  be 
given  to  his  testimony,  but  the  utlimate  question  as  to  cred- 
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ibility  was  exclusively  for  them.  If  they  determined  as  a  fact 
that  his  testimony  was  entitled  to  full  credit,  which  they  must 
here  be  held  to  have  done,  that  finding  is  conclusive  upon  us. 

The  question  in  the  case  of  County  of  Sonoma  v.  S  to  fen,  125 
Cal.  32-37,  [57  Pac.  681],  relied  on  by  defendants,  was  not  the 
question  here  presented.  There  the  trial  judge  had  found 
against  the  story  of  a  county  treasurer  who  was  alleged  to  have 
converted  county  funds  to  his  own  use,  and  who  testified  that 
he  had  been  robbed.  There  was  no  direct  evidence  opposed  to 
this,  but  the  surrounding  circumstances  were  such  as  to  make 
the  story  very  improbable,  and  the  trial  judge  found  against  it. 
It  was  in  affirming  this  judgment,  that  this  court  said  **that 
the  evidence  of  the  defendant  so  situated  does  not,  as  a  matter 
of  legal  compulsion,  command  this  full  credit.'*  There,  as 
here,  it  was  for  the  jury  or  trial  judge  to  determine  what  credit 
should  be  given  the  evidence,  and  if  the  judgment  had  been  the 
other  way,  douljtless  it  would  have  been  affirmed  on  appeal 
We  find  nothing  in  the  other  cases  cited  by  the  defendants 
that  is  in  conflict  with  the  views  herein  expressed.  It  may  be 
admitted  that  in  some  cases  testimony  may,  in  the  light  of  the 
undisputed  facts,  be  inherently  so  improbable  and  impossible 
of  belief  as  to  in  effect  constitute  no  evidence  at  all,  and  that 
in  other  cases  alleged  testimony  may  consist  of  only  one  or  two 
general  statements  made  in  such  a  way  as  to  render  it  no  more 
than  a  mere  semblance  or  pretense  of  evidence.  Such,  however^ 
is  not  the  situation  in  the  case  at  bar. 

It  being  determined  that  there  was  a  substantial  conflict  in 
the  evidence  upon  the  question  of  contributory  negligence,  it 
must  be  conceded  that  this  court  cannot  disturb  the  finding  of 
the  jury  thereon,  and  the  approval  thereof  by  the  trial  courts 
evidenced  by  its  order  denying  a  new  trial.  It  is  the  firmly 
settled  law  of  the  state  that  this  court  will  not  disturb  the 
ruling  of  the  court  below  on  a  motion  for  a  new  trial  upon  the 
ground  of  insufficiency  of  evidence,  if  there  be  a  substantial 
conflict  in  the  evidence,  even  though  this  court  may,  upon  the 
record,  consider  the  verdict  greatly  against  the  weight  of  the 
evidence.  It  is  needless  to  cite  authorities  to  sustain  this  well- 
recognized  proposition. 

Where  there  is  a  substantial  conflict  in  the  evidence,  how- 
ever much  the  evidence  may  preponderate  against  the  verdict, 
the  sole  remedy  of  the  aggrieved  party  is  his  application  to 
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the  trial  judge  for  a  new  trial.  It  is  the  duty  of  the  trial  judge, 
who  has  heard  the  evidence  and  had  ample  opportunity  to 
judge  as  to  the  amount  of  credit  to  be  given  to  the  various  wit- 
nesses, to  grant  a  new  trial  when  he  is  of  the  opinion  that  the 
verdict  is  clearly  against  the  weight  of  evidence,  notwithstand- 
ing that  there  is  a  substantial  conflict  therein.  No  such  power 
exists  in  this  court.  It  may  be  that  trial  courts  are  sometimes 
too  reluctant  to  exercise  their  power  of  granting  a  new  trial 
in  a  proper  case,  and  too  much  inclined  to  acquiesce  in  verdicts 
which  are  clearly  against  the  weight  of  evidence.  (See  Oreen 
V.  Soule,  145  Cal.  96,  102,  [78  Pac.  337].)  This,  however, 
cannot  give  the  power  to  this  court  in  a  case  where  there  is  a 
substantial  conflict  in  the  evidence.  The  final  responsibility 
must  rest  where  it  is  placed  by  the  well-settled  law, — ^with 
the  trial  court. 

5.  There  is  no  other  point  requiring  discussion.  The  verdict 
cannot  be  held  to  be  in  violation  of  any  instruction  given  by 
the  court  to  the  jury.  There  was  no  error  as  to  defendant 
steamship  company  in  the  instructions  given  to  the  jury.  Upon 
the  facts  shown  by  the  record,  we  cannot  say  that  the  damages 
awarded  were  excessive. 

We  see  no  legal  ground  upon  which  the  action  of  the  court 
helow  in  denying  a  new  trial  as  to  the  steamship  company  can 
be  disturbed. 

The  order  appealed  from  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  4385.    Department  One.— -April  10,  1906.] 

ANDREW  J.  PIERCY,  as  Administrator  of  Estate  of  Mary 
Piercy,  Deceased,  Respondent,  v.  EDWIN  M.  PIERCY. 
Appellant. 

OiDEB  Gbantino  New  Trial  —  Specification  of  Ground  —  Appeal— 
Arouhent  op  Respondent — ^Presumption .-^Where  the  respondent 
in  his  brief  advances  no  other  ground  for  a  new  trial  than  that 
specified  in  the  order  granting  it,  it  will  be  assumed  upon  appeal 
tint  no  other  valid  ground  for  a  new  trial  exists. 
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Id. — Ibbegulakity  Peeventino  Fair  Trial. — Ajiy  miseonduct  of  a  party 
to  an  action  by  which  a  full  presentation  to  the  court  or  jury  of 
evidence  material  to  the  other  party's  cause  is  prevented  is  an 
irregularity  for  which  a  new  trial  may  be  granted,  if  thereby  a  fair 
trial  has  been  prevented. 

Id. — Determination  of  Misconduct  —  Conflictino  Evidence. — ^Where 
there  is  sufficient  evidence  to  sustain  a  finding  of  misconduct  on 
the  part  of  the  defendant  preventing  a  fair  trial  on  the  part  of 
the  plaintiff,  the  determination  thereof  upon  conflicting  evidence 
by  the  trial  court  on  motion  for  a  new  trial  cannot  be  interfered 
with  by  this  court. 

Id. — Irregularity  Affecting  Substantial  Rights— Discretion. — ^Tho 
question  whether  the  irregularity  materially  affected  the  substantial 
rights  of  the  plaintiff  and  prevented  her  from  having  a  fair  trial 
was  peculiarly  one  which  was  addressed  to  the  discretion  of  the  trial 
court,  which,  having  heard  and  seen  the  witnesses  on  the  trial  and 
having  knowledge  of  the  circumstances  of  the  case  which  cannot 
be  reproduced  in  the  printed  record,  is  in  a  better  position  than  the 
appellate  court  to  determine  as  to  the  effect  of  the  shown  irregularity 
upon  the  result  of  the  triaL 

Id. — Ground  of  Affirmance  of  Order  Granting  New  Trial. — ^It  is 
enough  to  justify  the  affirmance  of  the  order  granting  a  new  trial 
upon  such  ground,  that  the  irregularity  found  upon  sufficient  evidence 
by  the  trial  court  to  have  existed  was  of  such  a  nature  that  it  may, 
under  the  circumstances  of  the  case  as  shown  by  the  record,  have 
affected  the  substantial  rights  of  the  aggrieved  party  and  prevented 
a'  fair  triaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  granting  a  new  trial.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jackson  Hatch,  and  W.  F.  Williamson,  for  Appellant. 

H.  V.  Morehouse,  and  J.  E.  Alexander,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendant  from  an 
order  granting  plaintiff's  motion  for  a  new  trial.  The  action 
was  instituted  by  the  deceased  Mary  Piercy  to  set  aside  a  deed 
purporting  to  convey  valuable  real  property  in  Santa  Clara 
County  to  defendant,  on  the  ground  that  the  same  had  been 
obtained  from  her  by  defendant  by  means  of  undue  influence 
and  ignorance  on  her  part  as  to  the  contents  of  the  deed.  The 
conveyance  was  dated  March  13,  1901,  and  this  action  was  in- 
stituted September  13,  1901.    Findings  and  judgment  were  in 
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favor  of  defendsmty  and  Mary  Piercy  subsequently  dying,  and 
the  administrator  of  her  estate  having  been  substituted  as 
plaintiff,  notice  of  intention  to  move  for  a  new  trial  on  various 
grounds  was  given.  The  motion  was  subsequently  heard  on  a 
bill  of  exceptions  and  affidavits,  and  the  trial  court  made  its 
order  granting  said  motion  on  '*the  sole  ground  of  irregularity 
in  tiie  proceedings  of  the  defendant,  by  which  the  plaintiff  was 
prevented  from  having  a  fair  trial  of  the  action — the  irregu- 
larity here  referred  to  being  that  which  is  shown  by  the  affi- 
davit of  R.  M.  F.  Soto,  verified  on  April  7,  1904,  and  filed 
herein  on  April  9,  1904. '* 

While  the  action  of  the  court  below  in  specifying  in  its  order 
the  ground  upon  which  it  granted  the  new  trial  could  not  have 
restricted  this  court  to  the  ground  so  specified  in  its  examina- 
tion of  the  record  for  the  purpose  of  ascertaining  whether  or 
not  a  new  trial  should  be  granted,  except  upon  the  single  ques- 
tion as  to  the  sufficiency  of  the  evidence  where  it  was  conflict- 
ing (see  Weisser  v.  Southern  Pacific  Co,,  148  Cal.  426,  [83  Pac. 
439],  and  cases  there  cited),  the  respondent  in  his  brief  ad- 
vances no  other  reason  than  the  one  specified  in  the  order,  in 
support  of  the  action  of  the  trial  court.  It  will  therefore  be 
assumed  that  no  other  valid  ground  for  a  new  trial  exists. 

The  irregularity  shown  by  the  affidavit  of  Mr.  Soto  may  be 
fairly  said  to  be  substantially  that,  through  the  wrongful  pro- 
curement of  defendant,  the  action  was,  so  far  as  the  plaintiff's 
side  thereof  was  concerned,  practically  tried  as  a  mere  formal 
matter,  without  any  full  and  complete  presentation  of  her  case, 
and  with  the  understanding  on  the  part  of  those  representing 
her  at  the  trial  (viz.  a  guardian  ad  litem  appointed  for  her  as 
an  incompetent  person  more  than  a  year  and  a  half  after  the 
eommencement  of  the  action,  and  his  attorney),  both  that  the 
transaction  between  the  parties  was  entirely  regular  and  valid, 
and  that  the  real  object  of  the  trial  was  to  dispose  of  any 
question  as  to  the  validity  of  the  deed,  and  confirm  the  title  of 
defendant  to  the  land  described  therein,  such  representatives 
being  without  knowledge  as  to  material  evidence  which  could 
have  been  produced  in  support  of  the  cause  of  action  stated 
in  the  complaint. 

We  have  carefully  examined  the  affidavits  and  bill  of  excep- 
tions used  on  the  hearing  of  the  motion,  together  with  the 
judgment-roll,   and  find  nothing  that  would  justify  us  in 
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reversing  the  order  appealed  from.  It  can  serve  no  useful 
purpose  to  here  set  forth  the  statements  made  by  various  affi- 
ants, which,  in  the  light  of  the  facts  shown  hy  the  bill  of  ex- 
ceptions and  judgment-roll,  were,  in  our  opinion,  suflScient  to 
sustain  the  conclusion  of  the  trial  court. 

Our  law  provides  that  a  new  trial  may  be  granted  on  the 
application  of  the  party  aggrieved,  for  **  irregularity  in  the 
proceedings  of  the  court,  jury,  or  adverse  party,  or  any  order 
of  the  court,  or  abuse  of  discretion  by  which  either  party  was 
prevented  from  having  a  fair  trial."  (Code  Civ.  Proc,  sec.  657, 
snbd.  1.)  It  is  settled  that  any  misconduct  of  a  party  to  an 
action,  by  which  a  full  presentation  to  the  court  or  jury  of 
evidence  material  to  the  other  party's  cause  is  prevented,  is 
an  irregularity  for  which  a  new  trial  may  be  granted,  if 
thereby  a  fair  trial  of  the  issues  has  been  prevented.  (See 
Hayne  on  New  Trial  and  Appeal,  sees.  25,  46,  49 ;  Spelling  on 
New  Trial  and  Appellate  Procedure,  sees.  80,  86.) 

The  evidence  here  was  sufl&cient  to  sustain  a  finding  of  such 
misconduct  on  the  part  of  defendant.  It  is  true  that  there 
was  a  conflict  of  evidence,  but  upon  such  a  motion  it  is  for  the 
trial  court  to  determine  the  true  facts,  and  we  cannot  interfere 
with  such  determination  where  there  is  substantial  evidence  to 
support  the  conclusion  reached. 

It  is  of  course  true,  as  contended  by  counsel  for  defendant, 
that  a  mere  irregularity  which  does  not  affect  the  substantial 
rights  of  the  other  party  or  prevent  him  from  having  a  fair 
trial  does  not  justify  the  granting  of  a  new  trial.  The  affidavit 
of  Mr.  Soto,  however,  was  clear  as  to  the  direct  effect  of  the 
irregularity  in  this  case,  showing  that  as  a  result  thereof  cer- 
tain material  evidence  in  support  of  plaintiff's  claim  was  not 
presented.  The  question  as  to  whether  this  materially  affected 
the  substantial  rights  of  plaintiff  and  prevented  her  from 
having  a  fair  trial  was  peculiarly  one  which  was  addre^ed  to 
the  discretion  of  the  trial  court,  for  the  same  reasons  that  a 
motion  for  a  new  trial  upon  the  ground  of  newly  discovered 
evidence  is  so  addressed,  as  has  been  repeatedly  held.  The  trial 
court  having  heard  and  seen  the  witnesses  on  the  trial,  and 
having  knowledge  as  to  those  circumstances  of  a  case  which 
cannot  be  reproduced  in  the  printed  record,  is  in  a  better  posi- 
tion than  is  the  appellate  court  to  determine  as  to  the  effect  of 
the  shown  irregularity  upon  the  result  of  the  trial. 
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It  is  certainly  enough  to  justify  the  affirmance  of  an  order 
granting  a  new  trial  upon  such  ground  that  the  irregularity 
found  upon  sufficient  evidence  by  the  trial  court  to  have 
existed  was  of  such  a  nature  that  it  may,  under  the  circum- 
stances of  the  case,  as  shown  by  the  record,  have  affected  the 
substantial  rights  of  the  aggrieved  party  and  prevented  a  fair 
trial. 

Under  such  circumstances,  the  conclusion  of  the  trial  court 
that  it  did  have  such  an  effect  should  be  held  absolutely 
binding  upon  the  appellate  court. 

The  order  granting  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  4555.    Department  One.— April  10,  1906.] 

In  the  Matter  of  the  Estate  of  EMMA  S.  PEASE,  Deceased. 
ALBERT  SIMON,  Executor,  Appellant. 

Estates  of  Deceased  Pebsons — Settlement  of  Executor's  Account — 
Items  Disallowed. — The  superior  court  in  settling  the  final  account 
of  an  executor  properly  disallowed  all  items  for  payments  made  by 
the  testator,  or  made  by  the  executor  before  his  appointment,  for 
which  he  intentionally  presented  no  claim^  or  made  for  unnecessary 
expenditures,  or  for  costs  of  a  wrongfully  abandoned  suit,  or  for 
a  personal  debt  of  the  executor,  or  for  a  notice  of  sale  of  real  estate 
which  was  published  in  the  wrong  county. 

Id. — Additional  Debits  Peopeely  Charged. — The  executor  was  properly 
charged  in  his  account  with  additional  debits  for  money  received 
from  the  deceased  not  intended  as  a  gift,  and  for  the  loss  of  personal 
property  shown  to  have  been  lost  to  the  estate  through  his  neglect. 

Id.— Proper  Charges  of  Interest — Use  op  Funds  of  Estate. — ^Where 
the  court  foimd  upon  sufficient  evidence  that  the  executor  had  used 
the  funds  of  the  estate  for  his  own  private  use  and  purposes,  he 
was  properly  charged  with  interest  on  the  balance  due  when  the 
proceeds  of  the  sale  of  real  estate  came  into  his  hands,  except  as  to 
the  debits  additionally  charged,  upon  which  interest  was  properly 
allowed  from  the  date  of  his  appointment. 
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Id. — Commissions  of  Executor — ^Moetoage  Claim — Sale  of  Lands.— 
An  executor  is  entitled  to  be  allowed  commissioas  on  all  the  property 
accounted  for  by  him;  and  though  the  general  rule  is  that  where 
property  subject  to  a  mortgage  is  sold  he  is  entitled  only  to  com- 
missions on  the  net  purchase  price  in  excess  of  the  encumbrance,  yet 
this  rule  does  not  apply  where  the  mortgage  is  presented  as  a  valid 
claim  against  the  estate  and  the  sale  is  made  to  a  third  party,  in 
which  case  the  executor  is  entitled  to  commission  on  the  entire  pur- 
chase price. 

Id. — Payment  of  Mobtoaoe  Debt  by  Broker — Agency — Proper  Charge 
AND  Credit  by  Executor. — The  fact  that  the  mortgage  claim  was 
paid  by  the  real  estate  broker  who  made  the  sale  and  not  by  the 
executor  cannot  affect  the  executor's  right  to  commissions.  The 
broker  was  the  agent  of  the  executor,  who  properly  charged  himself 
with  the  purchase  price  and  credited  himself  with  payment  of  the 
mortgage  claim  allowed  against  the  estate. 

Id. — Objections  to  Account  —  "Person  Interested"  —  Lboatd  — 
Power  of  Court. — Where  one  of  the  persons  filing  objections  to  the 
account  is  sufficiently  shown  to  be  a  legatee,  she  is  a  ' '  person  inter- 
ested" within  the  meaning  of  section  1626  of  the  Code  of  Civil 
Procedure;  but  even  if  it  were  otherwise  the  court  has  the  right 
of  its  own  motion  to  inquire  into  all  the  items  of  the  account  and 
to  settle  it  properly. 

Id. — ^Unnecessary  Costs  of  Transcript  —  Apportionment  upon  Eb- 
VERSAL. — Where  the  judgment  was  reversed  for  error  in  the  allowance 
of  commissions  and  the  executor  had  made  unnecessary  costs  in  the 
transcript  upon  appeal,  the  respondent  will  not  be  charged  with  the 
full  costs  thereof,  but  in  the  present  case  was  only  charged  with  one 
third  of  such  cost. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  settling  the  final  account  of  an 
executor.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  A.  Coffee,  for  Appellant. 

A.  B.  Weiler,  and  Fred  W.  Frey,  for  Respondents. 

SLOSS,  J. — ^Albert  Simon,  as  executor  of  the  will  of  Emma 
S.  Pease,  deceased,  filed  his  first  and  final  account  of  his  admin- 
istration of  the  estate.  Objections  were  filed  on  behalf  of 
certain  legatees,  and  the  executor  was  directed  to  file  an 
amended  fiinal  account.  This  he  did,  and  after  hearing  wit- 
nesses  produced  by  the  executor  and  the  legatees,  who  had 
again  filed  objections  to  the  amended  account,  the  court  made 
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its  order  settling  the  account  by  disallowing  certain  items  with 
which  the  executor  had  credited  himself,  adding  certain  sums 
to  the  debit  side  of  the  account,  and  charging  him  with  interest 
on  the  difference  between  the  debit  and  credit  sides  of  the 
account.    The  executor  appeals  from  this  order,  and  contends 
that  the  evidence  was  insufficient  to  justify  the  court  in  dis- 
allowing any  of  his  credits  or  in  charging  him  with  any 
further  debits  or  with  interest.     The  various  items  involved 
will  therefore  be  briefly  considered. 

(a)  As  to  credits  disallowed.  Three  alleged  payments  to 
St  Luke's  Hospital,  aggregating  $38.50,  were  found  by  the 
court  to  have  been  paid  by  the  deceased  in  her  lifetime,  and 
not  by  the  executor.  The  testimony  of  Belle  Hopkins  supports 
this  finding. 

The  executor  credits  himself  with  five  payments  to  Western 
National  Bank,  G.  W.  Townsend,  River  Dale  Creamery,  and 
for  rent  and  gas,  amounting  to  $51.30.  The  appellant's  own 
testimony  shows  that  he  made  these  payments  before  his 
appointment  as  executor,  that  he  never  presented  any  claim 
for  these  amounts  to  the  court,  and  that,  at  the  time  he  made 
them,  he  did  not  intend  to  charge  his  mother  (the  decedent) 
with  them.  On  this  showing,  the  items  were  properly  disal- 
lowed. 

An  item  of  ten  dollars  for  expenses  of  the  executor  in  going 
to  and  from  Alameda  County  on  business  of  the  estate  was 
found  to  be  neither  necessary  nor  proper,  and  the  finding  is 
supported  by  testimony  that  the  estate  had  an  agent  who  per- 
formed all  services  in  taking  care  of  the  property  of  the 
estate  in  Alameda  County,  and  that  the  compensation  of  this 
agent  was  charged  to  the  estate. 

The  court  was  justified  in  rejecting  an  item  of  four 
dollars  for  rent  of  a  safe-deposit  box,  in  view  of  the  tes- 
timony of  the  executor  himself  that  he  kept  in  the  box  only 
some  papers  of  the  estate  whic)i  he  could  have  kept  safely  at 
home. 

The  executor  expended  $7.50  in  a  suit  which  he  commenced 
to  recover  certain  personal  property  of  the  estate  from  one 
Isabel  Hopps.  In  view  of  the  fact,  appearing  from  his  own 
testimony,  that  he  abandoned  the  suit,  although  he  thought  the 
property  sued  for  belonged  to  the  estate,  no  good  reason  being 
shown  for  such  abandonment,  there  is  no  ground  for  his  con- 
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tentioD  that  this  should  have  been  allowed  as  a  charge  against 
the  estate. 

An  item  of  twenty  dollars,  claimed  to  have  been  paid  to 
Isabel  Hopps  for  services  rendered  the  estate  was  reduced  to 
ten  dollars,  a  witness  having  testified  that  ten  dollars  of  the 
amount  paid  Mrs.  Hopps  was  for  a  personal  debt  of  the  execu- 
tor. The  court  was  of  course  justified  in  accepting  the  state- 
ment of  this  witness  as  against  that  of  the  executor. 

Forty-three  dollars  was  paid  to  the  Recorder  Publishing 
Company,  a  newspaper  printed  and  published  in  San  Fran- 
cisco, for  publishing  a  notice  of  sale  of  real  estate.  The  real 
estate  was  situated  in  Alameda  County.  Since  a  notice  of 
sale  of  real  estate  should  be  published  in  a  newspaper  printed 
in  the  county  in  which  the  land  is  situated  (Code  Civ.  Proc, 
sees.  1547,  1549),  this  item  was  not  chargeable  against  the 
estate. 

(6)  As  to  additional  debits.  Mrs.  Souriau  testified  that 
she  saw  the  deceased,  just  before  her  death,  give  the  appellant 
thirty-five  dollars,  but  not  as  a  present.  This  was  sufficient  to 
authorize  the  court  to  debit  him  with  the  amount. 

The  executor  was  also  debited  with  $175.60,  the  value  of 
personal  property  belonging  to  the  estate.  This  is  the  same 
property  above  referred  to  as  being  in  the  possession  of  Isabel 
Hopps.  The  executor's  testimony  that  he  thought  it  belonged 
to  the  estate,  but  had  abandoned  a  suit  for  its  recovery,  and 
permitted  Mrs.  Hopps  to  keep  it  on  paying  him  sixty-two  dol- 
lars, which  he  retained  for  himself,  is  ample  to  show  that  the 
property  was  lost  to  the  estate  through  his  neglect,  and  he  was 
rightly  charged  with  its  value. 

(c)  As  to  charges  of  interest.  The  court,  after  finding  the 
difference  between  the  credit  and  debit  sides  of  the  account, 
reached  the  conclusion  that  the  executor  should  be  charged 
with  simple  interest  on  this  difference  from  July  6,  1903,  the 
date  when  the  proceeds  of  sale  of  real  estate  came  into  his 
hands,  except  as  to  the  items  of  $35  and  $175.60,  added  to  the 
debit  side  of  the  account,  on  which  he  was  to  be  charged  in- 
terest from  the  date  of  his  appointment.  This  conclusion  was 
based  upon  a  finding  that  he  had  used  the  funds  of  the  estate 
**for  his  own  private  use  and  purposes."  The  finding  is  sus- 
tained by  the  testimony  of  the  executor,  taken  in  connection 
with  that  of  Mrs.  Heilbron,  and  fully  justifies  the  charging  of 
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the  executor  with  interest.     {Miller  v.  Lux,  100  Cal.  609,  [35 
Pac.345,  639].) 

The  appellant  contends,  further,  that  the  court  erred  in 
fixing  the  amount  upon  which  his  commissions  were  to  be 
figured.    It  appears  that  there  was  a  sale  by  the  executor  of 
land  in  Alameda  County.    The  land  was  subject  to  a  mortgage 
of  $882,  which  had  been  presented  as  a  claim  against  the  estate 
and  allowed.    The  sale  was  for  fifteen  hundred  dollars,  to  one 
Thena  Heilbron.    The  court  allowed  commissions  only  on  the 
net  amount  realized  after  deducting  the  amount  of  the  mort- 
gage from  the  amount  for  which  the  property  was  sold.    We 
think  commissions  should  have  been  allowed  on  the  entire 
fifteen  hundred  dollars.    An  executor  or  administrator  is  to  be 
allowed  commissions  based  on  the  value  of  the  estate  which 
has  been  taken  into  his  possession  and  accounted  for.    (Estate 
of  Simmons,  43  Cal.  453;  In  re  Ricaud,  70  Cal.  69,  [11  Pac. 
471].)     Here  the  executor  testified:   "I  never  got  the  $1500. 
I  only  got  what  was  left  after  paying  off  the  mortgage."  The 
ruling  of  the  trial  court  was  based,  apparently,  on  the  view 
that  the  fifteen  hundred  dollars  had  not  come  into  the  execu-  * 
tor's  possession.    The  general  rule  appears  to  be  that  where 
property  subject  to  an  encumbrance  is  sold,  the  executor  is 
entitled  only  to  commissions  on  the  net  purchase  price  in  excess 
of  the  encumbrance.     (2  Woerner  on  American  Law  of  Ad- 
ministration, 2d  ed.,  p.  1166 ;  Buerhaus  v.  De  Saussure,  41  S.  C* 
457,  [19  S.  E.  926,  20  S.  E.  64] ;   Baucus  v.  Stover,  24  Hun, 
109;  cf.  Hitchcock  v.  Mosher,  106  Mo.  578,  [17  S.  W.  638].) 
An  examination  of  these  .cases  indicates  that  what  was  sold 
was  merely  the  equity  of  redemption,  and  it  may  well.be  held 
that  where  property  is  sold  subject  to  an  encumbrance  which 
•still  remains,  the  commissions  should  be  calculated  only  on 
the  value  of  the  interest  sold.     Here,  however,  the  mortgage 
had  been  presented  as  a  valid  claim  against  the  estate.    The 
sale  was  not  made  to  the  mortgagee,  but  to  a  third  party. 
Under  the  Code  of  Civil  Procedure  (sec.  1569),  where  there 
is  a  sale  of  lands  subject  to  a  mortgage  or  other  lien,  the  pur- 
chase money  must  be  applied  first  to  the  satisfaction  of  the 
mortgage  or  lien.    The  property  offered  for  sale  and  sold  is 
not  the  equity  of  redemption  (as  it  may,  for  this  purpose,  be 
termed),  but  the  entire  interest  of  the  estate,  regardless  of 
the  mortgage.    It  is  the  executor's  duty  to  apply  the  purchase 
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price  to  satisfying  and  removing  the  lien  for  the  benefit  of  the 
purchaser,  and  this  was  done  here.  The  statement  of  the  ap- 
pellant that  he  did  not  get  the  fifteen  hundred  dollars,  but 
only  the  surplus  over  the  mortgage,  can  mean  at  m6st  that  the 
purchaser  or  a  broker  paid  the  mortgagee  directly  instead  of 
paying  the  full  price  to  the  executor  and  having  him  pay  off 
the  mortgage.  But  this  does  not  alter  the  real  nature  of  the 
transaction.  Whoever  paid  the  mortgage  did  it  as  agent  of  the 
executor.  In  effect,  the  executor  sold  the  land  for  fifteen  hun- 
dred dollars,  and  with  the  proceeds  paid  off  the  mortgage  debt. 
"The  executor  is  bound  to  account  to  the  court  for  the  entire 
proceeds  of  sales  made  under  its  order."  {Estate  of  Turner^ 
128  Cal.  388, 392,  [60  Pac.  967] .)  In  this  account  the  executor 
charged  himself  with  the  sum  for  which  the  sale  was  jnade, 
and  he  should  be  allowed  commissions  on  it.  "It  would  be  a 
narrow  construction  of  the  statute  to  hold,  that  because  he 
did  not  demand  its  delivery  that  therefore  in  law  he  did  not 
receive  nor  pay  out  that  for  which  he  was  responsible  as  re- 
ceived and  paid  out."  (Iluddleston  v.  Kempner,  87  Tex.  372, 
[28S.  W.  936].) 

There  is  no  force  in  the  point  that  one  of  the  persons  filing 
objections  to  the  account  was  not  shown  to  be  a  "person  inter- 
ested." (Code  Civ.  Proc,  sec.  1626.)  The  evidence  was  suffi- 
cient to  show  that  she  was  a  legatee  under  the  will,  and  even 
if  she  had  not  been,  the  court  had  the  right,  of  its  own  motion, 
to  inquire  into  all  the  items  of  the  account,  and  to  settle  it 
properly. 

The  appellant  claims,  and  the  respondents  concede,  that  in 
fixing  the  interest  to  be  charged  against  the  executor  on  the 
balance  which  should  have  been  in  his  hands  there  was  some 
error  in  computation.  This  need  not  be  considered,  since,, 
when  the  account  again  comes  before  the  court  for  settlement, 
any  such  error  can  be  corrected. 

For  the  error  in  the  matter  of  commissions  the  order  will 
have  to  be  reversed.  To  properly  present  the  points  raised,  a 
much  briefer  record  would  have  been  suflScient.  The  appellant 
has,  however,  filed  a  transcript  of  306  pages,  of  which  the  first 
179  are  made  up  largely  of  papers  not  constituting  any  part  of 
the  judgment-roll  nor  authenticated  by  a  bill  of  exceptions. 
{Miller  v.  Liix,  100  Cal.  609,  [35  Pac.  345,  639].)  And  the 
bill  of  exceptions  itself,  occupying  some  120  pages  of  the 
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transcript,  contains  a  great  deal  of  unnecessary  matter  and 
repetition.  Under  these  circumstances,  it  would  be  unjust  to 
throw  the  entire  burden  of  the  costs  of  this  appeal  on  the 
respondent.    (BuUard  v.  His  Creditors,  56  Cal.  600.) 

The  order  is  reversed,  with  directions  to  the  lower  court  to 
settle  the  account  by  allowing  the  appellant  commissions  as 
above  indicated,  and  charging  him,  with  interest  on  the  balance 
due  from  him,  recomputed  in  accordance  with  the  principles 
applied  on  the  former  hearing;  in  other  respects,  the  order  of 
settlement  to  stand  unchanged.  The  appellant  shall  be  limited 
in  his  recovery  of  costs  on  this  appeal,  so  far  as  the  printing  of 
the  transcript  is  concerned,  to  one  third  of  the  cost  thereof. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[8.  P.  No.  4499.    Department  One.— April  10,  1906.] 

In  the   Matter  of   the   Estate   of   M.   YOUNG,   Deceased. 
PAULINE    YOUNG    HYDE,    and    SARAH    YOUNG, 
Appellants,  v.  A.   ST.   CLAIR  and  WILLIAM  ARM- 
,         STRONG,  Executors,  et  aL,  Respondents. 

Estates  of  Deceased  Persons — Obdeb  Refusing  Partial  Distribution 
— Sebvioe  of  Bill  of  Exceptions — ^"Adverse  PABTiEs."-rA  bill 
of  exceptions  to  an  order  refusing  and  dismissing^  petitions  for 
partial  distribution  bj  children  not  provided  for  in  the  will  of  the 
decedent  must  be  served  upon  all  ''adverse  parties"  who  appear 
to  be  such  by  the  record,  including  the  devisees  named  in  the  will 
who  appeared  and  opposed  the  petition  and  who  may  be  affected  by 
a  rerersal  or  modification  of  the  order;  and  in  the  absence  of  such 
serriee  within  the  time  required  by  law  the  bill  of  exceptions  cannot 
be  considered  upon  appeal  from  the  order. 

Id. — ^Beoobd  upon  Appeal  from  Order — Proceedings  upon  Petition  by 
Children  Omitted  fr(OM  Will — Former  Judgment. — Where  in  the 
absence  of  a  bill  of  exceptions  the  record  upon  appeal  from  the  order 
denying  and  dismissing  the  petition  by  children  omitted  from  the 
win  for  partial  distribution  consisted  of  the  proceedings  held  upon 
tlie  petition,  by  devisees  under  the  will  in  opposition  thereto,  and 
an  order,  after  a  finding  in  support  of  an  assertion  by  the  devisees 
that  a  former  similar  proceeding  by  petitioners  had  terminated  in 
a  final  judgment  on  the  ground  that  the  omission  to  provide  for  them 
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in  the  will  was  intentional,  denying  and  dismissing  the  petition, — 
such  record  discloses  no  error. 
Id. — Support  of  Finding  as  to  Former  Judgment — ^Presumption — 
CONCLUSION  Justified. — In  the  absence  of  a  bill  of  exceptions  it 
must  be  presumed  upon  appeal  that  the  finding  of  the  court  as  to 
the  former  judgment  was  sustained  bj  the  evidence  and  that  the 
former  adjudication  against  the  petitioners  concluded  them  on  this 
hearing.  Whether  issues  were  formally  raised  therein  or  not,  the 
facts  recited  and  found  in  the  order  fully  justified  the  conclusion 
reached  by  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  denying  and  dismissing  a  petition  for  partial  dis- 
tribution of  the  estate  of  a  deceased  person.  Lucas  P.  Smith, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  J.  Scrivner,  William  Aydelotte,  and  Alfred  H.  Cohen,  for 
Appellants. 

Jeter  &  Makinney,  W.  P.  Netherton,  and  Hugh  R.  Osbom, 
for  Respondents. 

SLOSS,  J. — M.  Young  died,  leaving  a  last  will,  which  was 
admitted  to  probate  in  the  superior  court  of  Santa  Cruz 
County,  and  letters  testamentary  thereon  were  issued  to  A. 
St.  Clair  and  William  Armstrong  on  the  27th  of  April,  1903.. 
On  December  12,  1904,  Pauline  Young  Hyde,  one  of  the  ap- 
pellants, filed  a  petition  for  partial  distribution,  in  which  she 
alleged  that  the  decedent  had  left  as  his  sole  heirs  four  chil- 
dren, of  whom  she  was  one,  and  that  said  decedent  had,  by 
an  omission  not  appearing  to  be  intentional,  failed  to  provide 
in  his  will  for  any  of  his  said  children.  The  executors  met  this 
petition  by  a  motion  to  strike  the  same  from  the  files,  and  a 
similar  motion  was  made,  upon  notice  to  the  petitioner,  by 
K.  A.  Osbom  and  three  others  named  as  residuary  devisees 
in  the  will.  Subsequently,  a  similar  petition  for  partial  dis- 
tribution was  filed  by  Sarah  Young,  claiming  to  be  one  of  the 
children  and  heirs  of  M.  Young,  and  motions  to  strike  this 
petition  from  the  files  were  made  by  the  executors  and  the 
four  devisees  above  mentioned.  The  petitions  and  motions 
having  been  submitted,  the  court  made  an  order,  in  which 
it  **  adjudged  and  decreed  that  the  said  petitions  of  Pauline 
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Young  Hyde  and  Sarah  Young,  and  each  of  them,  be,  and 

the   same    hereby  are,  denied  and  dismissed."     Prom  this 

order  the  petitioners  prosecute  this  appeal. 

The  x>oints  made  by  the  appellants  for  reversal  appear  in 

a  bill  of  exceptions.    This  bill  contains  a  recital  by  the  judge 
of  the  trial  court  to  the  effect  that  the  draft,  of  the  proposed 
bill  of   exceptions  had  not  been  served  on  the  respondent 
devisees  within  the  time  allowed  by  law.    Said  devisees  object- 
ing to  the  settlement  of  the  bill,  the  judge  sustained  their 
objections  and  refused  settlement  of  the  bill  **so  far  as  it 
relates  to  or  purports  to  in  any  way  bind  said  devisees,"  and 
settled  it  **80  far  as  it  relates  to  the  executors."    It  is  now 
contended  by  the  respondents  that  the  order  must  be  aflftrmed 
for  want  of  a  bill  of  exceptions  binding  all  the  necessary 
parties  to  the  appeal. 

Under  section  650  of  the  Code  of  Civil  Procedure,  the  draft 
of  a  bill  of  exceptions,  or  a  copy  thereof,  must,  within  ten 
days  after  notice  of  entry  of  judgment,  be  served  upon  the 
adverse  party.  The  phrase  "adverse  party"  is  also  found 
in  section  940,  relating  to  service  of  notice  of  appeal,  and  as 
used  in  that  section  has  been  construed  many  times  by 
this  court.  Such  '^adverse  party"  is  defined  in  Senter  v. 
De  Bemal,  38  Cal.  637,  to  be  *' every  party  whose  interest  in 
the  subject-matter  of  the  appeal  is  adverse  to  or  will  be 
affected  by  the  reversal  or  modification  of  the  judgment  or 
order  from  which  the  appeal  has  been  taken."  (O'Kane  v. 
Daly,  63  Cal.  319;  Williams  v.  Santa  Clara  Min.  Assn.,  66 
Cal.  195,  [5  Pac.  85] ;  In  re  Castle  Dome  etc.  Co,,  79  Cal.  249, 
[21  Pac.  746] ;  Harper  v.  SUdreth,  99  Cal.  267,  [33  Pac. 
1103] ;  Vincent  v.  Collins,  122  Cal.  390,  [55  Pac.  129] ;  Estate 
of  Scoti,  124  Cal.  671,  [57  Pac.  654] ;  Elliott  v.  Superior 
Court,  144  Cal.  406,  [103  Am.  St.  Rep.  102,  77  Pac.  1109].) 
And,  except  as  hereinafter  stated,  service  of  a  notice  of  appeal 
on  every  adverse  party  is  essential  to  give  the  appellate  court 
jurisdiction  of  the  appeal.  (See  cases  cited  above.)  It  is 
true  that  notice  need  not  be  served  on  all  parties  to  the  action 
if  a  modification  sought  can  be  effected  without  affecting  the 
rights  of  those  not  served.  {WiUiams  v.  Santa  Clara  Min, 
Assn.,  66  Cal.  195,  [5  Pac.  85]  ;  Miller  v.  Thomas,  71  Cal. 
406,   [12  Pac.  422].)     And  not  every  person  who  may  be 
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affected  by  a  reversal  or  modification  of  the  judgment  or 
order  is  an  "adverse  party,"  who  must  be  served.  The  "ad- 
verse party"  upon  whom  a  notice  of  appeal  is  to  be  served 
is  the  party  who  appears  by  the  record  to  be  adverse  {Harper 
V.  Hildreth,  99  Cal.  267,  [33  Pac.  1103] ;  In  re  Byer,  110 
CaL  556,  [42  Pac.  1082] ;  In  re  Bullard,  114  Cal.  462,  [46 
Pac.  297]) — that  is,  a  party  who  has  appeared  and  taken 
part  in  the  proceeding  in  the  lower  court.  (Estate  of  Mc* 
Dougald,  143  Cal.  476,  [77  Pac.  443].) 

No  doubt  the  phrase  "adverse  party"  is  to  be  given  a 
similar  interpretation  as  applied  to  service  of  bills  of  excep- 
tion. In  the  present  case,  the  devisees  respondent  were  "ad- 
verse parties,"  who  were  entitled  to  service  of  a  draft  of 
the  bill.  They,  as  claimants  under  the  will,  would  be  directly 
and  most  injuriously  affected  if  the  appellants  should  succeed 
in  reversing  the  order  here  appealed  from,  since,  if  the  facts 
alleged  in  the  petition  for  partial  distribution  should  be  estab- 
lished, the  petitioners  (together  with  their  brother  and  sister) 
would  succeed  to  the  entire  estate.  The  rights  of  the  devisees 
could  not  be  protected  if  any  modification  or  reversal  of  the 
order  should  be  made.  And  such  devisees,  having  appeared 
in  the  lower  court  to  resist  the  application  for  partial  distri- 
bution, are  parties  who  appear  by  the  record  to  be  adverse. 
Indeed,  the  devisees  are  the  only  parties  to  the  record  having 
a  substantial  interest  in  opposing  the  distribution  sought. 
The  executors,  while  authorized  to  resist  an  application  for 
partial  distribution  (Code  Civ.  Proc.,  sec.  1660;  Estate  of 
Kelley,  63  Cal.  106),  have  no  interest  in  having  the  property 
go  to  one  rather  than  another  of  the  contending  claimants 
of  the  estate. 

If,  then,  the  devisees  who  appeared  and  resisted  the  petitions 
in  the  superior  court  were  adverse  parties  who  were  entitled 
to  service  of  a  draft  of  the  bill  of  exceptions,  what  is  the 
effect  of  failure  to  so  serve  them  t  A  failure  to  serve  some  of 
the  necessary  parties  does  not  require  or  authorize  the  trial 
court  to  refuse  to  settle  the  bill  at  all  (Outierrez  v.  Hubbard, 
106  Cal.  167,  [39  Pac.  529]),  nor  does  it  affect  the  juris- 
diction of  the  appellate  court  to  entertain  the  appeal.  (Barn- 
hart  V.  Fulkerth,  92  Cal.  155,  [28  Pac.  221] ;  In  re  Ryer, 
110  Cal.  556,   [42  Pac.  1082] ;  In  re  BtMard,  114  Cal.  462, 
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[46  Pac.  297] ;  Herriman  v.  Menzies,  115  Cal.  16,  25,  [56 
Am.  St.  Rep.  81,  44  Pac.  660,  46  Pac.  730] ;  Estate  of  Scott, 
124  Cal.  671,  [57  Pac.  654] ;  Sutter  County  v.  Tisdale,  128 
Cal.  180.)  But,  while  an  appeal  duly  perfected  will  not  be 
dismissed  for  such  failure,  a  want  of  service  on  an  adverse 
party  of  a  notice  of  intention  to  move  for  a  new  trial  is  a 
good  ground  for  affirming  an  order  denying  the  motion  {In  re 
Eyer,  110  Cal.  556,  [42  Pac.  1082] ;  McMahon  v.  Thomas, 
114  Cal.  588,  [46  Pac.  732] ;  In  re  Bullard,  114  Cal.  462,  [46 
Pac.  297] ;  Johnson  v.  Phcsnix  Ins.  Co.,  146  Cal.  571,  [80 
Pac.  719]),  and  the  same  effect  must  follow  a  failure  to  serve 
a  draft  of  a  biQ  of  exceptions  on  an  adverse  party,  if  the 
points  made  for  reversal  appear  only  in  the  bill.  (See  Gutier- 
rez V.  Hubbard,  106  Cal.  167,  [39  Pac.  529] ;  Howell  v.  Howell, 
101  Cal.  115,  [35  Pac.  443] ;  Randall  v.  Duff,  105  Cal.  271, 
[38  Pac.  739].)  The  devisees  who  appeared  in  the  lower  court 
were  entitled  to  be  heard  in  opposition  to  the  petitions;  they 
are  equally  entitled  to  be  heard  on  the  appeal;  they  cannot 
be  bound  by  a  record  in  the  making  of  which  they  have  not 
had  the  opportunity  to  participate  which  the  statute  gives 
them;  a  reversal  or  modification  cannot  be  ordered  as  to  any 
party  without  aflPecting  their  rights.  It  follows  that  the  bill 
of  exceptions  cannot  be  considered  for  any  purpose  on  this 
appeal. 

But  it  is  contended  by  the  appellants  that  no  bill  of  excep- 
tions was  necessary,  and  that  without  it  the  record  contains 
all  that  is  necessary  for  a  review  of  the  order  complained  of. 
In  fact,  the  entire  transcript  is  made  up  of  the  bill  of  excej)- 
tions,  followed  by  a  notice  of  appeal,  and  a  stipulation  (sub- 
ject, as  to  the  devisees,  to  all  objections  and  exceptions)  that 
the  "foregoing  is  a  full,  true  and  correct  transcript  on  ap- 
peal," and  that  an  undertaking  has  been  filed.  If  this  be 
regarded  as  a  sufficient  authentication  of  such  papers  contained 
in  the  bill  as  would  constitute  what  may  be  called  the  judg- 
ment-roll, we  find  as  to  each  petitioner  a  petition  for  partial 
distribution,  based  on  the  theory  that  such  petitioner  was  a 
child  of  the  decedent,  who  had  unintentionally  omitted  in  his 
will  to  provide  for  her;  two  demurrers  to  the  petition;  two 
motions  to  strike  the  petition  from  the  files  on  the  ground, 
among  others,  that  theretofore  a  similar  proceeding  on  behalf 
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of  the  petitioner  had  terminated  in  a  final  judgment  denying 
the  relief  sought,  and  adjudging  that  the  omission  by  the 
testator  to  provide  for  the  petitioner  was  intentional,  and 
that  she  was  not  entitled  to  any  share  of  the  estate;  and  an 
order,  which,  after  finding  in  support  of  such  allegation  as 
to  a  prior  judgment,  denies  and  dismisses  the  petition  for 
partial  distribution.  This  shows  no  error.  Assuming  the 
finding  of  the  lower  court  to  have  been  sustained  by  the 
evidence  (as,  in  the  absence  of  a  bill  of  exceptions,  we  must) 
the  prior  adjudication  against  the  rights  of  the  petitioners 
concluded  them  on  this  hearing.  In  this  discussion  we  treat 
the  motion  to  strike  from  the  files  as  substantially  an  answer. 
It  raised  issues  of  fact,  on  which  evidence  was  taken,  and 
findings  made.  If,  however,  such  motion  is  not  to  be  treated 
as  an  answer,  the  petitioners  are  not  helped.  In  that  view, 
there  is  nothing  in  the  record  to  be  considered  except  the 
petitions,  the  demurrers  and  the  order  dismissing  and  denying 
the  petitions,  and  on  the  face  of  these  papers  no  error  appears. 
The  facts  recited  and  found  in  the  order  fully  justify  the  con- 
clusion reached. 

The  foregoing  views  necessitate  the  affirmance  of  the  order 
appealed  from  without  a  determination  of  the  points  made 
by  the  appellant.  It  is,  perhaps,  unfortunate  that  the  appeal 
cannot  be  decided  on  the  merits  of  the  questions  litigated 
in  the  lower  court,  but  this  result  cannot  be  avoided  without 
depriving  the  respondent  devisees  of  clear  and  substantial 
rights. 

The  order  is  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[8.  P.  No8.  4390,  4411,  and  4412.     Department  One.— April  10,  1906.] 

VIOLA  PIERCY  BURNETT,  Respondent,  v.  EDWARD  M. 
PIERCY,  Appellant;  and  ANDREW  J.  PIERCY, 
THOMAS  W.  RIVERS,  CHRISTOPHER  C.  RIVERS, 
EMMA  C.  McCOLGAN.  and  JAMES  GOULD,  Jr., 
Respondents. 
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Partition — Appeals  from  Interlocutory  Decrees — Motion  to  Dis- 
miss— ^Failure  to  Serve  Lienholder — Disposition  or  Appeals. — 
Appeals  from  iDterlocutory  decrees  in  partition  will  not  be  dismissed 
for  failure  to  serve  a  lienholder  with  the  notices  of  appeal  where  the 
appeals  can  be  determined  by  giving  the  parties  thereto  such  relief 
as  between  themselves  as  the  record  warrants  and  by  providing  in 
the  judgments  on  the  appeals  that  they  shall  in  no  way  affect  the 
rights  or  interest  of  such  lienholder. 

Id.— Limited  Admission  op  Service  by  Attorney  for  Two  Parties. — 
Where  the  attorney  for  the  lienholder  was  attorney  for  another  party 
and  limited  his  admission  of  service  of  the  notices  of  appeal  to  such 
party,  such  admission  cannot  constitute  service  upon  the  lienholder. 

Id.— Waiver  of  Service  of  Notice — Voluntary  Appearance — Stipula- 
tion AS  to  Appeals. — The  want  of  service  of  the  notice  of  appeal 
upon  the  lienholder  may  be  waived,  as  in  the  case  of  non-service  of 
a  summons,  by  a  voluntary  appearance;  and  it  was  waived  by  a 
stipulation  signed  by  all  parties  to  the  appeal,  including  the  attorney 
for  the  lienholder,  reciting  that  the  appeals  were  all  perfected  by 
the  appellant  and  that  all  of  them  may  be  determined  upon  the 
transcript  filed  in  one  of  them,  which  stipulation  was  filed  in  each 
of  the  appeals. 

Id. — Trust-Deed — Conveyance  under  Agreed  Limitations — Separate 
Property — Joint  Deed— Life  Estate — Effect  of  Deed  by  Wipe. — 
Where  husband  and  wife  executed  a  trust-deed  under  an  existing 
valid  trust  to  reconvey,  according  to  the  limitations  of  a  deed  con- 
temporaneously prepared  and  executed  by  the  trustee,  conveying  part 
of  the  land  to  the  husband,  his  heirs  and  assigns,  and  the  remainder 
to  the  wife,  her  heirs  and  assigns,  as  separate  property,  to  be  held 
and  controlled  by  each  separately  during  the  life  of  each,  subject 
only  to  a  power  of  mortgage  and  conveyance  by  their  joint  deed, 
and  in  the  absence  thereof  the  estate  in  fee  simple  upon  the  death 
of  either  was  to  vest  in  their  children  and  in  the  heirs  of  any 
deceased  child  by  right  of  representation,  the  manifest  intent  of 
the  deed  was  to  vest  only  a  life  estate  in  the  wife,  defeasible  only 
by  a  joint  deed;  and  a  conveyance  in  fee  by  the  wife  alone  after 
the  husband's  death  to  one  of  the  children  carried  only  an  estate 
daring  her  life  and  could  have  no  effect  after  her  death. 

Id. — Construction  of  Conveyance — ' '  Heirs  and  Assigns  ' ' — Restraint 
OPON  Alienation — Other  Limitations— Intention  op  Parties. — 
The  rule  of  the  conmion  law  embodied  in  section  711  of  the  Civil 
Code,  as  to  conditions  restraining  alienation  of  an  estate  in  fee,  is 
not  exclusively  applicable  to  the  conveyance  by  the  trustee  because 
merely  of  the  use  of  the  words  ** heirs  and  assigns''  in  the  con- 
veyance made  prior  to  the  code,  but  other  common-law  principles 
of  interpretation  embodied  in  that  code  are  also  to  be  considered; 
and  in  construing  the  conveyance  made  by  the  trustee  the  trust- 
deed  and  all  of  the  conditions  and  limitations  agreed  to  be  embodied 
in  the  conveyance  must  be  considered  and  effect  given  to  every 
part  thereof,  so  far  as  possible,  to  carry  out  the  intention  of  the 
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parties;  and,  so  construed,  the  intention  appears  to  be  to  limit  and 
qualify  the  effect  and  meaning  of  the  granting  clause,  and  the  other 
limitations  and  conditions  are  not  to  be  considered  as  repugnant  to 
the  grant,  but  as  descriptive  of  the  estate  conveyed  and  in  harmony 
with  the  g^ant  when  truly  interpreted. 

Id. — Creation  of  Lite  Estate. — ^Where  the  terms  and  limitations  in  the 
conveyance  by  the  trustee  accurately  describe  an  estate  for  life  and 
are  inconsistent  with  an  estate  in  fee,  the  intention  is  manifest  to 
create  it,  and  it  is  not  essential  to  the  creation  thereof  that  the 
words  "life  estate"  should  be  used  or  that  it  be  expressly  declared 
to  be  such. 

Id. — Construction  of  Statute. — Section  2  of  the  Act  of  1855  (Stats. 
1855,  p.  171),  providing  that  every  conveyance  of  real  property  should 
"pass  all  the  estate  of  the  grantor,  unless  the  intent  to  pass  a  less 
estate  shall  appear  by  express  terms,  or  be  necessarily  implied  in 
the  terms  of  the  grant,"  is  not  to  be  construed  as  using  the  word 
"grant"  as  synonymous  with  the  granting  clause  alone,  but  as 
referring  to  the  entire  instrument  by  which  the  grant  is  effected 
and  as  permitting  the  whole  deed  to  be  looked  to  in  ascertaining 
whether  or  not  the  intent  to  convey  an  estate  less  than  a  fee  "is 
necessarily  implied  in  the  terms  of  the  grant." 

Id. — ^Nature  of  Bemaindee  in  Fee — ^Vesting  of  Future  Estate. — ^It  is 
not  material  whether  the  estate  in  remainder  was  vested  or  con- 
tingent during  the  life  of  the  wife,  it  being  in  either  caSe  a  legal 
conveyance  of  a  future  estate.  The  fact  that  it  was  subject  to 
defeat  by  the  joint  power  of  disposition  does  not  make  it  material 
to  inquire  where  the  estate  in  remainder  was  resting  in  the  mean 
time,  such  power  having  never  been  exercised  and  the  estate  in 
remainder  having  become  fully  vested. 

Id. — ^Fee  not  Necessary  to  Power  of  Disposition. — ^It  was  not  neces- 
sary that  a  fee  should  be  vested  in  the  wife  in  order  to  the  exercise 
of  the  joint  power  of  disposition  given  to  her  and  her  husband. 
A  power  to  dispose  of  the  estate  in  fee  may  be  given  to  a  tenant  for 
life,  and  may  be  created  by  deed  as  well  as  by  will. 

Id. — ^Parties  in  Partition  All  Actors — Issue  Baised  by  Answer — 
Accounting  for  Moneys  Collected — Finding  against  Evidence. — 
The  parties  to  an  action  of  partition  are  all  actors;  and  where  a 
finding  upon  an  issue  raised  by  answer,  that  the  grantee  of  the 
wife  had  collected  rents  for  which  he  ought  to  account  to  his  co- 
tenants,  is  against  the  evidence  set  forth  in  the  bill  of  exceptions, 
which  recites  that  it  contains  all  of  the  evidence,  the  judgment  must 
be  reversed  for  a  new  trial  upon  that  issue. 

APPEALS  from  interlocutoiy  judgments  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco  in  actions 
for  partition.    J.  M.  Seawell,  Judge. 


Digitized  by 


Google 


April,  1906.]  Burnett  v.  Pibbcy.  181 

The  facts  are  stated  in  the  opinion  of  the  court 

Jackson  Hatch^  and  W.  F.  Williamson,  for  Appellant 

H.  V.  Morehonse,  J.  E.  Alexander,  J.  H.  Meredith,  Lloyd 
lb  Wood,  and  Thomas  F.  Barry,  for  Bespondents. 

SHAW,  J. — ^In  three  separate  actions  for  partition,  entitled 
as  above,  interlocutory  judgments  of  partition  were  entered, 
from  each  of  which  the  defendant,  Edward  M.  Piercy,  ap- 
peals. By  stipulation  between  all  the  respective  parties,  it 
has  been  agreed  that  the  three  appeals  shall  be  heard  and 
determined  together,  upon  a  single  transcript.  It  appears 
from  the  stipulation  that  the  decision  of  all  of  the  cases  de- 
pends on  the  same  facts  and  affects  the  same  parties.  i 

The  respondents  present  a  motion  to  dismiss  the  appeals, 
the  ground  of  the  motion  being  that  in  each  case  there  was  a 
failure  to  serve  the  notice  of  appeal  upon  Christopher  C, 
Bivers,  one  of  the  respondents,  that  he  is  a  necessary  party 
to  any  disposition  of  the  case,  and  hence  that  this  court  has 
no  jurisdiction  of  the  appeals. 

By  the  interlocutory  judgment,  it  was  declared  that  Viola 
Piercy  Burnett,  Edward  M.  Piercy,  and  Andrew  J.  Piercy 
were  each  the  owner  of  an  undivided  one-third  interest  in 
the  real  property,  and  that  the  defendants  Thomas  W.  Rivers 
and  Christopher  C.  Bivers  had  a  lien  and  charge  against  the 
interest  of  Andrew  J.  Piercy  for  $10,500,  which  was  securer 
hy  a  deed  of  trust  of  said  lands  theretofore  executed  by  him 
to  them.  In  his  answer  Edward  M.  Piercy  alleged  that  he 
is  the  owner  of  the  whole  of  the  property  and  that  neither  of 
the  other  parties  had  any  interest  therein,  and  this  is  his  con- 
tention upon  the  appeals.  It  is  apparent,  therefore,  that,  so 
far  as  the  lien  of  Christopher  C.  Bivers,  or  his  interest  in  the 
joint  lien  of  himself  and  Thomas  W.  Bivers,  is  concerned, 
the  court  can  make  no  valid  disposition  of  the  cases  on  appeal, 
unless  it  has  in  some  way  obtained  jurisdiction  of  the  cases 
as  to  him.  The  court  can,  however,  notwithstanding  such 
failure  to  secure  jurisdiction  as  to  Christopher  C.  Rivers, 
decide  the  cases  with  respect  to  the  interests  of  the  other 
parties,  so  far  as  it  may  be  done  without  injuriously  affecting 
his  interests.    If  the  appeals  result  in  an  afi&rmance  of  the 
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judgments,  of  course  his  interests  will  not  be  disturbed.  If 
they  result  in  a  reversal,  the  cases  must  be  remanded  for  new 
trial,  or  with  directions  to  enter  judgments  in  favor  of  Edward 
M.  Piercy  and  dismissing  the  actions.  In  either  of  the  latter 
contingencies,  if  jurisdiction  does  not  exist  as  to  Christopher 
C.  Rivers,  the  former  judgments  will  be  final  as  to  him,  not- 
withstanding the  reversal  as  to  the  others,  and  the  result  will 
be  that  the  estate  of  Edward  M.  Piercy,  as  to  the  undivided 
one  third  of  the  land  claimed  by  Andrew  J.  Piercy,  will  be 
subject  to  the  interests  of  said  Rivers  under  the  trust-deed 
and  to  his  interest  in  the  lien  secured  thereby.  No  persons 
will  be  affected  by  this  lien,  except  the  appellant  himself, 
and  the  respondent,  James  Gould,  Jr.,  who  claims  a  lien  for 
six  thousand  dollars  and  interest,  secured  by  a  mortgage 
executed  by  Edward  M.  Piercy,  purporting  to  mortgage  the 
whole  estate  in  said  lands,  and  who  was,  by  the  judgments, 
declared  to  have  a  lien  by  virtue  thereof  upon  a  one-third 
interest  only.  The  appellant  cannot  justly  complain;  for  he 
will  have  himself  brought  the  appeals  to  this  court  without 
making  said  Rivers  a  party  thereto.  He  does  not  complain, 
and  is  not  only  content,  but  is  insisting  upon  having  his 
appeals  decided,  so  far  as  it  can  be  done  with  the  parties 
before  the  court  who  are  properly  served.  Gould  cannot  be 
injured  by  the  appeals.  He  has  not  himself  appealed,  and  he 
is  satisfied  with  his  lien  as  given  by  the  interlocutory  judg- 
ments, confining  it  to  the  undivided  one  third  of  the  land. 
The  only  effect  upon  him  of  successful  appeals  by  the  present 
appellant,  will  be  that  his  security  will  be  extended  to  two 
thirds  with  a  second  lien  upon  the  remaining  third,  whereas, 
if  the  appeals  are  dismissed  he  will  have  a  lien  upon  one 
third  only.  The  appeals  could,  therefore,  be  decided  by  giving 
to  the  parties  thereto  such  relief  as  the  record  warrants,  and 
providing  in  the  judgments  of  this  court  on  the  appeals  that 
they  shall  not  in  any  wise  affect  the  right  or  interest  of 
Christopher  C.  Rivers.  Under  such  circumstances  an  appeal 
will  not  be  dismissed.  The  court,  having  jurisdiction  of  the 
parties  properly  before  it,  will  hold  the  appeal  in  order  to 
determine  the  rights  of  such  parties  with  respect  to  each  other. 
{Williams  v.  Santa  Clara  Min.  Assn.,  66  CaL  195,  [5  Pac.  85].) 
We  are  further  of  the  opinion  that  this  court  has  jurisdic- 
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tion  of  the  appeals  as  to  Christopher  C.  Rivers.  It  may  be 
conceded,  as  claimed  by  the  respondents,  that  there  was  no 
service  upon  him  of  the  notice  of  the  appeals.  The  notices 
were  not  addressed  to  him,  nor  to  his  attorney, — that  is  to 
say,  neither  his  name  nor  that  of  his  attorney  appears  in  the 
list  of  persons  given  in  the  introductory  clause  as  those  to 
whom  notice  is  given  thereby.  The  admission  of  service 
by  Mr.  Barry,  who  was  attorney  of  record  for  him  and  also 
for  Thomas  W.  Rivers,  was  limited,  by  the  statement  follow- 
ing the  signature,  to  an  admission  for  Thomas  W.  Rivers  only. 
Under  the  principle  of  the  decision  in  Estate  of  Pendergast, 
143  Cal.  138,  [76  Pac.  962],  and  the  cases  there  cited,  this 
does  not  constitute  an  admission  of  service  by  or  for  Chris- 
topher C.  Rivers,  and  hence  the  notices  were  ineffectual  as  to 
him.  But  it  has  been  said  that  **the  notice^f  appeal  by  which 
the  adverse  party  is  brought  before  this  court  corresponds  to 
the  summons  by  which  he  is  brought  before  the  superior 
court,  .  .  .  The  notice  itself,  like  the  issuance  of  a  summons, 
may  be  waived.  A  voluntary  appearance  will  be  equivalent 
to  a  personal  service  of  the  notice,  but  the  mere  waiver  of 
the  service  is  insufficient.  There  must,  in  addition,  be  given 
a  notice  of  appearance,  either  in  person  or  by  attorney.'*  In 
the  cases  at  bar  there  is  a  stipulation  on  file  signed  by  **Thos. 
F.  Barry,  attorney  for  defendants  and  respondents,  Thomas 
W.  Rivers  and  Christopher  C.  Rivers."  This  stipulation 
recites  that  **said  Edward  M.  Piercy  has  duly  perfected  an 
appeal  to  the  supreme  court  of  the  state  of  California  from 
the  interlocutory  judgment''  in  one  of  the  cases,  particularly 
describing  it,  and  **has  also  perfected  an  appeal"  from  each 
of  the  other  two  judgments,  describing  them,  that  all  of  them 
were  made  upon  the  same  facts  and  evidence,  and  **are  to 
be  presented  to  said  supreme  court  for  review  upon  said 
appeals  upon  records  presenting  precisely  the  same  issues 
.  .  .  and  upon  precisely  the  same  briefs  .  .  .  and  oral  argu- 
ments." It  was  thereupon  agreed  therein  that  the  appellant 
should  file  his  record  on  appeal  in  one  of  the  cases,  and  need 
not  file  any  record  on  appeal  in  the  other  two  cases,  and  that 
the  appeals  in  the  other  two  cases  **may  be  heard  and  de- 
termined in  the  supreme  court  upon  the  transcript  so  to  be 
filed"  by  the  appellant  in  the  first-mentioned  case,  that  the 
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briefs  and  oral  arguments  in  the  said  first-mentioned  ease 
should  be  considered  by  all  the  parties  to  the  other  two 
actions,  and  by  the  supreme  court,  as  briefs  and  arguments 
in  the  other  two  cases,  and  that  **  whatever  order  or  judgment 
the  supreme  court  shall  make  in  said  action  in  which  said 
printed  transcript  is  to  be  filed  shall  be  made  in  the  other  two 
of  said  actions/'  This  stipulation  was  filed  in  this  court  in 
each  of  the  three  appeals,  and  in  two  of  them  constitutes  the 
only  record  on  appeal.  In  Valley  Lumber  Co.  v.  Struck,  146 
Cal.  268,  [80  Pac.  405],  there  was  a  similar  stipulation,  and 
a  similar  objection  that  one  of  the  respondents  had' not  been 
served  with  notice  of  appeal.  It  was  held  that  the  stipulation 
constituted  an  appearance  to  the  appeal  sufficient  to  give  the 
supreme  court  jurisdiction  thereof.  In  Carey  v.  Brown,  58 
Cal.  180,  there  was^a  stipulation  that  **the  appeal  was  duly 
perfected,*'  and  it  was  held  that  this  was  an  admission  that 
the  notice  of  appeal  had  been  filed,  and  that  it  could  not  be 
contradicted  for  the  purpose  of  dismissing  the  appeal.  In 
this  case  the  stipulation  of  Christopher  C.  Rivers  is  that  the 
appeals  have  been  ** perfected."  This  could  not  be  true  unless 
a  notice  of  appeal  had  been  duly  served  on  him.  Following 
Carey  v.  Brown,  58  Cal.  180,  we  hold  that  this  is  an  admission 
of  the  due  service  of  a  properly  addressed  notice  of  appeal 
upon  all  the  parties  signing  the  stipulation.  On  the  authority 
of  Valley  Lumber  Co.  v.  Struck,  146  Cal.  268,  [80  Pac.  405]^ 
we  may  also  say  that  the  stipulation  constitutes  an  appearance 
to  each  appeal  by  all  the  respondents,  and  precludes  a  dis- 
missal thereof  for  want  of  service  of  notice  upon  any  of 
them.  We  are  of  the  opinion  that  this  court  has  jurisdiction 
of  the  appeals  as  to  Christopher  C.  Rivers,  and  that  the 
appeals  should  not  be  dismissed.  We  now  come  to  the  merits 
of  the  case. 

In  November,  1867,  the  title  to  the  lands  in  controvert  was 
vested  in  John  C.  Piercy  and  Mary  Piercy,  his  wife.  The 
title  of  the  respective  parties  to  this  action  depends  on  the 
construction  and  legal  effect  of  two  deeds  for  said  lands, 
executed  on  November  16,  1867,  one  made  by  John  C.  Piercy 
and  Mary  Piercy  to  Joseph  B.  Crockett,  and  the  other  a 
reconveyance  by  Crockett  to  John  C.  and  Mary  Piercy.  The 
deed  to  Crockett  was  in  the  usual  form  of  a  grant,  bargain^ 
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and  sale  deed,  except  that  it  contained  the  following  clause: 
"In  trust,  nevertheless,  and  for  the  purpose  only,  of  conveying 
the  above  described  premises  by  a  deed  bearing  even  date 
herewith,  and  to  be  executed  inunediately  by  said  party  of  the 
second  part  to  said  John  C.  Piercy  and  Mary  Piercy,  accord- 
ing to  the  terms,  conditions  and  limitations  in  said  deed  con- 
tained, which  deed  is  already  prepared  to  be  executed."  No 
other  consideration  was  stated  in  the  deed. 

The  reconveyance  by  Crockett  to  the  Piercys,  referred  to 
in  the  foregoing  trust  clause,  was  executed  contemporaneously 
with  the  first  deed,  and  in  execution  of  the  trust  therein  de- 
clared. It  styled  Crockett  as  party  of  the  first  part,  John  C. 
Piercy  as  party  of  the  second  part,  and  Mary  Piercy  as  the 
party  of  the  third  part.  For  convenience  we  will  designate 
them  by  name.  The  material  parts  of  this  reconveyance, 
omitting  the  description  of  lands,  were  as  follows: — 

**The  said  [Crockett]  for  and  in  consideration  of  his  friend- 
ship for  the  said  [John  C.  and  Mary  Piercy],  doth  by  these 
presents  give,  grant,  convey  and  confirm  unto  John  C.  Piercy, 
his  heirs  and  assigns,  on  the  terms  and  subject  to  the  conditions 
and  limitations  hereinafter  expressed,  the  following  described 
real  estate."  (Here  follow  descriptions  of  four  tracts  of  land 
not  here  involved.) 

"And  the  said  [Crockett]  in  consideration  of  his  friendship 
for  the  said  Mary  Piercy,  does  hereby  give,  grant,  convey 
and  confirm  unto  the  said  Mary  Piercy,  her  heirs  and  assigns 
for  her  sole  and  separate  use,  free  from  the  debts  or  control 
of  her  husband."  (Here  are  inserted  descriptions  of  three 
parcels  of  land,  being  the  lands  in  controversy.) 

"Each  of  the  said  parties  of  the  second  and  third  parts, 
being  entitled  respectively  under  this  conveyance  to  the  prop- 
erty heretofore  conveyed  to  them  severally  as  his  or  her  sep- 
arate property,  and  not  as  common  property  of  the  marriage, 
and  the  premises  hereby  conveyed  to  the  said  Mary  Piercy  to 
be  her  sole  and  separate  estate  free  from  the  debts  or  control 
of  her  husband,  except  as  herein  otherwise  provided.  And 
this  conveyance  is  upon  the  further  condition  that  the  said 
parties  of  the  second  and  third  parts  respectively  shall  each 
have  the  exclusive  right  for  and  during  his  or  her  natural 
lif  etime  to  manage  and  control  and  to  receive  the  rents,  profits 
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and  income  from  the  property  hereinbefore  conveyed  to  them 
severally,  that  is  to  say,  each  shall  manage,  control  and  receive 
the  rents,  profits  and  income  from  the  property  herein  con- 
veyed to  him  or  her  severally,  and  neither  shall  interfere  with 
the  other  in  the  management,  control  or  enjoyment  of  the 
property  hereby  conveyed  to  the  other,  nor  in  the  receipt  or 
disposition  of  the  rents,  profits  or  income  therefrom,  except 
as  herein  otherwise  provided,  and  out  of  the  said  rents,  in- 
comes and  profits,  each  of  the  said  parties  respectively  shall 
pay  all  taxes  and  assessments,  which  shall  be  levied  on  the 
property  herein  conveyed  to  him  or  her  severally,  and  shall 
keep  said  property  in  repair."  (Here  follow  provisions  re- 
quiring John  C.  Piercy  to  pay  certain  sums  to  Mary  Piercy 
within  certain  periods.) 

**And  this  conveyance  is  upon  the  further  condition  that 
neither  one  of  the  said  parties  of  the  second  or  third  parts  shall 
sell,  convey,  mortg:age  or  in  anywise  encumber,  during  their 
joint  lives,  the  said  property  or  any  part  thereof,  or  erect 
any  new  buildings  thereon,  without  the  consent  in  writing  of 
the  other. 

**But  nothing  herein  contained  shall  be  so  construed  as  to 
prohibit  or  prevent  the  said  parties  of  the  second  and  third 
parts  from  at  any  time  conveying,  mortgaging  or  otherwise 
disposing  of  the  said  property  or  any  part  thereof  by  an 
instrument  or  instruments  in  writing,  duly  executed,  acknowl- 
edged and  delivered  by  them  jointly,  nor  from  building  upon 
and  improving  said  property  or  any  part  thereof,  provided 
they  both  consent  in  writing  thereto. 

**But  if  the  said  parties  of  the  second  and  third  parts  shall 
not  by  an  instrument  or  instruments  in  writing  duly  executed, 
acknowledged  and  delivered  by  them  jointly  during  their  joint 
lives,  convey  or  dispose  of  the  said  real  property,  such  parts 
or  portions  thereof  as  shall  on  the  death  of  either  of  said 
parties  not  have  been  thus  conveyed  or  disposed  of,  shall  vest 
in  and  become  the  property  in  fee  simple  of  the  children  of 
the  marriage  of  the  said  parties  of  the  second  and  third  parts 
and  the  lawful  issue  of  such  of  the  said  children  as  shall  have 
died  in  the  mean  time,  such  issue  taking  per  stirpes  and  not 
per  capita,  it  being  the  true  intent  and  meaning  of  this  instru- 
ment that  nothing  herein  contained  shall  restrict  or  limit  or 
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impair  the  right  of  the  said  parties  of  the  second  and  third 
parts  to  convey,  mortgage,  encumber  or  dispose  of  the  said 
property,  or  any  part  thereof,  by  an  instrument  or  instruments 
in  writing  duly  executed,  acknowledged  and  delivered  by  them 
jointly,  nor  shall  anything  herein  contained  be  construed  to 
restrict,  limit  or  impair  the  right  of  each  of  said  parties  of 
the  second  and  third  parts  to  manage,  control  and  receive  the 
rents  and  income  from  the  property  herein  conveyed  to  him 
or  her  respectively  during  his  or  her  lifetime,  notwithstanding 
the  death  of  the  other,  it  being  the  true  intent  and  meaning 
hereof,  that  on  the  death  of  either  of  said  parties  such  portion 
of  the  property  hereby  conveyed  to  the  person  so  dying  as 
shall  not  before  then  have  been  conveyed  or  disposed  of  by 
their  joint  act  as  hereinbefore  provided  shall  vest  in  the 
children  of  their  said  marriage  as  hereinbefore  stated,  the  sur- 
vivor retaining  the  right  to  manage,  control,  and  receive  the 
rents  and  income  from  the  property  hereby  conveyed  to  such 
survivor  during  his  or  her  natural  life,  and  at  his  or  her  death 
to  vest  in  the  children  of  said  marriage  as  hereinbefore  pro- 
vided/' 

Upon  this  deed  the  following  writing,  signed  by  John  C. 
and  Mary  Piercy,  was  indorsed,  and  the  execution  thereof 
duly  acknowledged  before  a  notary  public:  '*The  foregoing 
deed  has  been  executed  and  delivered  in  pursuance  of  the 
trust  created  in  a  deed  from  us  to  said  J.  B.  Crockett  of  even 
date,  and  is  the  same  deed  which  is  therein  referred  to  as  then 
prepared  to  be  executed  Nov.  16,  1867." 

John  C.  Piercy  died  in  1885.  Mary  Piercy  died  intestate  on 
June  9,  1903.  At  the  date  of  her  death  the  only  surviving 
children  of  the  marriage  were  the  two  defendants,  Edward  M. 
and  Andrew  J.  Piercy.  The  plaintiff  was  the  daughter  of 
Samuel  W.  Piercy,  a  deceased  son  of  the  marriage,  and  these 
three  were  the  only  surviving  descendants.  John  C.  and  Mary 
Piercy  did  not  jointly  convey  or  otherwise  dispose  of  any  of 
the  property.  After  the  death  of  John  C.  Piercy,  Mary  Piercy 
executed  to  Edward  M.  Piercy  a  deed  purporting  to  convey 
to  him  all  of  her  right,  title  and  interest  in  the  land.  It  is 
conceded  that  if  the  effect  of  the  deed  from  Crockett  was  to 
vest  in  Mary  Piercy  an  estate  for  her  life  only,  in  the  lands, 
with  the  remainder  to  the  children  of  the  marriage  living  at 
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her  death,  and  the  descendants  of  such  as  were  then  deceased, 
and  with  no  power  in  her  to  dispose  of  such  remainder  except 
by  the  joint  conveyance  of  herself  and  John  C.  Piercy,  then 
the  deed  made  by  her  to  Edward  M.  Piercy  was  of  no  effect 
after  her  death,  and  the  judgment  of  the  superior  court, 
holding  that  Edward  M.  Piercy,  Andrew  J.  Piercy,  and  Viola 
Piercy  Burnett  were  each  entitled  to  a  one-third  interest  in  the 
land  was  correct.  We  are  of  the  opinion  that  this  was  the 
true  legal  effect  of  the  transaction  in  question. 

The  contention  of  the  appellant  is  that,  as  the  Crockett  deed 
was  made  in  1867,  prior  to  the  adoption  of  the  codes,  it  must 
be  interpreted  according  to  the  rules  of  the  common  law  and 
the  statutes  then  in  force,  and  that  the  rules  of  interpretation 
established  by  the  Civil  Code  are  not  applicable,  except  so  far 
as  they  restate  those  of  the  common  law ;  that  the  rule  which 
must  control  the  effect  of  this  deed  is  that  of  the  common  law, 
re-enacted  in  section  711  of  the  Civil  Code,  to  the  effect  that 
conditions  restraining  alienation,  where  repugnant  to  the  in- 
terest created  by  the  granting  clause,  are  void;  that  the  grant 
**to  Mary  Piercy,  her  heirs  and  assigns,"  as  expressed  in  the 
deed,  created  in  her  an  estate  in  fee,  including  the  absolute 
power  of  alienation,  and  that  the  conditions  and  limitations 
restricting  her  power  to  convey  the  land  are  repugnant  to  the 
existence  in  her  of  a  title  in  fee ;  that  by  the  operation  of  this 
rule  they  must  be  considered  void  and  the  deed  construed  to 
vest  in  her  an  unqualified  estate  in  fee  simple,  and  that  her 
deed  transferred  the  same  to  Edward  M.  Piercy.  Examples 
of  the  application  of  this  rule  occur  in  Murray  v.  Chreen,  64 
Cal.  363,  [28  Pac.  118],  where,  after  words  constituting  a 
grant  in  fee  simple,  a  condition  was  inserted  that  the  grantee 
should  not  convey  the  lands  without  the  consent  of  the 
grantor,  and  the  condition  was  held  void,  and  also  in  Eldridge 
V.  See  Yup  Co,,  17  Cal.  51,  where  a  limitation  upon  the  use 
was  held  not  to  be  effective  as  against  a  fee  convej'^ed  by  the 
previous  granting  clause. 

It  may  be  freely  conceded  that  in  proper  cases,  this  rule 
existed  in  California  in  1867.  But  it  is  not  correct  to  say 
that  the  rules  for  the  interpretation  of  contracts,  laid  down 
in  the  Civil  Code,  are  innovations  upon  the  common  law  and 
are  not  applicable  to  deeds  executed  before  the  adoption  of 
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that  code.  That  deeds  are  to  be  construed  according  to  the 
laws  in  force  at  the  time  they  were  executed,  is  true.  But 
these  rules  of  the  Civil  Code,  for  the  most  part,  are  parts  of 
the  common  law  previously  existing,  and  are  applicable  to 
deeds  and  other  contracts  executed  prior  to  the  adoption  of  the 
codes  as  fully  as  those  executed  since.  We  do  not  think  the 
rule  stated  in  section  711  of  the  Civil  Code  controls  the  con- 
struction of  the  instrument  in  question.  There  are  other  rules 
which  control  the  effect  of  the  transaction  involved  here  and 
prevent  the  operation  of  the  rule  stated  in  that  section.  Where 
two.  or  more  written  instruments  are  executed  contemporane- 
ously, with  reference  to  each  other,  for  the  purpose  of  attain- 
ing a  preconceived  object,  they  must  all  be  construed  together, 
and  effect  given  if  possible  to  the  purpose  intended  to  be  ac- 
complished. (Civ.  Code,  sec.  1642;  13  Cyc.  p.  603;  2  Devlin 
on  Deeds,  see.  845.)  All  parts  of  a  deed  must  be  applied  so  as 
to  give  effect  and  meaning  to  every  part,  if  possible,  each 
clause  being  considered  separately  and  being  governed  by 
the  intent  deducible  from  a  fair  consideration  of  the  entire 
instrument.  (Civ.  Code,  sec.  1641;  13  Cyc.  pp.  604,  605;*  2 
Devlin  on  Deeds,  sees.  836,  840.)  The  primary  object  of  all 
interpretation  is  to  ascertain  and  carry  out  the  intention  of 
the  parties.  (Civ.  Code,  sec.  1636;  Walsh  v.  HiU,  38  Cal 
487;  2  Devlin  on  Deeds,  sec.  835;  13  Cyc.  p.  601.)  All  the 
rules  of  interpretation  must  be  considered  and  each  given 
its  proper  weight,  where  necessary,  in  order  to  arrive  at  the 
true  effect  of  the  instrument.  (2  Devlin  on  Deeds,  sec. 
840).  There  are  qualifications  to  the  effect  that  the  intention 
of  the  parties  must  be  lawful,  and  that  the  construction  must 
not  be  contrary  to  some  positive  rule  of  law.  (2  Devlin  on 
Deeds,  sec.  836;  13  Cyc.  601;  Civ.  Code,  sec.  1636.) 

It  is  a  necessary  conclusion  from  these  principles  of  con^ 
struction  that  when,  upon  a  fair  consideration  of  all  the  parts 
of  a  deed,  and  of  the  contemi)oraneous  instruments  constitut- 
ing parts  of  the  same  transaction,  it  appears  that  it  was  the 
intention,  by  other  expressions  in  the  deed,  to  limit  and 
qualify  the  effect  and  meaning  of  the  granting  clause,  so  that 
it  should  not  operate  to  transfer  the  entire  estate,  but  only  a 
limited  estate,  the  rule  that  repugnant  conditions  restraining 
alienation  are  void,  does  not  apply,  unless  the  conditions  refer 
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to  the  limited  estate  actually  granted.  In  such  cases  the  other 
provisions  in  the  deed  operate  on  and  affect  its  true  meaning, 
the  granting  clause  is  to  be  taken  in  the  limited  sense  which 
the  entire  instrument  shows  it  was  intended  to  have,  and  the 
limitations  and  conditions  relating  to  the  fee  are  not  to  be 
considered  as  repugnant  to  the  grant,  but  as  descriptive  of 
the  estate  conveyed,  and  in  harmony  with  the  grant  when 
truly  interpreted.  Thus,  in  H^orrison  v.  Wilson,  30  Cal.  347, 
the  granting  clause,  purporting  to  grant,  bargain,  and  sell, 
and  thereby  showing  an  intention  **to  convey  in  full  prop- 
erty," was  held  to  be  modified  and  explained  by  a  subsequent 
clause  declaring  the  intention  to  make  a  quitclaim  only.  And 
in  Montgomery  v.  Sturdivant,  41  Cal.  295,  the  granting 
clause  alone  would  have  conveyed  a  fee  simple,  but  it  wat 
held  to  be  explained  and  modified  by  the  language  of  the 
habendum,  to  such  an  extent  that  the  effect  of  the  entire 
deed  was  to  convey  a  life  estate  only.  This  rule  prevailed  at 
common  law  (13  Cyc.  643,  669;  1  Devlin  on  Deeds,  sees.  214, 
215,  215a),  and  it  is  also  made  a  part  of  the  code.  (Civ.  Code, 
sea  1105.)  It  w^as  applied  in  Barnett  y,  Bamett,  104  Cal.  298, 
[37  Pac.  1049].  In  that  case  a  grant  purporting  to  convey  a 
fee  was  held  to  be  limited  to  a  life  estate  by  the  language  of 
the  habendum.  The  case  arose  after  the  enactment  of  the  Civil 
Code,  but  we  do  not  understand  that  it  was  decided  on  the 
theory  that  the  code  establishes  a  rule  on  this  subject  different 
from  that  which  prevailed  before  its  adoption.  Morrison  v 
Wilson,  30  Cal.  347,  and  Montgomery  v.  Sturdivant,  41  Cal. 
295,  were  each  decided  upon  the  law  as  it  stood  prior  to  the 
code  and  apply  substantially  the  same  doctrine. 

These  cases  are  not  antagonistic  to  the  principle  of  Murray 
V.  Green,  64  Cal.  363,  [28  Pac.  118];  and  section  711  of  the 
Civil  Code.  Where,  as  in  that  case,  from  the  whole  of  the  in- 
strument, the  intent  is  clear  to  convey  an  unqualified  fee,  the 
attempt  to  put  restrictions  upon  its  alienation  will  be  held 
void  under  the  rule  of  that  case  and  that  section.  (See  4  Pac. 
Coast  Law  J.  215,  for  a  full  statement  of  the  terms  of  that 
deed.)  But  conditions  w^hich  would  be  void  as  restrictions 
upon  the  alienation  of  a  fee  conveyed  by  the  deed,  may  contain 
expressions,  which  show  that  no  such  fee  is  granted,  and,  in 
construing  a  deed,  such  language  must  be  given  due  weight. 
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Where  the  intent  to  be  gathered  from  the  deed  as  a  whole,  in- 
cluding the  otherwise  void  conditions,  is  that  a  lesser  estate 
was  to  be  conveyed,  then  such  intention  must  prevail,  and, 
as  the  effect  will  be  that  no  fee  is  conveyed  by  the  deed,  there 
will  be  nothing  upon  which  the  restrictions  upon  the  alienation 
of  the  fee  can  operate. 

Ck>ming  now  to  the  deed  in  question,  we  find  it  to  constitute 
one  part  of  an  entire  transaction  comprised  in  three  separate 
writings  relating  to  the  same  matters  between  the  same  par- 
ties, all  of  which  must  be  considered  and  given  due  weight  in 
determining  the  intent  and  effect  of  the  deed.     The  trust 
clause  in  the  deed  from  the  Piercys  to  Crockett  shows  that, 
although  Crockett  was  given  a  fee,  yet  that  he  received  it  upon 
a  certain  trust  to  convey,  and,  consequently,  that  he  was  pow- 
erless to  convey,  except  in  accordance  with  the  terms  of.  the 
trust.    Such  trusts  were  at  that  time  permitted  by  law.    By 
this  trust  clause  the  deed  to  be  executed  by  Crockett  was 
referred  to,  and  all  its  conditions  and  limitations  were  thereby 
incorporated  into,  and  made  parts  of,  the  terms  of  the  trust 
upon  which  Crockett  held  the  land.    Any  attempt  by  him  to 
convey  a  fee  contrary  to  the  terms  of  the  trust  would  there- 
fore have  been  ineffectual  and  void,  to  the  extent  of  such  con- 
flict.   By  the  writing  indorsed  upon  the  Crockett  deed  and 
signed  by  them,  the  Piercys  affirmed  that  deed  as  a  performance 
of  the  trust,  and  again  signified  their  understanding  and  in- 
tention that  the  estate  thereby  conveyed  to  them  was  limited 
and  qualified  as  stated  in  the  provisions  of  the  deed.     In 
view  of  these  circumstances  showing  the  importance  attached 
to  the  limitations  following  the  granting  clause,  it  is  obvious 
that,  whatever  would  be  the  effect  of  the  rule  contended  for 
by  the  appellant  upon  such  limitations  in  ordinary  cases,  it 
has  no  just  application  to  this  case,  where  the  contemporane- 
ous instruments  and  the  language  of  the  deed  itself  show  that 
the  chief  purpose  of  the  transaction  was  to  vest  an  estate  in 
the  grantors  subject  to  and  qualified  by  those  conditions  and 
limitations.    In  order  to  carry  out  the  manifest  intention  of 
the  parties,  it  is  necessary  that  the  conditions  and  limitations 
-  should  prevail  over  and  qualify  the  granting  clause. 

When  these  qualifying  clauses  are  considered,  the  intention 
to  vest  in  Mary  Piercy  a  life  estate  only,  with  a  limited  power 
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of  disposition  over  the  remainder  in  fee,  and  nothing  more, 
is  made  plain.  She  was  to  have  the  exclusive  right  daring  her 
lifetime  to  manage,  control,  and  receive  the  income  from  the 
property ;  she  was  to  pay  all  accruing  taxes  and  make  repairs 
out  of  such  income ;  she  was  not  to  convey  or  encumber  it,  ex- 
cept by  the  joint  writing  of  herself  and  John  C.  Piercy;  and, 
finally,  it  was  declared  to  be  the  true  intent  and  meaning  of 
the  deed  that,  upon  her  death,  if  the  property  had  not  been 
previously  disposed  of  by  their  joint  instrument,  as  provided 
in  the  power  of  disposition  therein  given,  then  it  was  to  vest 
in  the  children  of  their  marriage  then  living,  and  the  lawful 
issue  of  such  of  said  children  as  had  died  in  the  mean  time,  and 
the  survivor  of  the  two  grantees  was  to  retain  "the  right  to 
manage,  control  and  receive  the  rents  and  income  from  the 
property  hereby  conveyed  to  such  survivor,  during  his  or  her 
natural  life,  and  at  his  or  her  death  to  vest  in  the  children 
of  said  marriage,"  as  above  stated.  These  provisions  all  refer 
to  the  character  of  the  estate  to  be  vested  in  Mary  Piercy  by. 
the  deed.  They  accurately  describe  an  estate  for  her  life,  and 
are  inconsistent  with  the  idea  that  she  was  to  have  a  fee.  It 
is  not  an  essential  requisite  to  the  giving  of  a  life  estate,  that 
it  be  expressly  declared  to  be  such,  nor  that  the  term  **life 
estate"  shall  be  used.  The  intention  can  as  well  be  manifested 
by  other  words,  referring  to  the  estate  conveyed  and  describing 
its  characteristics,  and  if  by  that  means  the  intention  to  vest 
a  life  estate,  only,  is  shown,  it  will  be  as  effectual  as  if  it  were 
expressly  so  stated.  The  intention  of  the  parties,  as  mani- 
fested by  these  instruments,  that  she  should  havie  nothing  more 
than  the  enjoyment  of  the  use  of  the  property  during  her  life, 
if  the  joint  power  was  not  exercised,  is  too  plain  for  contro- 
versy. To  give  the  deeds  a  contrary  effect  by  declaring  these 
provisions  void,  would  produce  a  result  which  the  parties 
manifestly  intended  to  prevent  and  give  the  deed  exactly  the 
opposite  effect  to  that  intended.  Such  forced  constructions 
should  not  be  indulged  in,  unless  made  necessary  by  some 
positive  rule  of  law.  It  is  not  necessary  to  do  so  here.  The 
intention  declared  by  the  language  of  the  parts  of  the  deeds 
following  the  description  are  descriptive  of  the  estate  owi- 
veyed,  and  must  prevail  over  the  general  language  of  the 
granting  clause  and  the  estate  granted  is  to  be  limited  aooord- 
ing  to  the  effect  of  these  conditions  and  limitations. 
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It  is  apparent  from  these  special  provisions  that  Mary 
Piercy  had  no  power  oveir  the  fee  after  the  death  of  John  C. 
Pierey.  The  power  to  dispose  of  th^  fee  by  their  joint  act 
ceased  to  exist  upon  the  death  of  one  of  them,  and  thereafter 
the  survivor  was  possessed  of  a  simple  life  estate,  without  fur- 
ther power  of  disposition  of  the  fee.  The  deed  of  Mary  Piercy, 
made  after  the  death  of  John  C.  Piercy,  whereby  she  conveyed 
all  her  right,  title,  and  interest  to  Edward  M.  Piercy,  was 
therefore  ineflfectual  i!pon  the  remainder,  and  conveyed  to 
him  only  an  estate  during  her  life.  Edward  M.  Piercy  there- 
fore stands  in  the  same  class  with  the  other  descendants,  and 
takes  only  his  pro  rata  share  of  the  land, — that  is  to  say,  an 
undivided  one  third  thereof. 

Section  2  of  the  act  of  1855  (Stats.  1855,  p.  171),  which 
was  in  force  when  this  deed  was  executed,  provided  that  every 
cx>nveyance  of  real  property  should  **paas  all  the  estate  of  the 
graotor,  unless  the  intent  to  pass  a  less  estate  shall  appear  by 
express  terms,  or  be  necessarily  implied  in  the  terms  of  the 
grant" .  It  is  contended  that  the  word  ''grant"  as  here  used 
refers  to  the  words  used  in  the  granting  clause  of  the  deed, 
and  that  when  the  intent  to  convey  a  less  estate  cannot  be 
implied  from  the  granting  clause,  the  other  portions  of  the 
deed  cannot  be  resorted  to  for  the  purpose  of  qualifying  its 
meaning.  We  do  not  think  the  word  ** grant"  in  that  statute 
was  used  in  the  narrow  sense  here  claimed.  It  refers  not  to 
the  granting  clause  alone  but  to  the  entire  instrument  by 
which  the  grant  is  effected,  and,  consequently,  the  whole  deed 
may  be  looked  to  in  order  to  ascertain  whether  or  not  the 
intent  to  convey  to  any  party  thereto  an  estate  less  than  the 
fee  is  ** necessarily  implied  from  the  terms  of  the  grant." 

The  objection  that  the  Crockett  deed  could  not  be  operative 
to  convey  the  entire  estate,  unless  it  is  construed  to  vest  the 
fee  in  Mary  Piercy,  and  that  to  construe  it  otherwise  would 
leave  the  remainder  in  abeyance,  or  still  vested  in  Crockett,  is 
not  maintainable.  We  do  not  consider  it  important  to  deter- 
mine whether  the  estate  in  remainder  thus  disposed  of  by^  the 
deed  was  vested  or  contingent  during  the  life  of  Mary  Piercy. 
Whether  the  one  o|r  the  other,  it  was,  under  the  common  law, 
a  legal  conveyance  of  a  future  estate.  (Gray  on  Perpetuities, 
sees.  108, 109, 110, 112, 113. )  The  intent  is  clear  that  the  estate 
in  remainder  after  her  death  was  to  vest  in  the  children  of  the 
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marriage  living  at  her  death,  and  the  issue  of  such  children  as 
should  have  died  in  the  mean  time  taking  per  stirpes  and  not 
per  capita,  subject  to  defeat  by  the  exercise  of  the  joint  power 
of  disposition.  Inasmuch  as  the  question  bears  only  upon  the 
construction  of  the  deed,  and  as  the  events  upon  which  this 
remainder  was  to  vest  and  by  which  the  persons  in  whom  it 
was  to  vest  were  to  be  determined  have  all  happened,  so  that 
the  estate  is  now  safely  vested,  the  precise  place  where  this 
fee  in  remainder  has  been  resting  in  the  mean  time  need  not 
concern  us. 

There  is  no  merit  in  the  proposition  that  it  is  necessary  that 
the  fee  should  be  conveyed  to  Mary  Piercy  in  order  that  she 
should  be  enabled,  with  the  concurrence  of  John  C.  Piercy,  to 
convey  a  fee.  The  vesting  of  a  fee  in  the  person  to  whom 
such  a  power  of  disposition  of  a  remainder  in  fee  is  given,  is 
not  necessary  to  an  effectual  exercise  of  the  power.  (2  Wash- 
bum  on  Real  Property,  6th  ed.,  sees.  1659,  1661;  22  Am.  & 
Eng.  Ency.  of  Law,  1095,  1097.)  "A  power  to  dispose  of  the 
land  in  fee  may  be  and  often  is  given  to  a  tenant  for  life." 
{Sedgwick  v.  Laffin,  92  Mass.  432.)  Such  powers  can  be  cre- 
ated by  deed  as  well  as  by  will.  (2  Washburn  on  Real  Prop- 
erty, 6th  ed.,  sec.  1678.) 

There  is  a  finding  that  Edward  M.  Piercy  has  heretofore 
collected  rents  of  the  property  and  has  not  accounted  for  the 
same,  and  there  is  a  clause  in  the  interlocutory  decree  requir- 
ing him  to  render  an  account.  The  appellant  insists  that  the 
finding  is  not  supported  by  any  evidence,  and  that  in  conse- 
quence thereof  the  judgment  must  be  to  that  extent  reversed. 
This  contention  is  well  founded.  The  answers  of  Andrew  J. 
Piercy  allege  that  Edw^ard  M.  Piercy  has  received  rents  from 
the  property  for  which  he  has  not  accounted,  and  pray  that 
he  be  required  to  render  an  account.  In  an  action  for  parti- 
tion all  the  parties  owning  an  interest  in  the  property  are 
actors,  and  this  allegation  is  a  sufficient  foundation  upon 
which  to  base  a  finding  and  judgment  for  an  accounting.  The 
bill  of  exceptions  recites  that  it  contains  all  the  evidence,  and 
upon  an  examination  we  find  no  evidence  whatever  to  the 
effect  that  Edward  M.  Piercy  has  received  any  rents  from  the 
property,  or  that  he  has  been  in  possession  of  more  than  his 
undivided  interest,  as  declared  in  the  interlocutory  judgment. 
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The  findings  and  judgments  for  an  accounting  are  therefore 
unsupported  by  the  evidence.  It  is  not  necessary,  however, 
that  the  entire  judgment  be  reversed  in  each  case,  nor  that 
there  be  new  trials  upon  the  other  issues.  The  findings  and 
judgments  of  the  court  below  defining  the  interests  of  the 
parties  and  directing  a  partition  and  a  sale  need  not  be  dis- 
turbed. If,  in  the  several  cases,  applications  had  been  made 
to  the  court  below  for  new  trials  or  modifications  of  the  judg- 
ments by  striking  out  the  parts  relating  to  an  accounting, 
doubtless  they  would  have  been  granted.  This  feature  of  the 
cases  is  unimportant  and  obviously  was  not  the  occasion  of  the 
appeals.  "We  think  the  appellant  should  not  recover  the  costs 
of  his  appeals  on  account  of  these  partial  reversals. 

The  part  of  the  judgment  in  each  of  the  cases  directing 
Edward  M.  Piercy  to  render  an  account  is  reversed,  without 
costs  to  respondents,  and  the  causes  are  remanded  for  a  new 
trial  of  the  issues  relating  to  such  accounting.  The  remaining 
parts  of  the  judgment  in  each  of  the  cases,  declaring  the  inter- 
ests of  the  respective  parties  and  directing  a  partition  and 
sale  of  the  property,  are  affirmed  and  each  cause  is  remanded 
for  further  proceedings  to  carry  out  the  partition  in  accord- 
ance with  the  interlocutory  judgment. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  4294.    Department  One. — April  11,  1906.] 

SANTA  ROSA  BANK,  Respondent,  v.  B.  W.  PAXTON  and 
CHARLES  E.  PAXTON,  Executors  of  Will  of  Hannah 
E.  Paxton,  Deceased.    CHARLES  E.  PAXTON,  Appel- 
'  lant. 

Pbomissort  Notes  —  Action  against  Executors — ^Pleading — Execu- 
tion UNDER  Power  op  Attorney — Exhibit.— A  complaint  in  an 
aetion  against  executors  upon  notes  alleged  to  have  been  executed 
by  the  deceased  testatrix  in  her  lifetime  by  her  attorney  in  fact 
under  a  power  of  attorney  alleged  to  have  been  executed  and  de- 
fircpred  by  her  to  the  attorney  in  fact,  which  said  power  of  attorney 
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was  alleged  to  be  attached  to  the  complaint  as  an  exhibit  and  made 
part  thereof,  and  which  diows  on  its  face  the  authority  to  execute 
the  notes  in  the  name,  place,  and  stead  of  the  principal,  states  a 
cause  of  action,  and  is  not  demurrable  on  the  ^ound  that  the  power 
of  attorney  is  not  set  forth  in  the  body  of  the  complaint. 

Id. — Pleading  o>  Instruments. — An  instrument  upon  which  a  eaose  of 
action  is  founded  may  be  pleaded  either  by  setting  forth  its  sub- 
stance  according  to  its  If&gal  effect,  or  by  incorporating  a  copy  in 
the  body  of  the  complaint,  ~  or  by  attaching  thereto  by  a  proper 
reference  a  copy  of  such  instrument,  as  the  pleader  may  choose;  and 
if  the  allegation  is  defective  as  to  any  other  instrument  it  may 
be  aided  by  an  express  reference  to  an  exhibit  for  that  avowed 
purpose. 

Id. — Consent  to  Ovsbbuung  or  DEMua^tES^-WiTHDiiAWAL. — The  consent 
of  a  defendant  to  the  overruling  of  a  demurrer  to  the  eomplaint  is 
equivalent  to  a  withdrawal  of  the  demurrer. 

ID; — Issue  as  to  Authority — Presumption  upon  Appeal. — Where  such 
defendant  after  consenting  to  the  overruling  of  his  separate  demurrer 
filed  a  separate  answer  taking  issue  upon  the  execution  of  the  notes 
and  upon  the  authority  from  the  deceased  to  execute  them,  and  upon 
the  trial  had  an  opportunity  to  present  upon  the  merits  his  claim 
that  the  notes  were  executed  without  authority,  it  must  be  presumed 
upon  appeal  from  the  judgment  that  he  did  so  and  that  the  court 
correctly  decided  against  him  on  that  point  upon  the  evidence. 

Id. — Frivolous  Appeal — Damages.— The  appeal  upon  the  bare  judgment- 
roll  under  such  circumstances  is  devoid  of  substantial  grounds,  and 
the  judgment  will  be  afSrmed,  with  costs  and  damages  to  insure  the 
respondent  against  expense  upon  -such  appeaL 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of 
Sonoma  County.     Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bishop,  Wheeler  &  Hoefler,  for  Appellant. 

J.  E.  Leppo,  for  Respondent. 

James  W.  Gates,  and  A.  B.  Ware,  for  B.  W.  Paxton, 
Executor. 

SHAW,  J. — This  appeal  is  taken  from  the  judgment,  by  the 
defendant  Charles  E.  Paxton,  and  is  presented  upon  the 
judgment-roll  alone.  The  appellant  has  no  apparent  interest  in 
the  case,  except  as  one  of  the  executors  of  the  will  of  Hannah  H. 
Paxton,  deceased.   His  appeal  purports  to  be  taken  by  him  in  his 


Digitized  by 


Google 


April,  1906.]       Santa  Rosa  Bank  v.  Paxton.  197 

individnal  capacity,  but  as  the  respondent  makes  no  objection 
on  the  ground  of  want  of  interest  in  the  appellant,  we  have 
considered  the  appeal  as  if  it  were  taken  by  him  as  executor. 

The  complaint  states  a  cause  of  action  to  recover  judgment 
upon  four  promissory  notes,  executed  to  the  plaintiff  by  the 
deceased  in  her  lifetime,  and  to  foreclose  a  lien  upon  certain 
personal  property  pledged  as  security  for  the  payment  of  the 
notes.  Each  note  is  copied  in  full  in  the  body  of  the  com- 
plaint, and  it  is  allied,  with  respect  to  each,  that  the  de- 
ceased "by  and  through  her  attorney  in  fact,  B.  W.  Paxton, 
made,  executed,  and  delivered  to  the  said  plaintiff  herein," 
the  said  note.  Concerning  the  authority  of  the  attorney  in 
fact  to  execute  the  notes  it  is  alleged  that  the  deceased  *'made, 
executed  and  delivered  to  B.  W.  Paxton  an  instrument  and 
power  of  attorney  whereby  the  said  Hannah  H.  Paxton  au- 
thorized and  empowered  the  said  B.  W.  Paxton  as  her  attorney 
in  fact,  and  to  appear  and  act  as  and  for  the  said  Hannah  H. 
Paxton  in  her  affairs  and  business  transactions,  in  accordance 
with  the  terms  and  conditions  set  forth  and  the  authority 
given  by  said  instrument  and  power  of  attorney  .... 
which  said  instrument  and  power  of  attorney  is  hereunto  an- 
nexed and  referred  to  and  marked  Exhibit  'A,'  and  made  a 
part  of  this  complaint."  The  power  of  attorney  is  annexed 
to  the  complaint  as  stated.  It  is  not  ambiguous  in  its  terms, 
and  is  in  all  respects  sufficient  to  empower  B.  W.  Paxton,  for 
and'  in  the  name,  place,  and  stead  of  Hannah  H.  Paxton,  to 
execute  the  notes  sued  on. 

The  only  objection  now  offered  to  the  complaint  is  that  there 
is  no  allegation  therein  that  B.  W.  Paxton  was  authorized  to 
execute,  as  the  attorney  in  fact  of  Hannah  H.  Paxton,  the 
notes  sued  upon.  The  point  urged  is  thflt  in  such  a  case  the 
allegation  of  authority  must  be  made  in  the  body  of  the  com- 
plaint,  and  cannot  be  made  by  a  reference  to  an  exhibit  at- 
tached thereto  and  made  a  part  thereof. 

The  purpose  of  a  pleading  is  to  inform  the  opposite  party 
of  the  facts  on  which  the  pleader  will  rely  as  constituting 
his  action  or  defense.  It  is  difficult  to  perceive  how  the  de- 
fendant could  be  given  more  explicit  and  satisfactory  informa- 
tion on  that  subject  than  by  the  method  adopted  by  the  plain- 
tiff in  this  case.    If  it  deserves  criticism  at  all  it  is  upon  the 
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ground  that  it  commits  the  fault  of  pleading  the  evidence 
rather  than  the  facts.  The  simple  allegation  that  the  defend- 
ant made,  signed,  and  delivered  the  notes  would  have  served 
to  state  a  cause  of  action,  so  far  as  that  fact  is  concerned,  and 
to  let  in  evidence  showing  that  the  signing  and  delivery  was 
by  an  attorney  in  fact  thereunto  duly  authorized.  By  the 
method  adopted  the  defendants  were  not  only  apprised  of 
the  facts  alleged  against  them,  but  also  of  the  nature  of  the 
evidence  by  which  such  facts  would  be  proven.  The  plaintiff 
has  more  than  performed  its  duty  to  the  defendant  in  this 
regard. 

The  rule  that  a  written  instrument  upon  which  a  cause  of 
action  is  founded  may  be  pleaded  either  by  setting  forth  its 
substance  according  to  its  legal  effect,  or  by  incorporating  a 
copy  in  the  body  of  the  complaint,  or  by  attaching  thereto,  by 
a  proper  reference,  a  copy  of  such  instrument,  as  the  pleader 
may  choose,  is  thoroughly  established  in  this  state.  (Stoddard 
V.  Treadwell,  26  Cal.  303;  Murdoch  v.  Brooks,  38  Cal.  603; 
Joseph  V.  Holt,  37  Cal.  253;  Eallock  v.  Jaudin,  34  Cal.  175; 
Lambert  v.  Haskell,  80  Cal.  613,  [22  Pac.  327] ;  Ward  v.  Clay, 
82  Cal.  505,  [23  Pac.  50,  227] ;  Whitby  v.  RoweU,  82  Cal.  635, 
[23  Pac.  40,  382] ;  Savings  Bwnk  v.  Bums,  104  Cal.  476,  [38 
Pac.  102] ;  Georges  v.  Kessler,  131  Cal.  185,  [63  Pac.  466] ; 
Estate  of  Cook,  137  Cal.  191,  [69  Pac.  968].) 

It  may  be  that  this  rule  is  not  so  well  settled  with  respect  to 
instruments  which  are  made  a  part  of  the  complaint  by  rdf er- 
ence  and  attached  as  exhibits,  but  which  do  not  constitute  the 
contract  upon  which  the  complaint  is  founded.  With  respect 
to  such  instruments,  however,  the  rule  is  said  to  be  that  **if  the 
allegation  be  defective  it  may  be  aided  by  an  express  reference 
to  an  exhibit  for  that  avowed  purpose."  (Estate  of  Cook, 
137  Cal.  191,  [69  Pac.  968] .)  This  case  comes  precisely  within 
the  rule.  Conceding  that  any  reference  to  the  power  of  attor- 
ney was  necessary  at  all  in  view  of  the  allegation  that  the 
notes  were  executed,  the  most  that  could  be  claimed  with  re- 
spect to  the  allegation  as  to  the  authority  of  the  agent  to  exe- 
cute them,  is  that  it  is  defective  in  form.  This  defect  was 
absolutely  removed  by  the  reference  to  the  power  of  attorney 
which  was  attached  as  an  exhibit,  and  which  showed  beyond 
controversy  that  the  maker  of  the  notes  did  thereby  authorize 
B.  W.  Paxton  to  execute  the  same  as  her  agent. 
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The  appellant  relies  on  the  two  eases  of  Los  Angeles  v.  Sig- 
noret,  50  Cal.  298,  and  Burkett  v.  Griffith,  90  Cal.  532,  [25 
Am.  St.  Rep.  151,  27  Pac.  527].  These  decisions  do  not  sus- 
tain his  contention.  The  decision  in  Los  Angeles  v.  Signoret, 
50  Cal.  298,  was  fully  explained  and  distinguished  in  Ward  v. 
Clay,  82  Cal.  505,  [23  Pac.  50,  227],  and  Lambert  v.  Haskell, 
80  Cal.  613,  [22  Pac.  327].  In  Burkett  v.  Oriffith,  90  Cal.  532, 
[25  Am.  St.  Rep.  151,  27  Pac.  527],  which  was  a  case  of  slan- 
der, certain  leases  were  attached  to  the  complaint  and  were 
referred  to  therein  only  for  the  purpose  of  identifying  certain 
land  by  the  descriptions  therein  contained.  It  was  held  that 
these  exhibits  could  not  be  used  to  supply  the  place  of  a  proper 
allegation  in  the  body  of  the  complaint  concerning  the  terms 
of  the  covenants  contained  in  the  leases.  They  were  not  made 
a  part  of  the  complaint  for  that  purpose.  Here  the  exact  con- 
trary appears.  The  power  of  attorney  was  made  a  part  of  the 
complaint  for  the  express  purpose  of  aiding  the  allegation  in 
so  far  as  it  failed  to  state  the  legal  effect  of  the  instrument, 
and  it  comes  clearly  within  the  rule  as  stated  in  Estate  of 
Cook,  137  Cal.  191,  [69  Pac.  968]. 

We  cannot  discover  in  the  record  any  occasion  for  this  ap- 
peal. The  appellant  filed  a  separate  demurrer  to  the  com- 
plaint, based  on  the  ground  that  the  complaint  did  not  express 
facts  sufficient  to  constitute  a  cause  of  action.  This,  of  course, 
pr^ented  there  the  point  now  contended  for  here.  He,  how- 
ever, consented  that  this  demurrer  should  be  overruled,  and  it 
was  done  accordingly.  This  was  equivalent  to  a  withdrawal 
of  the  demurrer,  and  he  can  present  the  point  now  only  by 
reason  of  the  rule  of  law  that  such  an  objection  is  not  waived 
by  a  failure  to  demur.  He  thereupon  filed  a  separate  answer 
denying  the  execution  of  the  notes  by  the  deceased,  either 
through  the  attorney  in  fact  or  at  all,  and  alleging  that  they 
were  executed  in  her  name  by  said  B.  W.  Paxton  without  any 
authority  from  her  so  to  do.  He  thus  himself  put  in  issue  the 
precise  fact  which  he  pow  contends  was  not  well  pleaded. 
Upon  this  as  the  sole  issue  in  the  case,  he  went  to  trial,  and 
after  the  evidence  thereon  was  introduced  he  waived  findings 
without  preserving  the  evidence  in  the  record  by  bill  of  excep- 
tion or  otherwise.  Thereupon,  he  waited  until  all  but  four 
days   of  the  six  months  allowed  for  appeal  had  expired,  and 
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then  instituted  this  appeal  upon  the  bare  judgment-roll.  Upon 
the  trial  he  had  the  opportunity  to  present  upon  its  merits  his 
claim  that  the  notes  were  executed  without  authority  and  we 
must  presume  that  he  did  so  and  that  the  court  correctly  de- 
cided against  him  on  that  point.  It  appears,  therefore,  not 
only  that  his  objection  that  the  pleading  did  not  properly  aver 
the  execution  of  the  note  is  not  well  taken,  but  also  that  he 
himself  presented  the  same  issue  in  his  answer,  that  it  has 
been  decided  against  him,  and  that  he  virtually  concedes 
that  this  decision  was  correct  upon  the  evidence.  The  re- 
spondent should  be  put  to  no  expense  by  an  appeal  so  fniit- 
less  and  devoid  of  substantial  grounds.  {Whitby  v.  Rowelly 
82  Cal.  635,  [23  Pac.  40,  382].) 

The  judgment  is  affirmed,  with  costs  and  one  hundred 
dollars  damages. 

Sloss,  J.,  and  Angellotti,  J.,  concurred. 


[8.  P.  No.  4342.    Department  One.— April  11,  1906.] 

In  the  Matter  of  the  Estate  of  HENRY  LUX,  Deceased. 
V.  M.  TUiRNEY,  Appellant,  v.  LIZZIE  M.  POTT  and 
LENA  B.  iL\cBRIDE,  Trustees  under  Will,  Respondents. 

Trust  under  Will — Distribution  of  Estate — Purchase  under  Execu- 
tion AGAINST  Heir. — A  purchaser  under  execution  against  the  son 
of  a  deceased  testator  takes  no  greater  interest  than  the  son  has 
in  the  land  sold;  and  where  the  son  is  not  a  devisee  or  legatee, 
but  merely  the  beneficiary  of  an  income  for  life  under  a  valid  trust 
created  by  the  will  such  purchaser  acquired  no  interest  under  which 
any  distribution  can  be  had. 

Id. — Validity  op  Trust  —  Suspension  op  Power  of  Alienation. — 
A  trust  under  a  will,  to  continue  during  the  life  of  the  son  and  of 
all  of  his  children  living  at  the  time  of  the  testator's  death,  and  to 
terminate  with  the  death  of  the  survivor  of  them,  does  not  suspend 
the  power  of  alienation  beyond  lives  in  being,  in  violation  of  section 
715  of  the  Civil  CJode. 

Id. — Division  among  Surviving  Children— After-Born  Children. — The 
fact  that  the  trust  contemplates  a  division  of  the  trust  estate  amobg 
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all  the  ehildren  of  the  son  who  shall  be  tiving  at  the  termiDation 
of  the  trust,  whieh  may  inelude  ehildren  bom  after  the  death  of  the 
deceased  and  before  the  termination  of  the  trust,  in  no  de^ee  affects 
the  term  of  the  trust  or  prolongs  the  suspension  of  the  power  of 
alienation. 

iD.^EmcttjATioK  OP  Devisb  to  Trustees. — The  will  speaks  and  is 
enforceable  only  from  the  death  of  the  deceased;  and  the  devise  to 
the  trustees  becomes  effectual  only  at  his  death;  and  the  limitation 
or  condition  which  had  the  effect  of  suspending  the  power  of  aliena- 
tion was  created  when  the  devise  became  effectual 

Id. — Absence  of  Trust  to  CJonvey — ^Valid  Trust. — ^Where  the  will  con- 
tains words  of  devise  to  those  among  whom  the  estate  was  to  be 
divided  upon  the  termination  of  the  trust,  a  provision  in  the  will 
empowering  the  trustees  to  make  sales  and  conveyances  and  to  invest 
and  reinvest  the  proceeds  of  iuch  sales  does  not  create  any  forbidden 
trust  to  convey;  and  the  trust  was  within  the  provisions  of  section 
8r#7  of  the  Civil  Code. 

Id. — Devise  to  Wife — Half  of  Community  PropArtt— Prior  Death 
OF  Wife — Construction  of  Will.— Where  the  will  devised  to  the 
wife  for  her  life  aU  the  separate  property  of  the  testator  and  half 
of  the  community  property,  and  the  wife  died  before  the  testator, 
the  latter  was  thereupon  vested  with  the  absolute  title  to  the  com- 
munity property,  and  the  right  to  dispose  of  the  same  by  will;  and 
where,  construing  all  parts  of  the  will  in  relation  to  each  other, 
it  clearly  appears  that  the  testator  intended  the  will  to  be  operative 
as  to  all  property  which  he  was  entitled  to  devise  at  the  time  of 
his  death,  the  claim  that  the  testator  died  intestate  .in  respect  of 
one  half  of  the  community  property  is  not  tenable. 

Id. — Question  of  Practice  —  Demurrer  to  Objections  —  Harmless 
RuuNO. — ^Where  to  the  petition  for  final  distribution  presented  with 
the  final  account  appellant  filed  written  objection  thereto  setting 
up  her  claim  to  distribution  of  an  interest  in  the  community  property 
regardless  of  the  will,  to  which  demurrers^  may  perhaps  have  been 
irregularly  sustained,  if  it  be  assumed  that  technical  error  was  thus 
eonunitted,  it  was  harmless  in  view  of  the  erroneous  construction  of 
the  will  relied  upon  by  appellant. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Santa 
Clara  County  distributing  the  estate  of  a  deceased  person. 
M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Kennedy,  for  Appellant. 

William  A.  Bowden,  William  P.  Veuve,  and  Leo  Archer, 
for  Bespondents. 
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ANGELLOTTI,  J.— This  is  an  appeal  from  the  decree  of 
final  distribution  in  the  matter  of  the  estate  of  Henry  Lux, 
deceased.  The  sole  appellant  is  one  V.  W.  Tumey,  who 
claimed,  as  the  successor  of  Charles  H.  Lux,  a  son  of  deceased, 
that  an  undivided  one-sixth  of  a  lot  in  the  city  of  San  Jose 
should  be  distributed  to  her.  Her  claim  is  based  on  the  fact 
that  prior  to  the  death  of  deceased  one  Clayton  had  recovered 
a  judgment  against  said  Charles  H.  Lux  for  $493.75;  that 
after  such  death  an  execution  was  issued  on  said  judgment, 
whereunder  the  interest  of  Charles  H.  Lux  in  said  lot  was 
sold  to  her,  and  a  certificate  of  sale  therefor  issued  to  her. 
For  this  reason  she  claims  to  be  entitled  to  distribution  of 
whatever  interest  in  said  lot  said  Charles  H.  Lux  would  have 
been  entitled  to  from  his  father's  estate,  if  such  execution 
sale  had  not  been  made,  section  1678  of  the  Code  of  Civil  Pro- 
cedure providing  that  distribution  may  be  made,  although 
some  of  the  original  heirs,  legatees  or  devisees  may  have  con- 
veyed their  share  to  other  persons,  and  such  shares  must  be 
assigned  to  the  person  holding  the  same,  in  the  same  manner 
as  they  otherwise  would  have  been  to  such  heirs,  legatees,  or 
devisees. 

Disregarding 'the  objections  of  respondents  as  to  the  right 
of  appellant,  under  these  circumstances,  to  be  heard  on  dis- 
tribution, the  real  question  presented  is  as  to  whether  or  not 
Charles  H.  Lux  was  entitled  to  any  portion  of  his  father's 
estate,  or,  rather,  to  any  portion  of  said  lot  of  land.  If  he  was 
not  so  entitled,  it  is  plain  that  one  claiming  as  his  successor  in 
interest  in  said  lot  would  not  be  entitled  to  any  relief  in  this 
proceeding.  For  the  purposes  of  this  proceeding,  appellant,  at 
best,  simply  stood  in  the  place  of  Charles  H.  Lux,  and  was 
entitled  to  relief  only  as  to  such  portion  of  said  lot  as  said  Lux 
was  entitled  to  receive  on  distribution  of  his  father's  estate. 
{In  re  Angle's  Estate,  148  Cal.  102,  [82  Pac.  668].)  The  lower 
court  distributed  the  estate  upon  the  theory  that  Charles  H. 
Lux  was  entitled  to  no  portion  of  the  estate. 

The  deceased  left  a  will  which  was  duly  admitted  to  probate, 
and  on  which  the  distribution  was  based.  Charles  H.  Lux  was 
not  a  devisee  or  legatee.  It  is  claimed  that  a  trust  attempted 
to  be  created  as  to  a  portion  of  the  estate  was  void,  and  that 
as  to  this  portion,  the  deceased  died  intestate.    It  is  further 
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claimed  that  if  the  trust  was  valid,  nevertheless  the  deceased 
died  intestate  as  to  an  undivided  one-half  of  the  lot  in  ques- 
tion.   These  claims  will  be  separately  considered. 

By  his  will,  the  deceased,  after  providing  for  a  few  legacies, 
gave  **all  the  rest,  residue  and  remainder"  of  his  estate  to 
his  wife  for  her  life,  and  upon  her  death  one-third  thereof  to 
each  of  two  daughters,  and  the  remaining  one-third  to  his  said 
daughters  in  trust.  The  provisions  of  the  will  as  to  the  trust, 
80  far  as  material  to  appellant's  contention,  were  as  follows, 
viz. : — 

''Eighth. 

"The  uses  and  purposes  upon  which  I  give,  devise  and  be- 
queath the  remaining  one-third  (l-3rd)  of  the  aforesaid  estate 
to  said  Lizzie  M.  Pott,  and  said  Lena  B.  MacBride  are  as  fol- 
lows: During  the  continuance  of  the  trust  term  herein  pro- 
vided, the  trustees  are  to  have,  hold,  manage  and  control  the 
said  trust  property,  and  to  pay  over  the  net  income  derived 
therefrom  to  my  son,  Charles  H.  Lux,  and  in  the  event  of  his 
death,  then  to  his  children  in  equal  shares,  the  issue  of  any  de- 
ceased child  taking  by  right  of  representation. 

**Upon  the  termination  of  the  trust  term  herein  created,  the 
trust  property  shall  be  divided  between  all  the  children  of 
Charles  H.  Lux,  then  living,  in  equal  shares,  the  issue  of 
any  deceased  child  taking  by  right  of  representation ;  and  to 
them  and  in  that  event  I  hereby  devise  the  property  so 
directed  to  be  divided  amongst  them.  In  the  event  there 
be  no  issue  of  said  Charles  H.  Lux  living  at  the  termination 
of  the  trust  term  herein  provided,  then  I  direct  that  the 
said  trust  property  shall  be  divided  between  my  two  daugh- 
ters, Lizzie  M.  Pott  and  Lena  B.  MacBride,  share  and  share 
alike,  an^  to  them  and  in  that  event  I  hereby  devise  said 
property. 

"The  trust  term  herein  created  is  to  continue  during  the 
life  of  my  son,  Charles  H.  Lux,  and  of  all  of  his  children 
who  are  living  at  the  time  of  my  death.  With  the  death  of 
the  survivor  of  them  the  said  trust  is  to  terminate.  It  is 
furthermore  to  terminate  before  that  time  in  the  event  of 
the  occurrence  before  that  time  of  the  death  of  said  Charles 
H.  Lux,  and  of  the  attainment  of  the  age  of  twenty-one  (21) 
years  by  all  his  surviving  children. 
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''Tenth: 

"I  hereby  authorize  and  empower  my  said  trustees,  or 
either  of  them  who  shall  act,  and  their  successors  in  office,  to 
sell  any  part  of  my  estate,  real  or  personal,  herein  devised  to 
them,  at  public  or  private  sale,  and  with  or  without  notice, 
as  they  may  determine,  and  without  the  order  of  any  court, 
and  to  execute  good  and  valid  conveyances  and  transfers 
thereof;  also  to  invest  and  reinvest  the  proceeds  of  sales  of 
property,  and  to  purchase  or  acquire  other  property,  or 
apply  the  proceeds  of  sales  of  property  to  the  improvement 
of  other  property;  also  to  lease  property,  and  to  borrow  or 
lend  such  sums  of  money  as  they  may  deem  best,  and  to  secure 
the  repayment  of  loans  by  mortgage  or  other  lien  or  transfer 
of  real  or  personal  property;  also  to  make  compromises  and 
settlements." 

It  is  urged  that  the  attempted  trust  is  void,  in  that  it  is 
repugnant  to  the  provisions  of  section  715  of  the  Civil  Code, 
which  prohibits  the  suspension  of  the  absolute  power  of  aliena- 
tion by  any  limitation  or  condition  whatever,  **for  a  longer 
period  than  during  the  continuance  of  the  lives  of  persons 
in  being  at  the  creation  of  the  limitation  or  condition,  except 
in  the  single  case  mentioned  in  section  772,"  which  is  not 
applicable  to  this  case.  It  is  manifest,  however,,  that  there  is 
in  the  provisions  of  the  will  in  question  no  suspension  of  the 
power  of  alienation  for  a  longer  period  than  during  the 
continuance  of  lives  in  being  at  the  creation  of  the  limitation 
or  condition,  and  the  will  was  apparently  very  carefully 
drawn  with  a  view  to  comply  literally  with  the  statute  in- 
voked. The  will  explicitly  provides  as  follows:  **The  trust 
term  herein  created  is  to  continue  during  the  life  of  my  son, 
Charles  H.  Lux,  and  of  all  of  his  children  who  are  living  at 
the  time  of  my  (the  testator's)  death.  With  the  death  of 
the  survivor  of  them  the  said  trust  is  to  terminate."  In  no 
event  can  the  trust,  according  to  its  terms,  continue  after 
the  death  of  Charles  H.  Lux,  and  such  of  his  children  as 
were  living  at  the  time  of  the  death  of  deceased — in  other 
words,  it  cannot  continue  for  a  longer  period  than  during 
the  continuance  of  the  lives  of  persons  in  being  at  that  time. 
According  to  other  provisions,  it  may  end  sooner,  but  it  can- 
not exist  longer.    The  will  speaks  and  is  enforceable  only  from 
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the  death  of  deeeaaed,  and  the  limitation  or  condition  was 
created,  within  the  meaning  of  section  715  of  the  Civil  Code, 
only  upon  the  death  of  deceased,  and  not  at  the  time  of 
the  execution  of  the  will.  While  it  is  true,  as  stated  by  ap- 
peUant,  that  by  reason  of  the  provisions  requiring  that  upon 
the  termination  of  the  trust  the  trust  property  shall  be  divided 
between  all  of  the  children  of  Charles  H.  Lux  then  living, 
children  bom  after  the  death  of  deceased  and  before  the 
termination  of  the  trust  would  receive  a  share  of  the  property, 
this  in  no  degree  affects  the  term  of  the  trust,  or  prolongs  the 
period  of  suspension  of  alienation. 

The  devise  to  the  trustees  became  effectual  only  at  the  death 
of  deceased.  The  limitation  or  condition  which  had  the  effect 
of  suspending  the  absolute  power  of  alienation  was  created 
when  the  devise  became  effectual.  Under  the  provisions  of 
the  will,  the  trust  cannot  continue  beyond  the  continuance 
of  lives  of  persons  in  being  at  that  time. 

Other  objections  made  to  the  trust  provision  require  very 
little  notice  here.  There  was  no  forbidden  ** trust  to  convey," 
as  in  Estate  of  Fair,  132  Cal.  523,  [84  Am.  St.  Rep.  70,  60 
Pac.  442,  64  Pac.  1000],  and  kindred  cases.  Provisions  similar 
to  those  contained  in  the  tenth  paragraph  of  the  will,  quoted 
above,  were  not  held  invalid  in  Estate  of  Fair,  136  Cal.  79, 
[68  Pac.  306],  as  claimed  by  appellant.  We  see  no  reason 
to  doubt  that  the  trust  created  by  this  will  was  fully  within 
the  provisions  of  section  857  of  the  Civil  Code,  enumerating? 
the  purposes  for  which  express  trusts  may  be  created.  We 
are  unable  to  perceive  the  applicability  of  section  774  of 
the  Civil  Code,  prohibiting  the  limitation  of  successive  estates 
for  life  except  to  certain  persons. 

The  claim  that  deceased  died  intestate  as  to  an  undivided 
one  half  of  the  particular  lot  in  controversy,  is  based  upon 
the  following  provision  of  the  will,  viz.: — 

*' Fourteenth: 
"I  hereby  declare  that  all  of  the  estate  of  which  I  am  pos- 
sessed is  my  separate  estate,  except^  a  lot  on  the  east  line  of 
First  Street,  between  Ban  Antonio  and  San  Carlos  streets, 
in  the  city  of  San  Jose,  which  lot  has  a  frontage  of  seventy 
feet  and  a  depth  of  about  one  hundred  and  thirty -seven  feet ; 
and  in  my  disposition  of  my  estate  hereinbefore  contained 
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I  have  undertaken  to  dispose  of  all  of  my  separate  estate 
and  one  half  of  the  community  property.'* 

The  lot  of  land  described  in  this  provision  is  apparently 
the  land  in  controversy. 

It  appears  that  the  wife  of  deceased  died  after  the  execu- 
tion of  this  will  and  prior  to  the  death  of  deceased,  whereupon 
the  deceased  became,  of  course,  the  absolute  owner  of  all  the 
community  property,  without  administration.  (Civil  Code, 
sec.  1401.)  It  is  claimed  that  the  provision  quoted  shows 
that  the  testator  intended  that  the  will  should  not  be  operative 
as  to  the  undivided  one  half  of  the  lot  described  and  that  he 
consequently  died  intestate  in  regard  thereto. 

"We  are  of  the  opinion  that  construing  all  the  parts  of  the 
will  in  relation  to  each  other  (Civ.  Code,  sec.  1321),  it  is 
clearly  apparent  that  the  testator  intended  that  the  will  should 
be  operative  as  to  all  property  which  he  was  entitled  to  devise 
at  the  time  of  his  decease.  The  disposing  parts  of  the  will 
are  broad  and  sweeping,  and  in  terms  purport  to  cover  all 
his  property,  **real,  personal  and  mixed,  and  wheresoever 
the  same  may  be."  In  the  absence  of  a  contrary. intention, 
manifestly  appearing  in  the  will,  they  would  be  operative 
as  to  all  property  owned  by  him  at  the  time  of  his  death, 
which  he  was  then  entitled  to  devise.  Such  a  contrary  in- 
tention is  not  shown  by  the  provision  relied  on.  That  pro- 
vision indicates  simply  the  claim  of  the  testator  that  all  of 
the  property  then  possessed  by  him  except  this  lot  was  his 
separate  property,  and,  further,  that  it  was  his  intention  to 
dispose  by  his  will  of  all  property  over  which  he  had  the 
power  of  testamentary  disposition, — viz.  all  his  separate  prop- 
erty, and  one  half  of  the  community  property,  the  other  half 
being,  as  long  as  it  remained  community  property,  not  subject 
to  his  testamentary  disposition.  (Civ.  Code,  sec.  1402.)  The 
provision,  doubtless  shows  that  the  testator  contemplated  that 
if  he  died  before  his  wife,  she,  under  the  law,  would  succeed 
to  an  undivided  one  half  of  the  lot  in  question,  and  that  his 
will  would  not,  in  that  event,  be  operative  in  regard  thereto, 
but  it  shows  no  intention  to  exclude  from  the  operation  of 
the  will  any  property  which  he  might  be  entitled  to  devise 
at  the  time  of  his  death.  Instead  of  being  a  limitation  on  the 
previous  portions  of  the  will  disposing  of  all  the  property 
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subject  to  the  testamentary  disposition  of  deceased,  it  is 
rather  a  reaflBrmance  thereof. 

It  thus  appears  that  Charles  H.  Lux  was  entitled  to  no  part 
of  his  father's  estate,  either  under  the  will  or  as  an  heir,  and 
appellant,  as  his  successor,  was  therefore  properly  denied  any 
relief  by  the  lower  court. 

Some  doubt  may  exist  as  to  whether  the  practice  adopted 
in  the  lower  court  in  this  proceeding  was  entirely  regular. 
To  the  petition  for  final  distribution,  presented  with  the  final 
account,  appellant  filed  her  written  objections,  setting  up 
her  claims  as  hereinbefore  stated,  and  asking  that  distribution 
be  made  of  the  undivided  one  half  of  the  lot  in  question, 
regardless  of  the  will.  Demurrers  were  interposed  to  the 
writing  so  presented  by  appellant,  and  these  demurrers  were 
sustained.  If  it  be  assumed  that  the  allegations  made  by 
appellant  in  her  objections  were  on  their  face  sufficient  to 
entitle  her  to  relief  on  distribution,  and  that  technical  error 
was  copimitted  in  sustaining  the  demurrers  thereto,  it  is 
nevertheless  manifest  that  so  far  as  the  alleged  right  of 
Charles  H.  Lux  to  take  some  i>ortion  of  his  father's  estate 
is  concerned,  and  without  which  appellant  could  take  nothing, 
appellant's  claim  was  based  entirely  on  the  language  of  the 
will  of  deceased.  If  the  trust  thereby  attempted  to  be  created 
was  valid  under  the  laws  of  this  state,  and  if  a  proper  con- 
struction of  the  provisions  of  the  will  made  it  operative  as 
to  all  property  owned  by  deceased  at  the  time  of  his  death, 
concededly  Charles  H.  Lux  was  entitled  to  nothing.  Appel- 
lant's only  contention  is  that  the  attempted  trust  is  invalid 
on  its  face,  and  that  the  will  on  its  face  shows  an  intention 
on  the  part  of  the  testator  that  it  should  not  be  operative 
as  to  an  undivided  one  half  of  the  lot  in  controversy.  In 
support  of  this  contention,  she  has  incorporated  the  will  in 
the  bill  of  exceptions  on  this  appeal,  and  it  is  apparent  there- 
from, as  is  already  shown,  that  her  claim  in  this  behalf  is  not 
well  founded.  Regardless,  therefore,  of  the  question  as  to 
whether  the  demurrers  were  properly  sustained,  appellant 
could  not  have  been  prejudicially  affected  by  the  action  of 
the  lower  court  in  that  regard.  The  conclusion  of  that  court 
to  the  effect  that,  upon  the  proper  construction  of  the  will, 
Charles  H.  Lux  was  entftled  to  no  part  of  his  father's  estate, 
was  correct,  and  effectually  disposes  of  appellant's  claim. 
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In  view  of  our  conclusions  upon  the  questions  discussed, 
we  have  deemed  it  unnecessary  to  consider  the  question  as 
to  the  right  of  the  appellant  to  be  heard  on  distribution. 

The  order  or  decree  of  distribution  appealed  from  is 
affirmed. 

Shaw^  J.,  and  Sloss^  J.^  concurred. 


[8.  P.  No.  4367.    Department  One.— -Aprfl  11,  1906.] 

STATE  OP  CALIFORNIA,  Appellant,  v.  G.  F.  MILLER, 
Administrator  of  Estate  of  Henry  Hemker,  Deceased, 
Respondent. 

Escheat — Pleading — ^iNSUPFicnsNT  Ck>MPLAiirT— PEXicATimB  Aonoir — 
Legation  of  Heir. — ^A  complaint  in  an  aetion  brought  prematurely 
less  than  five  years  after  the  death  of  the  deeeased,  upon  an 
allegation  that  deeeased  left  no  kindred  and  that  there  are  no 
heirs  to  take  the  estate,  is  insufficient,  and  a  general  demurrer 
thereto  was  properly  sustained. 

Id.  —  Averment  op  Pact  Impossible  m  Law  not  Admitted.  —  The 
averment  of  the  fact  impossible  in  law  before  the  expiration  of 
five  years,  that  there  were  no  heirs  to  take  the  estate,  was  «not 
admitted  by  the  demurrer. 

Id.— Title  Vesting  in  Heirs. — The  title  to  the  estate  of  a  person 
dying  intestate  vests  in  the  heirs,  whether  known  or  unknown, 
immediately  upon  his  death. 

Id.— Forfeiture  op  Bight  op  Non-Eesident  Alien  Heirs. — The  title 
of  non-resident  alien  heirs  is  forfeited  or  barred  at  the  end  of 
five  years  from  the  death  of  the  deeeased,  unless  within  that  time 
such  heirs  appear  and  claim  the  property. 

Id. — Rights  op  Resident  Heirs.  —  Besidrat  heirs  are  not  barred  %p9o 
fckcto  by  any  statutory  forfeiture,  and  can  only  be  barred  by  the 
lapse  of  twenty  years  from  a  judgment  upon  information  for  an 
escheat. 

Id. — Proper  Averments  por  Escheat. — If  this  information  for  escheat 
had  been  brought  after  the  lapse  of  five  years,  the  averments  of  the 
complaint  would  be  sufficient  to  put  all  unknown  heirs  upon  proof 
of  their  rights. 

Id. — Proof  op  Averments. — The  proof  of  the  averments  of  the  infor- 
mation is  regulated  by  section  1271  of  ^he  Code  of  Civil  Procedure, 
and  as  to  unknown  heirs  there  need  be  no  other  proof  than  th» 
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constructive  proof  that  no  heir  or  person  entitled  to  the  estate  has 
appeared.  The  rights  of  unknown  resident  heirs  are  preserved  bj 
the  terms  of  section  1272  of  that  code,  within  the  period  fixed  after 
judgment  of  escheat. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Albert  G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  and  George  A.  Sturtevant, 
Deputy  Attorney-General,  and  H.  W.  A.  Weske,  for  Appel- 
lant. 

L.  W.  Juillard,  for  Respondent. 

SHAW,  J. — Henry  Hemker  died  in  this  state,  intestate,  on 
May  9,  1903.  His  estate  was  duly  administered  by  the  de- 
fendant, and  on  February  27,  1905,  upon  settlement  of  the 
final  account  therein,  it  was  adjudged  that  the  defendant  had 
in  his  hands  belonging  to  said  estate,  for  distribution,  the 
sum  of  $2,053.55  in  money.  No  person  having  ever  claimed 
as  heir,  or  otherwise,  any  part  of  the  estate,  the  attorney- 
general  on  May  15, 1905,  began  this  proceeding  by  information, 
under  section  1269  of  the  Code  of  Civil  Procedure,  to  obtain 
a  judgment  of  the  court  declaring  said  property  escheated 
and  the  title  thereto  vested  in  the  state  of  California.  The 
court  below  sustained  a  general  demurrer  to  the  complaint, 
and  thereupon  gave  judgment  for  the  defendant.  The  plain- 
tiff appeals. 

The  complaint  alleges  that  the  deceased  left  *'no  surviving 
vrife  or  kindred  of  any  kind  or  degree,''  and  that  ** there  are 
no  heirs  to  take  said  estate."  In  People  v.  Roach,  76  Cal. 
296  [18  Pac.  407],  in  a  proceeding  of  this  kind,  begun  within 
twelve  months  after  the  death  of  the  deceased,  there  was  a 
similar  allegation  that  the  deceased  left  no  wife  or  heirs  to 
take  the  estate.  It  was  held  that  this  was  an  allegation  of 
fact  which  was  "impossible  in  law,  and  which  cannot  be 
admitted  by  demurrer,"  citing  Louisville  etc,  Co,  v.  Palmes, 
109  U.  S.  255,  [3  Sup.  Ct.  193],  in  which  case  it  was  declared 
that  an  alleged  fact  impossible  in  law  is  not  admitted  by  a 
demurrer. 

In  People  v.  Roach,  supra,  and  in  State  v.  Smith,  70  Cal. 

CXL.IX  Cal.— 14 
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156,  [12  Pac.  121],  it  was  further  decided  that  our  statutes 
on  the  subject  of  escheats,  when  considered  together,  do 
not  contemplate  that  a  proceeding  of  this  kind  should  be 
commenced  before  the  expiration  of  five  years  after  the 
death  of  the  deceased,  and  that  it  is  premature  if  begun 
sooner,  although  it  may  have  been  commenced  after  the 
settlement  of  the  administration.  The  reason  given  for  this 
ruling  is  that  there  may  be  non-resident  alien  heirs,  in 
whom  the  title  would  vest,  subject  to  forfeiture  or  escheat 
upon  failure  to  appear  and  claim  within  the  five  years,  and 
that,  in  that  event,  until  that  time  has  elapsed,  the  state 
can  have  no  title  or  right  to  a  judgment  declaring  an  escheat. 
In  State  v.  Smith  there  were  non-resident  alien  heirs  who 
were  known  to  exist.  In  People  v.  Roach  this  did  not  aflfirm- 
atively  appear,  but  the  existence  of  such  heirs  was  assumed 
as  a  x>ossibility  necessary  to  be  considered  in  the  dispositioa 
of  the  case. 

In  both  of  those  cases  it  is  clear  from  the  opinions  that 
the  court  had  in  mind  the  existence  of  non-resident  alien 
heirs  only,  and  was  discussing  the  rule  which  should  be 
applied  with  reference  to  them  alone.  Under  our  law  of 
succession  the  title  to  the  estate  of  a  person  dying  intestate 
vests  in  the  heirs,  whether  known  or  unknown,  immediately 
upon  his  death.  (Civ.  Code,  sec.  1384;  Smith  v.  Olmstead, 
88  Cal.  586  [22  Am.  St.  Rep.  336,  26  Pac.  521] ;  Phelan  v. 
Smith,  100  Cal.  164,  [34  Pac.  667] ;  Bates  v.  Howard,  105 
Cal.  183,  [38  Pac.  715] ;  Murphy  v.  Clayton,  114  Cal.  528, 
[43  Pac.  613,  46  Pac.  460] ;  Estate  of  Packer,  125  Cal.  397, 
[73  Am.  St.  Rep.  58,  58  Pac.  59].)  In  the  case  of  non- 
resident alien  heirs  this  title  becomes  barred,  or  forfeited, 
under  the  provisions  of  sections  672  and  1404  of  the  Civil 
Code,  at  the  end  of  five  years  from  the  death  of  the  deceased, 
unless  within  that  time  such  heir  appears  and  claims  the 
property.  (Estate  of  Pendergast,  143  Cal.  140,  [76  Pac. 
962].)  And  this  occurs  without  any  judicial  proceeding,  and 
even  if  the  heirs  be  well  known.  In  such  cases  the  purpose  of 
a  proceeding  under  sections  1269-1272  of  the  Code  of  Civil 
Procedure  is  merely  to  establish  the  disputable  facts,  that 
the  heirs  are  non-resident  aliens  and  that  they  have  not 
claimed.  From  these  facts  spring  the  forfeiture  and  the 
investiture  of  title  in  the  state.    As  to  such  non-resident  alien 
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heirs,  therefore,  it  follows  that  the  proceeding  could  not  be 
maintained  until  after  the  lapse  of  the  five  years  necessary 
to  produce  the  forfeiture.  As  applied  to  the  fact  considered 
by  the  court  in  those  cases,  the  fact  that  the  heirs  were  non- 
resident aliens,  it  was  proper  enough  to  hold  that  the  cases 
were  prematurely  begun. 

The  resident  heirs,  however,  are  not  barred  ipso  facto  by 
any  statutory  forfeiture.  They  can  be  barred  only  by  a  judg- 
ment in  a  proceeding  by  information  such  as  is  here  sought, 
and  then  only  after  the  lapse  of  twenty  years  from  the  judg- 
ment The  only  sound  reason  for  holding  the  proceeding 
premature  as  to  this  class  of  heirs  is  that  it  is  necessary  to 
await  the  five  years  before  proceeding  against  the  non-resident 
aliens,  whose  existence  is  always  possible  where  the  heirs  are 
unknown,  and  as  the  statute  provides  for  but  one  proceeding, 
it  must  be  postponed  as  to  all  classes  of  heirs  until  it  can  be 
maintained  against  alL 

Upon  another  point,  however,  we  think  the  case  of  People 
V.  Boach,  76  Cal.  296,  [18  Pac.  407],  requires  some  modifica- 
tion. The  case  went  off  upon  the  theory  that  such  heirs  as 
there  might  have  been  to  that  estate  were  non-residents  and 
aliens.  The  existence  of  such  alien  heirs  being  assumed,  the 
only  point  necessary  to  be  decided  in  the  case  was  that  it 
was  prematurely  begun.  The  effect  of  an  allegation  that 
there  were  no  heirs  was  fully  considered,  but  there  does  not 
seem  to  have  been  any  consideration  of  the  question,  how 
that  fact  could  be  alleged  and  proved,  where  such  allegation 
and  proof  are  required  by  a  statute.  If  it  were  legally  im- 
possible that  it  could  be  true,  then,  manifestly  it  could  not 
be  legally  established  at  all.  An  examination  of  the  pro- 
visions of  the  statute  leads  us  to  the  conclusion  that  it  is  not 
thereby  intended  that  the  fact  of  the  non-existence  of  heirs 
shall  be  established  in  that  proceeding,  in  the  ordinary  method, 
by  the  production  of  evidence  to  that  effect.  Such  a  require- 
ment would  defeat  every  such  proceeding  and  render  the 
statute  wholly  nugatory. 

Section  1269  of  the  Code  of  Civil  Procedure  provides  that 
the  information  must  set  forth  **the  facts  and  circumstances 
in  consequence  of  which  the  estate  is  claimed  to  have  escheated, 
with  an  allegation  that,  by  reason  thereof,  the  state  of  Cali- 
fornia has  right  by  law  to  such  estate."     With  respect  to 
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resident  heirs,  the  estate  could  not  escheat,  unless  there  were 
no  such  heirs  in  existence,  or  at  least  unless  there  were  none 
in  existence  in  contemplation  of  law,  howeVer  the  actual  fact 
might  be.  It  would  be  necessary,  under  this  provision,  there- 
fore, with  respect  to  such  heirs,  to  make  an  allegation  that 
there  were  **no  heirs  to  take  the  estate,'*  which  is  the  condition 
necessary  under  section  1386  of  the  Civil  Code,  to  cause 
the  property  to  escheat  to  the  state.  We  do  not  see  how  this 
can  be  done  except  by  a  direct  averment  to  that  eflfect,  nor 
how  it  can  be  held  that  this  is  not  a  sufScient  allegation  of 
the  fact  to  serve  as  a  support  for  the  proceeding.  As  to 
non-resident  aliens,  it  would  be  suiScient  to  aver  that  none 
has  appeared  and  claimed  and  that  the  five  years  had  elapsed. 
The  proof  is  regulated  by  section  1271  of  the  Code  of  Civil 
Procedure.  It  provides  that  any  person  named  in  the  informa- 
tion, or  any  person  claiming  an  interest,  though  not  named, 
may  appear  and  contest  the  title  of  the  state,  but  that  **if  no 
person  appear  and  answer  within  the  time,  then  judgment 
must  be  rendered,  that  the  state  be  seized"  of  the  property 
claimed  in  the  information.  From  this  it  is  clear  that  there 
need  be  no  further  proof.  The  failure  of  any  claimant  to 
appear,  after  the  forty  days'  publication  required,  is  by  this 
statute  made  sufficient  proof,  provisionally  and  for  the  pur- 
pose of  authorizing  a  judgment,  of  the  fact  that  there  are 
no  heirs  ''to  take  the  estate,"  and  of  the  right  of  the  state  to 
such  judgment.  It  is  true  that  it  also  provides  that  if  any 
claimant  appears  and  takes  issue  upon  the  information,  there 
must  be  a  trial  of  the  issue,  as  in  civil  actions,  and  that  if 
upon  such  trial  **it  appears  from  the  facts  found  or  admitted 
that  the  state  has  good  title"  to  the  property  or  any  part 
thereof,  **  judgment  must  be  rendered  that  the  state  be  seized 
thereof,  and  recover  costs  of  suit  against  the  defendant." 
It  is  silent  with  regard  to  the  eflfect  of  a  finding  that  the 
person  so  appearing  is  entitled  to  a  part  of  the  estate,  but 
obviously  in  that  event  there  should  be  a  judgment  in  his 
favor  for  such  share.  This  provision  for  a  trial,  however, 
must  be  taken  to  refer  solely  to  the  issue  between  the  claimant 
and  the  state  concerning  the  share  claimed  by  such  person, 
and  not  to  the  right  of  the  state  against  persons  not  appearing. 
The  menning  and  eflfect  of  the  statute  is  that  if,  on  the  trial 
of  such  issue,  the  proof  shows  that  the  claimant  is  not  an 
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heir,  or  entitled  to  the  estate,  or  some  share  thereof,  then 

such  claimant  must  fail,  and  judgment  must  thereupon  go  in 

iavor  of  the  state  for  the  whole  of  the  property  described, 

although  there  may  be  no  proof  of  the  non-existence  of  heirs, 

other  than  the  constructive  proof  afforded  by  the  fact  that 

no  heir  or  person  entitled  has  appeared.     The  state  is  not 

required  to  prove  the  impossible  in  any  other  manner,  or  to 

any  greater  extent,  than  this. 

The  reasonableness  of  this  construction  is  shown  by  the 
provisions  of  section  1272  of  the  Code  of  Civil  Procedure, 
that  at  any  time  within  twenty  years  after  judgment  of 
escheat,  any  person  not  a  party  or  privy  fo  the  proceeding, 
may  appear  and  prove  his  heirship  or  right  to  the  property, 
and  thereupon  shall  receive  the  property,  or  its  proceeds, 
if  it  has  been  sold  in  the  proceeding.  This  shows  that  the 
real  purpose  and  effect  of  the  proceeding,  with  regard  to 
unknown  heirs,  is  not  to  establish,  by  ordinary  modes  of  proof, 
the  non-existence  of  heirs,  but  merely  to  make  a  statutory 
prima  facie  showing  of  failure  of  heirs,  in  order  to  start  the 
running,  as  against  such  non-appearing  heirs,  of  a  period  of 
twenty  years,  after  which  such  heirs  will  be  barred,  if  not 
under  legal  disability, — otherwise,  within  five  years  after 
such  disability  ceases. 

We  are  of  the  opinion  that  the  information  shows  no  present 
right  in  the  state,  because  begun  within  the  five  years  after 
the  death  of  Hemker,  but  that  the  allegations  are  sufficient 
to  have  put  all  claimants  upon  their  proof,  if  the  proceeding 
had  been  instituted  after  the  five  years  had  elapsed 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
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[S.  P.  No.  4470.     Department  One.— April  11,  1906.] 

In  Re  Trust  under  WiU  of  JANE  WAIiKER,  Deceased. 
SADIE  MATHEW  and  NANNIE  MAYHEW,  Appel- 
lants, V.  Mrs.  ANNIE  L.  GALLAGHER,  Respondent. 

Teust  under  Wnji  —  Powee  of  Sale  by  Executoe  —  Teust  as  to 
PROCEEDS — Teemination — ^Impeopee  Oedee  Filuno  Vacancy.— It 
ifi  essential  to  an  order  appointing  a  trustee  under  a  will  to  fill 
a  vacancy  under  section  2289  of  the  Civil  Code,  that  there  should 
be  an  existing  trust  to  be  executed;  and  where  the  will  creating 
the  trust  devised  no  land  to  the  trustee,  but  merely  empowered 
the  executor  to  sell  the  land  without  an  order  of  court,  and  made 
him  trustee  only  to  invest  the  proceeds  for  the  benefit  of  two  grand- 
nieces  until  they  attained  majority,  which  they  had  both  attained, 
an  order  appointing  a  new  trustee,  after  the  death  of  the  former 
trustee,  to  complete  the  contract  of  sale  at  the  instance  of  the 
purchaser,  was  improper. 

Id. — ^Estoppel  op  Benepiciaeies — Confiemation  op  Sale— Eemedy  in 
Pbobate  Peoceeding. — The  estoppel  of  the  beneficiaries  to  dispute 
the  contract  of  sale,  by  acceptance  and  retention  of  the  proceeds 
thereof,  cannot  be  inquired  into  on  a  proceeding  to  fill  a  vacancy 
in  the  appointment  of  a  trustee;  but  the  proper  remedy  for  the 
enforcement  of  the  contract  of  sale  is  by  a  confirmation  thereof 
ta  the  probate  proceeding,  which  is  necessary  to  perfect  the  title 
of  the  purchaser  upon  fulfillment  of  the  contract,  and  if  the  only 
persons  interested  in  the  proceeds  of  such  sale  have  so  ratified  the 
contract  that  they  are  estopped  to  dispute  it,  the  court  may  upon 
that  ground  confirm  the  sale  and  direct  a  conveyance  on  compliance 
by  the  purchaser  with  the  terms  of  the  contract. 

APPEAL  from  an  order  of  the  Superior  Court  of  Monterey- 
County  appointing  a  trustee  to  fill  the  place  of  a  deceased 
trustee.    B.  V.  Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  H.  Cross,  for  Appellants. 

R.  Clark,  and  Sargent  &  Barden,  for  Respondent 

ANQELLOTTI,  J.— This  is  an  appeal  from  an  order  of 
the  superior  court  of  Monterey  County,  made  under  the  pro- 
visions of  section  2289  of  the  Civil  Code,  appointing  a  trustee 
in  place  of  the  deceased  trustee,  ''to  fulfill  and  complete  the 
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purposes  of  the  trust  and  to  complete  the  contract  set  out  in 
the  petition  of  the  petitioner."     The  trust  in  question  was 
claimed  to  have  been  created  by  the  last  wiU  of  Jane  Walker, 
the  provisions  of  said  will  which  are  material  being  as  fol- 
lows, viz, : — 

Third — **I  desire  that  my  lot  commonly  known  as  lot  No. 
3  in  block  41  of  the  Second  Addition  to  Pacific  Grove,  Mon- 
terey Co.,  state  of  California  be  sold  as  soon  as  an  advanta- 
geous price  can  be  obtained  for  the  same  and  that  William  F. 
Gibson,  whom  I  hereby  appoint  as  trustee  for  that  purpose 
shall  invest  the  proceeds  in  some  income  producing  property 
or  first  mortgage  security  and  pay  the  proceeds  to  my  grand- 
nieces  Sadie  and  Nannie  Mayhew,  one  half  thereof  to  each. 
I  desire  that  such  income  shall  be  paid  to  Sadie  and  Nannie 
Mayhew  directly,  so  that  they  can  use  the  same  themselves; 
and  a  receipt  from  them  to  my  said  trustee  shall  be  sufficient 
to  relieve  him  from  any  further  responsibility  therefor.  When 
my  said  grandnieces  shall  attain  their  majority,  then  I  direct 
my  trustee  to  pay  over  said  trust  fund  or  deliver  the  invest- 
ment to  said  grandnieces.  If  either  shall  die  previous  to 
attaining  her  majority,  the  survivor  shaU  take  her  sister's 
portion." 

Seventh — ^**I  give  my  executor  hereinafter  named  full  power 
to  sell  any  and  aU  of  my  estate  real  and  personal  as  he  may 
deem  expedient  at  either  public  or  private  sale  and  without 
first  obtaining  an  order  of  court  therefor.  ..." 

Eighth — ^**I  hereby  appoint  William  P.  Gibson  of  the  city 
and  counly  of  San  Francisco,  state  of  California,  as  executor 
of  this  my  last  will  and  request  that  he  be  allowed  to  qualify 
and  to  act  as  such  without  giving  bonds  to  any  court." 

This  will  was  dated  January  10,  1895,  and  deceased  died  in 
the  year  1897,  a  resident  of  the  city  and  county  of  San 
Francisco.  Such  will  was  admitted  to  probate  in  the  superior 
court  of  such  cily  and  county,  and  the  proceedings  for  the 
administration  of  the  estate  are  still  pending  therein,  no 
distribution  as  yet  having  been  had. 

William  F.  Gibson  was  appointed  and  qualified  as  executor 
of  the  will,  and  continued  to  act  as  such  until  his  death  in 
1901.  On  February  4,  1899,  he,  purporting  to  act  as  executor 
and  trustee,  agreed  in  writing  to  sell  to  respondent,  Mrs. 
Annie  L.  Gallagher,  the  lot  of  land  described  above  for  eight 
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hundred  dollars,  eighty  dollars  to  be  paid  as  a  deposit,  and 
seven  hundred  and  twenty  dollars  within  three  years,  with 
interest,  Mrs.  Gallagher  to  pay  all  taxes  on  the  land,  and 
agreed  that,  a  deed  should  be  executed  on  full  payment  of 
the  purchase  price. 

Something  over  six  hundred  dollars  had  been  paid  by  Mrs. 
Gallagher  to  Gibson  under  this  agreement  prior  to  his  death, 
and  after  his  death  thirty  dollars  was  paid  by  her  to  the 
administrator  with  the  will  annexed  of  the  estate  of  Jane 
Walker. 

At  the  time  of  the  making  of  this  agreement,  Nannie  May- 
hew,  one  of  the  beneficiaries,  had  attained  her  majority,  and 
the  only  other  beneficiar>%  Sadie  Mayhew,  attained  her  major- 
ity June  7,  1899. 

The  evidence  showed  that  after  the  attainment  of  their 
majority,  the  beneficiaries  received  from  Gibson  small  amounts 
aggregating  one  hundred  and  eighty-five  dollars,  proceeds  of 
said  agreement,  and  after  his  death  other  portions  of  said 
proceeds  from  the  administrator  with  the  will  annexed,  all 
of  which  they  still  retain.  No  return  of  the  sale  made  by 
Gibson  was  ever  made  to  the  superior  court  having  jurisdiction 
of  the  estate. 

The  order  appealed  from  was  made  by  the  superior  court 
of  Monterey  County  on  May  1,  1905,  being  based  on  an  appli- 
cation therefor  made  by  respondent  May  31,  1904. 

The  beneficiaries  of  the  trust,  Sadie  Mayhew  and  Nannie 
Mayhew,  appeal  from  such  order. 

It  is  apparent  that  the  sole  object  of  this  proceeding  is  to 
enable  Mrs.  Gallagher  to  complete  her  contract  for  the  pur- 
chase of  this  land  and  obtain  title  thereto. 

It  is  of  course  essential  to  the  right  of  a  court  to  appoint  a 
trustee  under  the  provisions  of  section  2289  of  the  Civil  Code, 
to  fill  a  vacancy,  that  there  should  be  an  existing  trust  to  be 
executed.  It  is  claimed  by  respondent  that  a  valid  trust  for 
the  sale  of  this  lot  and  the  investment  of  the  proceeds  of  stich 
sale  was  created  by  the  will  of  Mrs.  Walker,  and  that  this 
trust  for  the  sale  had  not  been  fully  executed.  We  are  of  the 
opinion  that  under  a  proper  construction  of  the  provisions  of 
the  will,  the  sole  purposes  for  which  Gibson  was  appointed 
trustee  were  to  invest,  for  the  benefit  of  Sadie  and  Nannie 
Mayhew,  the  proceeds  of  the  sale  which  the  testatrix  in  effect 
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directed  to  be  made,  and  to  pay  the  income  of  such  investment 
to  such  beneficiaries  during  their  minority,  at  the  expiration 
of  which  they  were  to  receive  the  principal  in  equal  shares, 
and  that  the  provision  as  to  sale  was  simply  a  direction  to 
her  executor  to  sell  as  soon  as  an  advantageous  price  could 
be  obtained.  It  is  true,  as  urged  by  respondent,  that  no 
particular  form  of  expression  is  necessary  to  constitute  a  valid 
trust,  but  it  is  essential  that  the  intention  of  the  testator  to 
so  do  should  be  apparent,  and  so  far  as  the  sale  of  the  land 
by  a  trustee  is  concerned,  we  can  see  no  evidence  of  such 
intent  in  the  will  before  us.  It  will  be  observed  that  there 
is  no  direct  devise  of  the  land  to  Gibson,  and  that  the  pro- 
vision as  to  the  appointment  of  Gibson  as  trustee  apparently 
has  reference  solely  to  the  matter  of  investment  of  the  pro- 
ceedSy  and  payments  of  the  same  to  Sadie  and  Nannie  Mayhew. 
The  duties  imposed  upon  him  as  tnistee  in  regard  thereto 
were  not  such  as  to  render  it  imperative  that  the  legal  title 
to  the  land  should  vest  in  him,  and  there  is  nothing  from  which 
the  intent  to  create  a  trust  for  the  sale  of  the  land  can  be 
inferred.  The  fifth  paragraph  of  the  will  contains  a  sub- 
stantially similar  provision  as  to  the  desire  of  the  testatrix 
for  the  sale  of  certain  shares  of  stock  and  the  immediate  pay- 
ment of  the  proceeds  of  such  sale  to  certain  persons,  without 
any  bequest  in  terms.  In  both  of  these  cases,  the  direction 
for  the  sale  is  solely  to  the  executor,  who  elsewhere  is  em- 
powered to  sell  at  either  public  or  private  sale  and  without 
any  order  of  court,  and  the  duties  of  the  appointed  trustee 
commence  only  upon  the' receipt  of  proceeds  of  the  sale  of 
the  land,  relate  only  to  the  disposition  of  such  piroceeds,  and 
continue  only  to  the  time  when  both  beneficiaries  attain  the 
age  of  majority. 

It  would  therefore  seem  apparent  that  no  case  was  made 
authorizing  action  by  the  superior  court  of  Monterey  County 
under  section  2289  of  the  Civil  Code. 

Respondent  earnestly  contends  that  the  appellants  are 
estopped  from  disputing  the  validity  of  the  agreement  of 
sale  made  by  Gibson,  by  reason  of  the  fact  that  after  attaining 
majority  they,  apparently  acquiescing  therein,  received  and 
retained  and  still  retain  the  proceeds  of  such  agreement.  This 
may  be  true,  but,  in  our  opinion,  that  question  is  not  one  to 
be  determined  in  this  proceeding.    We  are  not  here  concerned 
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with  any  question  as  to  the  validity  against  them  of  the  agree- 
ment made  by  Gibson,  or  as  to  the  acts  of  the  parties  there- 
under, but  solely  with  the  question  as  to  whether  there  is  an 
existing  trust,  for  the  proper  administration  of  which  it  is 
necessary  that  a  trustee  should  be  appointed.  If  the  acts 
and  conduct  of  Sadie  and  Nannie  Mayhew,  the  sole  parties 
entitled  under  the  will  to  receive  the  proceeds  of  the  sale  of 
said  land,  or  the  land  itself  in  the  event  that  no  sale  is  made, 
have  been  such  as  to  estop  them  from  asserting  the  invalidity 
of  the  agreement  for  sale,  appellants  may  doubtless  have  that 
fact  adjudged  in  a  proper  proceeding,  and  obtain  such  relief 
against  such  beneficiaries  as  is  appropriate.  This  proceeding 
was,  necessarily,  based  entirely  upon  the  theory  that  there 
was  a  trust  for  the  sale  of  the  land,  created  by  the  will,  and 
the  petition  contained  no  allegation  of  any  fact  tending  to 
create  an  estoppel  as  to  the  beneficiaries. 

It  may  properly  be  suggested  that,  under  the  circumstances 
mentioned  by  respondent,  we  can  see  no  reason  why  the 
respondent  cannot  have  adequate  remedy  in  the  court  having 
jurisdiction  of  the  probate  proceedings.  The  executor  had 
the  power  under  the  will  to  sell  this  property  for  the  sole 
benefit  of  Sadie  and  Nannie  Mayhew,  and,  purporting  to 
act  thereunder,  he  made  this  sale  to  respondent.  By  reason 
of  the  statute  (Code  Civ.  Proc,  sec.  1561)  the  sale  was  in- 
effectual without  confirmation  by  the  superior  court  having 
jurisdiction  of  the  estate,  and  it  was  the  duty  of  the  executor 
to  make  a  return  of  such  sale.  This,  so  far,  has  not  been 
done,  but  there  is  no  reason  why  such  a  return  should  not 
still  be  made,  and  the  court  having  jurisdiction  of  the  estate 
has  the  power  to  require  it  to  be  made.  (Code  Civ.  Proc, 
sec.  1575.)  If  the  only  persons  interested  in  the  proceeds  of 
any  sale  of  this  property  have  so  ratified  the  contract  made 
by  the  executor  as  to  estop  them  from  disputing  it,  we  can 
see  no  reason  why  the  court  could  not,  upon  that  ground 
alone,  confirm  the  sale,  and  direct  the  execution  of  a  convey- 
ance upon  a  compliance  by  the  purchaser  with  the  terms  of 
the  contract.  Certainly,  under  such  circumstances,  their 
objections  would  not  be  effectual  to  prevent  a  confirmation. 

The  order  appealed  from  is  reversed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
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[S.  P.  No.  4419.    Department  Two.— April  13,  1906.] 

In  the  Matter  of  the  Estate  of  JOSEPH  SHEPPARD,  De- 
ceased. LAFAYETTE  SHEPPARD,  Appellant,  v.  A.  B. 
KENDALL  et  al.,  Respondents. 

Wnj/— Undub  Influence— Eevocation  of  Peobatb — ^Pleading — Judo- 
icsNT  Dismissing  Pboceedings. — ^A  petition  seeking  the  revocation 
of  the  probate  of  a  will  which  contains  nothing  more  than  a  genera] 
statement  that  undue  inflnence  was  exercised  over  the  testator,  and 
fails  to  aver  any  faots  showing  that  the  testator  was  compelled 
to  do  that  which  was  not  his  will  to  do,  and  which  procured  an 
instrument  which  did  not  express  his  free  intention,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  for  the 
revocation.  In  such  a  ease,  the  trial  court  properly  rendered 
judgment  on  the  pleadings,  dismissing  the  proceedings  for  the 
revocation  of  the  probate. 

Id.  —  Amendment  of  Petition  fob  Revocation  —  Discretion.  —  The 
allowance  of  amendments  to  pleadings  is  mostly  within  the  dis- 
cretion of  the  trial  court,  and  where  the  amendments  to  a  petition 
for  the  revocation  of  a  will  are  not  offered  until  after  the  expira- 
tion of  a  year  from  the  probate,  their  denial  would  not  be  a 
ground  for  reversing  a  judgment  dismissing  the  proceeding  for 
revocation  unless  the  circumstances  showed  very  extreme  abuse  of 
discretion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County  dismissing  a  proceeding  for  the  revocation  of 
the  probate  of  a  will.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  A.  Coulter,  and  McNab  &  Hirsch,  for  Appellant. 

T.  L.  Carothers,  L.  Q.  Morse,  John  A.  Percy,  and  John  W. 
Preston,  for  Respondents. 

McFARLAND,  J.— On  February  1,  1904,  the  probate  court 
made  an  order  admitting  a  certain  written  instrument  to 
probate  as  the  last  will  of  Joseph  Sheppard,  deceased.  After- 
wards, on  December  5,  1904, — ^within  the  year  allowed  by 
section  1327  of  the  Code  of  Civil  Procedure  for  contesting  a 
will  which  had  been  probated, — ^Lafayette  Sheppard,  claiming 
to  be  son  and  heir  at  law  of  said  deceased,  filed  a  petition  for 
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the  revocation  of  the  said  probate  of  said  will.  The  executors 
and  other  interested  parties  answered  the  petition;  and  the 
matter  coming  on  regularly  to  be  heard  by  the  court  on  May 
23,  1905,  the  defendants  moved  the  court  for  judgment  on  the 
pleadings  that  the  proceeding  for  the  revocation  of  the  pro- 
bate be  dismissed;  and  after  due  hearing  the  court  made  an 
order  granting  the  motion  and  dismissing  the  petition.  From 
this  order  this  present  appeal  is  taken  by  said  Lafayette. 

The  order  appealed  from  was  granted  upon  the  ground  that 
the  said  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  or  any  ground  for  the  revocation  of  the 
said  probate  of  the  will.  The  only  averments  in  the  petition 
of  grounds  for  the  revocation  are  as  follows :  **  Your  petitioner 
alleges  that  the  making,  signing  and  publishing  of  said  paper 
purporting  to  be  the  last  will  and  testament  and  codicil 
thereto,  of  the  said  Joseph  Sheppard,  deceased,  was  procured 
through  the  undue  influence,  prejudice  and  imposition  from 
and  by  Isabel  Sheppard,  the  stepmother  of  petitioner,  and 
from  and  by  Mrs.  E.  C.  Reed,  one  of  the  many  relatives  of 
the  said  stepmother  who  were  not  related  to  decedent,  but  who 
are  beneficiaries  and  legatees  under  said  alleged  last  will. 

**That  the  said  Mrs.  E.  C.  Reed,  on  the  death  of  petitioner's 
said  stepmother,  continued  and  repeated  the  said  undue 
influences,  prejudices  and  impositions,  and  made  use  of  her 
confidential  relations  with  the  said  Joseph  Sheppard,  as  his 
constant  companion  and  professional  nurse,  during  a  long 
period  to  and  at  the  time  of  making  said  alleged  will,  when 
the  mind  of  said  Joseph  Sheppard  was  weak  and  enfeebled 
from  the  infirmities  of  age  and  disease,  to  repeat  and  continue 
to  prejudice  and  unduly  influence  the  said  Joseph  Sheppard 
against  your  petitioner,  and  to  unduly  and  unjustly  influence 
the  said  decedent  in  making  and  executing  the  said  alleged 
will,  and  by  such  prejudice  and  undue  influence  did  procure 
the  making  of  said  alleged  will  and  codicil." 

In  our  opinion,  the  trial  ccmrt  did  not  err  in  holding  these 
averments  insufficient..  Of  course,  there  is  no  hint  in  the 
petition  of  any  legal  ground  for  revocation  other  than  that  of 
** undue  influence";  but  undue  influence  is  averred  only  in 
general  terms  as  a  conclusion  of  law,  and  that  kind  of  aver- 
ment is  fatally  defective.  Undue  influence  is  a  legal  con- 
clusion to  be  drawn  from  certain  facts,  and  the  facts  must  be 
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pleaded.  In  Estate  of  Gharkey,  57  Cal.  279,  the  court  say: 
*'Wlien  the  grounds  of  contest  embrace  duress,  menace,  fraud, 
undue  influence,  .  .  .  such  matters,  not  being  ultimate  facts, 
but  conclusions  of  law  to  be  drawn  from  facts,  must  be 
pleaded,  not  in  the  language  of  the  statute,  but  the  facts 
(not  evidence  of  the  facts)  relied  on  must  be  stated,  and 
issues  relating  thereto  submitted  to  the  jury,  to  the  end  that 
the  court,  either  upon  demurrer  to  the  statement  of  the 
grounds  of  contest,  or  upon  the  verdict,  may  determine 
whether,  as  matter  of  law,  such  facts  so  pleaded  or  found 
constitute  a  valid  reason  why  the  proposed  paper  should  not 
be  admitted  to  probate.''  In  the  case  at  bar  the  averments 
in  the  petition — ^waiving  the  objection  that  they  are  nearly  all 
merely  recitals  and  not  positive  allegations — amount  to  nothing 
more  than  a  general  statement  that  undue  influence  was  exer- 
cised over  the  testator;  there  are  no  averments  of  facts  which 
compelled  him  to  do  that  which  was  not  his  will  to  do,  and  pro- 
cured an  instrument  which  did  not  express  his  free  intention. 

At  the  time  the  order  appealed  from  was  made  the  appellant 
did  not  ask  to  amend,  but  previously  to  that  time,  on  April  3, 
1905 — which  was  more  than  one  year  after  the  order  admitting 
the  will  to  probate — appellant  made  a  motion  to  be  allowed  to 
file  certain  offered  amendments,  which  was  denied  on  May 
9, 1904;  and  appellant  contends  that  the  refusal  to  allow  these 
amendments  was  error,  which  can  be  considered  on  this  appeal. 
The  contention  is  not  maintainable.  The  allowance  of  amend- 
ments to  pleadings  is  mostly  within  the  discretion  of  the  trial 
court,  and  when  the  amendments  to  a  petition  for  the  revoca- 
tion of  a  will  are  not  offered  until  after  the  expiration  of  a 
year  from  the  probate,  their  denial  would  not  be  reversed 
unless  the  circumstances  showed  very  extreme  abuse  of  dis- 
cretion— which  does  not  here  appear.  Moreover,  the  offered 
amendments,  if  allowed,  would  not  have  supplied  the  defects 
of  the  original  petition. 

It  is  contended  that  the  court  erred  in  denying  appellant's 
motion  for  a  continuance  of  the  trial;  but  that  matter  is 
immaterial  if,  as  we  hold,  the  court  was  right  in  rendering 
judgment  on  the  pleadings. 

The  order  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
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[S.  P.  No.  3583.    Department  Two.— April  14,  1906.] 

S.  EPHRAIM,  AppeUant,  v.  PACIFIC  BANK  et  al.,  Re- 

spondents. 

AOnON   FOK  SkBVIOIS  —  BlOEIVEB  FOft   BANK  —  DEFENSS — SPECIAL  CON- 

TEACT — SUPPOET  OF  FINDINGS. — In  an  action  for  services  rendered 
as  reoeiyer  for  a  bank  in  an  action  bj  it  against  a  fruit  and  land 
eompany,  where  the  defense  was  that  plaintiff- importuned  defendant 
bank  for  his  appointment,  and  agreed  that,  if  appointed,  he  would 
look  solelj  to  crops  of  fruit  which  the  land  would  produce  for  his 
compensation,  and  would  make  no  claim  against  defendant  bank, 
findings  upon  substantial  OTidence  in  fayor  of  such  a  defense, 
notwithstanding  conflicting  evidence  for  the  plaintiff,  are  sufficientlj 
supported,  and  will  not  be  disturbed  upon  appeaL 

Id. — CONTBACT    WITH    AtTOENEY  —  RATIFICATION    BY    BaNK  —  EZECTTTED 

CoNTEACT— Ck>DB  Pbovision  Inappucable. — ^Whero  it  appears  that 
the  special  contract  pleaded  was  made  with  the  attornej  for  the 
bank  before  the  suit  in  which  the  services  were  rendered  was  com- 
menced, and  the  bank  ratified  the  contract  by  procuring  plaintiff's 
appointment  as  receiver,  such  contract  was  thereby  executed  on 
the  part  of  the  bank;  and  the  provision  of  section  283  of  the 
Code  of  Civil  Procedure,  requiring  contracts  by  an  attorney  to 
be  in  writing  or  entered  in  the  minutes  of  the  court  is  inapplicable 
to  the  facts.  That  provision  applies  only  to  the  "steps  of  an 
action"  after  its  commencement  and  pertaining  to  its  conduct 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Everett  Ball,  for  Appellant. 

Roger  Johnson,  and  Gavin  McNah,  for  Respondents. 

McPARLAND,  J. — Plaintiff  brought  this  action  to  recover 
of  defendants,  the  Pacific  Bank  and  its  directors,  etc.,  quite 
a  large  sum  of  money  for  services,  etc.,  rendered  by  plaintiff 
as  receiver  of  certain  lands  and  premises  in  a  certain  action 
instituted  by  said  Pacific  Bank,  entitled  Pacific  Bank  et  al. 
V.  Madera  Fruit  and  Land  Company  et  al.  The  findings  and 
judgment  were  for  defendants,  and  plaintiff  appeals  from  the 


Digitized  by 


Google 


April,  1906.]        Ephraim  v.  Pacific  B.vnk.  223 

judgment  and  from  an  order  denying  his  motion  for  a  new 
trial. 

The  defense  set  up  in  the  answer  is,  briefly,  that  plaintiff 
importuned  the  bank  to  be  appointed  receiver  in  said  action 
of  Pacific  Bank  t;.  Madera  Fruit  and  Land  Company,  and 
promised  and  agreed  that  if  he  should  be  so  appointed  he 
would  look  solely  to  the  crops  of  fruit  which  the  land  would 
produce  for  compensation  for  his  services  and  expenses  as 
such  receiver,  and  ^'waived  all  claim  and  demand  against 
said  Pacific  Bank  for  any  liability  to  him  therefor,"  and 
''would  under  no  circumstances  make  any  claim  against  said 
bank  for  his  services  or  expenses  as  such  receiver."  The 
court  found  the  above  averments  in  the  answer  to  be  true, 
and  found  as  a  conclusion  of  law  that  there  was  no  liability 
of  defendants  to  plaintiff  for  any  sum  of  money  whatever. 

The  main  question  in  the  case  is  whether  the  above  findings 
were  warranted  by  the  evidence,  and  we  think  that  they 
clearly  were.  Appellant  argues  that  there  was  not  a  prepon- 
derance of  evidence  on  the  side  of  the  findings;  but  we  need 
not  discuss  that  question,  for  the  question  is,  Was  there 
substantial  evidence  to  support  the  findings?  And  that  there 
was  such  evidence  is  beyond  doubt.  The  witness  Grant  testi- 
fied that  he  made  the  alleged  contract  on  the  part  of  the 
bank  with  appellant,  and  there  was  considerable  other  testi- 
mony corroborating  that  of  Grant.  Appellant  testified  that 
no  such  contract  was  made,  and  there  was  some  other  testimony 
which  probably  tends  to  support  him;  but  this  made,  at  best, 
only  a  case  of  conflicting  evidence. 

Appellant  contends  that  the  contract  as  testified  to  by 
Grant  was  not  binding  on  the  bank,  and  therefore  not  binding 
on  appellant,  because  Grant  made  it  as  the  bank's  attorney, 
and  it  was  not  in  writing,  filed  with  the  clerk  of  the  court,  or 
entered  upon  the  minutes  of  the  court,  as  provided  in  section 
283  of  the  Code  of  Civil  Procedure.  But  this  contention  is 
not  tenable.  That  section  refers  only  to  ** steps  of  an  action" 
after  it  has  been  instituted,  and  pertaining  to  its  conduct; 
but  in  the  case  at  bar  the  contract  was  made  before  the  com- 
mencement of  the  action.  Moreover,  the  bank  ratified  the 
contract  by  procuring  the  appointment  of  appellant  as  re- 
ceiver; and,  as  by  procuring  such  appointment  it  did  all  it 
was  required  to  do  under  the  contract,  by  that  act  the  contract 
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became  on  the  part  of  the  bank  an  executed  contract.  (See 
Ephraim  v.  Pacific  Bank,  136  Cal.  646,  [69  Pac.  436]. 

Appellant  has  some  exceptions  to  rulings  on  the  admissibil- 
ity of  evidence ;  but  none  of  them,  even  if  well  founded,  would 
be  of  sufficient  importance  to  warrant  a  reversal. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[8.  F.  No.  1534.     Department  Two.— May  16,  1906.] 

MINBTTE  D.  BLACK,  Respondent,  v.  LEWIS  C.  BLACK, 

Appellant. 

DivoECE — Custody  of  Child— Decree  under  Stipulation  of  Pabtibs — 
Modification — Power  and  Discretion  of  Court. — The  power  of 
the  court  to  modify  a  decree  of  divorce,  in  so  far  as  it  awards 
the  custody  of  a  child,  conferred  upon  it  by  section  138  of  the 
Code  of  Civil  Procedure,  is  not  affected  or  abridged  by  the  fact 
that  the  original  decree  was  made  in  accordance  with  a  stipulation 
of  the  parties;  and  its  sound  discretion  in  modifying  it  after  a 
hearing  upon  evidence,  having  in  view  the  welfare  of  the  child 
as  the  controlling  factor,  wiU  not  be  disturbed  upon  appeal  where 
no  dear  abuse  of  discretion  appears. 

APPEAL  from  a  modified  decree  of  the  Superior  Court 
of  the  City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  R.  Welch,  for  Appellant.^ 

Henry  Ach,  for  Respondent. 

LORIGAN,  J. — In  this  action,  which  was  for  a  divorce, 
the  parties  having  entered  into  an  agreement  to  that  effect, 
the  court  in  its  original  decree  in  favor  of  plaintiff,  entered 
in  March,  1900,  awarded  the  custody  and  control  of  the  minor 
son  of  the  parties  to  the  defendant,  with  leave  to  plaintiff 


Digitized  by 


Google 


May,  1906.]  Black  v.  Black.  225 

to  visit  said  child  at  reasonable  times  and  to  have  the  child 
visit  at  her  home  six  months  in  the  year.  In  February,  1903, 
the  court,  on  application  of  plaintiff  for  a  modification  of 
said  original  decree  so  as  to  award  the  custody  and  control 
of  said  child  to  her,  and  after  hearing,  at  which  evidence  was 
presented  on  both  sides,  modified  said  decree  and  awarded 
the  care,  education,  and  control  of  said  child  (then  seven  years 
of  age)  to  plaintiff,  with  leave  to  defendant  to  visit  the  child 
at  reasonable  times  and  to  have  him  spend  his  vacations  with 
him.    It  is  from  this  modified  decree  that  this  appeal  is  taken. 

While  it  is  insisted  that  the  modification  of  the  decree  was 
not  justified  by  the  evidence,  we  do  not  think  the  point  calls 
for  any  special  notice,  or  that  it  is  necessary  to  review  the 
evidence  presented  in  the  bill  of  exceptions.  All  applications 
of  the  character  here  involved  are  addressed  to  the  sound 
discretion  of  the  lower  court,  and  the  conclusion  it  reaches 
will  not  be  disturbed  unless  the  record  presents  a  clear  abuse 
of  that  discretion.  We  perceive  no  such  abuse.  There  was  no 
question  raised  as  to  the  morals  of  either  parent;  in  fact,  it 
was  conceded  that  they  were  both  persons  of  moral  worth. 
But,  upon  all  other  matters  affecting  the  best  interests  of 
the  child,  particularly  as  to  its  physical  necessities  and  com- 
forts and  the  ability  of  either  parent  to  best  provide  for  them, 
the  evidence  which  was  presented,  solely  upon  aflSdavits,  was 
radically  conflicting.  If  that  presented  on  behalf  of  the 
mother  was  accepted  by  the  lower  court,  and  it  undoubtedly 
was,  that  tribunal,  having  in  view  the  welfare  of  the  child  as 
the  controlling  factor  in  directing  its  custody,  was  warranted 
in  making  the  order  and  we  may  not  disturb  it. 

It  is  also  insisted  by  appellant  that  the  provision  in  the 
original  decree  awarding  the  custody  of  the  child  to  defendant, 
being  made  in  pursuance  of  a  stipulation.of  the  parties  in  the 
nature  of  a  contract,  the  court  had  no  power,  upon  application 
of  the  plaintiff,  to  modify  it,  and  refers  to  Sargent  v.  Sargent, 
106  Cal.  541,  [39  Pac.  931],  as  sustaining  his  claim.  This 
case,  however,  has  no  application.  The  contract  there  under 
consideration  was  one  relative  to  the  custody  of  the  minor 
child  provided  for  in  the  articles  of  separation  executed  by 
the  parents  pursuant  to  section  159  of  the  Civil  Code,  which 
contract  the  court  held  binding  and  obligatory  until  avoided 
by  the  mutual  resumption  of  marital  duties,  or  the  divorce 
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of  the  parties,  the  court  further  declaring,  however,  that  **in 
the  event  of  a  divorce  being  granted  .  .  .  the  question  of  the 
custody  of  the  minor  would  be  left  at  large  for  the  disposition 
of  the  court,  the  same  as  if  the  contract  had  not  existed." 
The  power  of  the  court  to  vary  or  modify  its  decree  in  divorce 
proceedings  as  to  the  custody,  care,  and  education  of  the  minor 
children  whenever  it  may  seem  to  it  necessary  or  proper  is 
provided  for  by  section  138  of  the  Civil  Code,  and  we  are  not 
aware  of  any  authority  which  holds  that  the  power  of  the 
court  to  subsequently  modify  such  decree  is  abridged  because 
it  adopts  the  agreement  of  the  parties  as  to  the  present 
disposition  to  be  made  of  the  children.  A  decree  based  upon 
such  an  agreement  as  to  custody  is  simply  provisional.  The 
court  is  not  required  to  award  the  custody  of  the  children  in 
conformity  to  it.  It  does  so  only  because  the  parents,  in  view 
of  a  judicial  separation  and  solicitous  for  the  welfare  of 
their  offspring,  have  the  greatest  interest  in  determining 
which  of  them  can  best  care  and  provide  for  them  in  the 
future,  and  an  agreement  prompted  by  these  considerations 
is  generally  approved  and  adopted  by  the  court  and  made 
part  of  the  decree.  The  decree,  however,  made  in  pursuance 
to  the  agreement  is  subject  to  the  power  of  modification  au- 
thorized by  the  statute.  The  children  are  not  parties  to  the 
action  for  divorce,  and  the  jurisdiction  which  the  statute  con- 
fers on  the  court,  to  be  exercised,  from  time  to  time  as  changed 
conditions  or  circumstances  may  require,  in  protecting  tkeir 
interests,  cannot  be  limited  or  abridged  by  the  contract  of 
the  parties  made  pending  the  divorce  litigation  which  the 
decree  follows,  or  by  the  action  of  the  court  in  originally 
approving  and  adopting  it. 

The  judgment  appealed  from  is  aflfirmed. 

Henshaw,  J.,  and  McParland,  J.,  concurred. 
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[  S.P.  No.4473.     Department  Two.— May  18,  1906.] 

In  the  MaUer  of  the  Estate  of  BERTHA  M.  DOLBEER,  De- 
ceased.  ADOLPH  SCHANDER,  Appellant,  v.  GEORGE 
D.  GRAY  et  al.,  Respondents. 

Wnj.8— Contest  of  Pbobatb— Insanitt  of  Testatrix — Judgment  foe 
Proponent — Review  upon  Appeal.— Where  upon  the  contest  of 
the  probate  of  a  will  for  alleged  insanitj  of  the  testatrix  the 
verdict  and  judgment  were  for  the  proponents,  if  the  evidence 
would  support  no  other  verdict  the  judgment  for  the  proponents 
will  not  be  disturbed  for  errors  which  have  not  prevented  the 
contestant  from  making  out  his  case,  or  for  rulings  which  had  they 
all  been  in  his  favor  would  not  have  entitled  him  to  a  judgment. 

Id. — ^Burden  upon  Contestant. — The  burden  was  upon  the  contestant 
to  show  affirmatively  and  by  a  preponderance  of  the  evidence  the 
insanity  of  the  testatrix,  and  the  evidence  is  to  be  considered  upon 
appeal  in  view  of  the  burden  which  the  law  casts  upon  him. 

Id.  —  Naturalness  of  Will  —  Residuary  Bequest  to  Best-Loved 
Friend. — ^Where  it  appears  that  the  property  of  the  testatrix  was 
derived  from  her  deceased  father,  and  her  deceased  mother's  rela- 
tives were  comparative  strangers,  except  a  maternal  aunt  named 
ki  the  wiU;  and  that  the  contestant  was  a  maternal  uncle  whom 
she  had  never  seen,  it  was  not  unnatural  that  she  should  bestow 
the  bulk  of  the  property  upon  one  who  had  been  her  b^st-loved 
friend  and  companion  from  her  girlhood,  and  whom  her  deceased 
father  had  remembered  in  his  vrill  as  a  member  of  the  family, 
and  who  had  been  her  sole  companion  since  her  father's  death. 

Id. — Soundness  of  MInd  Sufficiently  Evidenced. — ^Where  the  con- 
tents of  the  will,  and  the  acts  and  conduct  of  the  testatrix  in 
connection  with  its  execution,  indicated  her  soundness  of  mind, 
which  was  confirmed  by  the  testimony  of  a  large  number  of  wit- 
nesses who  knew  her  at  the  time  of  the  execution  and  prior  and 
subsequent  thereto,  her  soundness  of  mind  and  capacity  to  execute 
the  will  were  suflSciently  evidenced.    , 

Id. — Presumption  of  Sanity — Proof  of  Subsequent  Insanity. — The 
presumption  is  always  that  a  person  is  sane;  and  proof  of  subse- 
quent insanity  carries  back  no  presumption  of  its  past  existence. 
It  exists  only  from  the  time  when  it  is  proved  to  exist. 

Id.— Insufficient  Proof  of  Incompetency — Absence  of  Conflict. — 
Where  all  the  direct  testimony  for  the  contestant  was  insufficient 
to  overcome  the  presumption  of  the  sanity  of  the  testatrix  a|  the 
time  of  the  execution  of  the  vnll,  and,  taken  as  it  must  be,  in 
connection  with  all  of  the  evidence  of  the  sanity  of  the  testatrix 
at  that  time,  was  insufficient  to  raise  any  conflict  thereupon,  it 
was  insufficient  to  justify  the  submission  to  the  jmj  of  the  ques- 
tion as  to  her  incompetency  to  make  the  wilL 
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Id. — Testimony  of  Medical  Experts — Melancholia. — ^Whcre  the  tes- 
timony of  medical  experts  introduced  for  the  contestant  was  based 
on  hypothetical  questions  which  excluded  the  testimony  for  the 
proponent,  it  would  be  of  the  weakest  character;  and  where  it 
was  addressed  to  a  form  of  insanity  called  melancholia,  which  led 
to  her  death  by  suicide  long  after  the  execution  of  the  will,  at 
the  time  of  which  it  dearly  appears  that  she  was  clinging  to  life, 
such  testimony  cannot  be  said  to  raise  a  conflict  of  evidence  upon 
the  question  of  her  sound  and  disposing  mind  at  that  time. 

Id. — Evidence — Declarations  of  Proponent  ab  Dkviseb. — The  court 
properly  excluded  testimony  offered  by  the  contestant  to  prove 
the  declarations  of  one  of  the  proponents  of  the  will  as  one  of 
the  devisees,  which  it  was  asserted  would  have  been  favorable  to  the 
contestant  on  the  issue  as  to  the  incompetency  of  the  testatrix. 

Id.  —  Exclusion  of  Coroners*  Inquisitions.  —  The  verdicts  of  the 
coroners'  inquisitions  held  in  the  states  of  New  York  and  Calif omia 
upon  the  body  of  the  deceased  testatrix  were  properly  excluded 
from  evidence;  but  even  if  the  ruling  had  been  erroneous,  it 
could  not  in  the  state  of  the  evidence  have  affected  the  result 

Id.  —  Hearsay  —  Facts  Learned  by  Witness  foe  Contestant.  —  A 
question  asked  of  a  witness  for  the  contestant  which  included  a 
statement  of  facts  'Meamed  by  the  witness"  in  respect  to  the 
testatrix  was  properly  excluded,  as  involving  hearsay  evidence. 

Id.— Evidence  of  Sanity  of  Father  of  Testatrix. — ^Evidence  was 
admissible  to  show  the  sanity  of  the  father  of  the  testatrix  during 
his  lifetime,  and  that  he  was  a  man  of  exceptional  mental  vigor 
and  business  capacity,  who  by  his  own  efforts  had  amassed  a  large 
fortune.  It  will  not  be  presumed  that  a  child  inherits  the  insane 
and  not  the  sane  tendencies  of  her  family. 

Id. — Testimony  of  Medical  Practitionbrs — Soundness  of  Mind  of 
Testatrix. — A  medical  practitioner,  whose  experience  covered  all 
classes  of  diseases,  mental  and  physical,  requiring  medical  aid, 
was  qualified  to  testify  as  to  the  soundness  of  mind  of  the  testatrix, 
whom  he  met  in  Paris  subsequent  to  the  execution  of  the  wiU. 

Id. — Non-Expert  Witnesses  —  Hypothetical  Questions.  —  The  eomt 
properly  excluded  hypothetical  questions  put  for  the  eontestant  to 
non-expert  witnesses  who  were  familiar  friends  of  the  deceased, 
involving  facts  not  testified  to  by  the  witnesses.  Such  a  line  of 
inquiry  is  not  admissible  even  upon  cross-examination. 

Id. — CROSs-ExAidiNATioN — ^Limitation  of  Latitude. — ^Where  it  affirma- 
tively appears  that  all  reasonable  latitude  was  allowed  to  the 
contestant  in  the  cross-examination  of  witnesses,  he  was  not  injured 
in  his  right  by  a  further  limitation  thereof. 

Id. — Harmless  Exclusion  of  Deposition. — The  exclusion  of  tlie  depoii- 
tion  of  a  New  York  banker,  who  testified  that  on  the  day  of 
the  death  of  the  testatrix  she  drew  some  money  on  a  letter  of 
credit  and  handed  it  to  the  proponent  of  the  will,  and  who  testified 
that  she  was  rational^  could  not  have  injured  the  eontestant 
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Id.— ABiassiBiUTT  of  Deposition  —  Absincb  of  Witness  —  Peoop. — 
A  depositioii  taken  for  proponent  during  the  trial,  of  a  witness 
about  to  leave  the  country,  whieh  was  subsequently  offered  in 
eTidenee  on  proof  that  the  witness  had  left  the  state  two  ^ys  pre- 
viously, was  properly  admitted;  and  a  deposition  for  proponent 
taken  out  of  the  state  under  section  2024  of  the  Code  of  Civil 
Procedure  was  property  admitted  without  any  preliminary  proof  of 
continued  absence,  or  of  non-residence  of  the  witness,  the  burden 
being  upon  contestant  to  overcome  the  presumption  of  continued 
absence. 

Id. — Deposition  of  •  Proponent  —  Subpcena  —  Subpbisb  —  Bebuttal. — 
Where  before  the  trial  the  deposition  of  a  proponent  had  been 
taken  by  contestant,  and  she  was  under  subpcena  for  the  contestant 
throughout  the  trial,  and  she  was  not  called  to  the  stand  on  either 
side,  the  court  properly  refused  to  allow  the  case  to  be  opened  by 
contestant  to  take  her  testimony  on  the  ground  of  surprise  that 
she  was  not  called  on  the  side  of  proponents;  and  the  deposition 
offered  in  rebuttal  was  properly  excluded  as  not  being  in  any 
sense  rebuttal  evidence. 

Id. — ^Habmless  Betusal  of  Instbuctions. — ^The  refusal  of  proper  in- 
structions offered  for  the  contestant  was  harmless  in  view  of  the 
evidence  and  other  instructions  given  by  the  court  rendering  such 
refusal  unimportant. 

Id^ — ^iNSTBucnoN  AS  TO  Medioal  Testimont  —  Hypothbtioal  Ques- 
tions.— ^An  instruction  as  to  medical  testimony  based  on  hypo- 
thetical questions,  which  defined  a  hypothetical  question  as  based 
upon  facts  assumed  to  be  true,  and  which  charges  that  "the  opinion 
of  the  witness  must  therefore  be  brought  to  the  test  of  the  facts 
in  order  that  you  may  judge  what  weight  the  opinion  is  entitled 
to,''  was  property  given. 

Id. — ^Insibuctions  Pbopebly  BBFasBD— Theoby  of  Case — Special  Ab- 
oument. — ^Instructions  for  the  contestant  embodying  his  theory  of 
the  case,  which  did  not  embody  the  evidence,  and  whieh  were  in 
their  nature  a  special  argument  to  the  jury  under  the  guise  of 
instructions,  were  properly  refused. 

Id. — Death  of  Appellant  afteb  Submission — ^Nuno  Pbo  Tunc  Judg- 
ment OF  Affibmance. — ^Where  the  appellant  died  after  the  sub- 
mission of  the  appeal,  and  the  judgment  and  order  appealed  from 
are  affirmed,  the  affirmance  will  be  entered  imno  pro  twne  as  of 
the  date  of  the  submission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Albert  M.  Johnson,  and  Hiram  W.  Johnson,  for  Appellant. 

E.  S.  Pillsbnry,  and  Garret  W.  McEnemey,  for  Respondent 

HENSHAW,  J. — This  is  a  contest  over  the  admission  to 
probate  of  the  last  will  of  Bertha  M.  Dolbeer.  The  contest 
was  instituted  hj  a  maternal  uncle  of  deceased  upon  the  sole 
ground  that  at  the  time  of  the  making  of  the  will  Bertha 
Dolbeer  had  not  testamentary  capacity,  by  reason  of  her 
insanity.  The  cause  was  tried  before  a  jury,  which  jury 
rendered  a  unanimous  verdict  in  favor  of  the  propo- 
nents. 

Contestant  concedes  the  sufficiency  of  the  evidence  to  support 
the  verdict  of  the  jury,  but  urges  certain  rulings  of  the  court 
in  admitting  and  rejecting  evidence,  and  in  giving  and  refus- 
ing to  give  instructions  to  the  jury  as  grounds  for  reversal. 
Respondents  meet  this  with  the  argument  that  the  concession 
of  the  appellants  that  the  evidence  is  sufficient  to  support  the 
verdict  does  not  go  far  enough,  that  in  truth  the  evidence 
admitted  in  the  case,  even  considered  with  all  the  offered  and 
rejected  evidence  of  contestant,  would  support  no  other  verdict 
than  that  which  was  given.  Proponents,  therefore,  invoke 
the  application  of  the  rule,  well  settled,  that  where  the  result 
could  not  have  been  different  this  court  will  not  disturb  a 
judgment  for  errors  which  have  not  prevented  a  party  from 
making  out  a  case,  or  for  rulings  which,  had  they  all  been 
in  his  favor,  still  would  not  have  entitled  him  to  a  judg- 
ment. {In  re  Spetucer,  96  Cal.  449,  [31  Pac.  453] ;  Duffy  v. 
Duffy,  104  Cal.  607,  [38  Pac.  443] ;  In  re  Briswalter,  72  Cal. 
107,  [13  Pac.  164] ;  Chapea  Water  Co.  v.  Chapman,  144  Cal. 
366,  [77  Pac.  990].) 

It  becomes  necessary,  therefore,  even  at  some  length,  to 
consider  the  facts  presented  by  the  evidence  actually  received, 
and  then  the  effect  which  might  have  been  worked  by  the 
admission  of  rejected  evidence  or  by  the  exclusion  of  admitted 
evidence  which  was  objected  to. 

The  burden  was  upon  the  contestant  to  show  aflftrmatively 
and  by  a  preponderance  of  evidence  the  insanity  of  the  testa- 
trix, and  the  evidence  is  to  be  considered  in  view  of  this  burden 
which  the  law  casts  upon  him.  (Code  Civ.  Proc.,  sec.  1312; 
In  re  Wilson,  117  Cal.  262,  270,  [49  Pac.  172,  711] ;  Estate 
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of  Nelson,  132  Cal.  182, 191,  [64  Pac.  294] ;  Estate  of  Latour, 
140  Cal.  414,  [73  Pac.  1070,  74  Pac.  441].) 

Bertha  M.  Dolbeer,  at  the  time  of  her  death,  was  twenty- 
seven  years  of  age.  Her  parents,  John  Dolbeer  and  Harriet 
Schander,  married  in  1872.  Of  the  two  children  bom  to 
them  Bertha  alone  survived.  In  1879,  when  Bertha  was  two 
years  of  age,  her  mother  committed  suicide  by  shooting 
herself  with  a  pistol.  At  the  time  of  her  death  there  were 
living  two  brothers  and  a  sister  of  Mrs.  Dolbeer.  One  of  these 
brothers  is  the  contestant  in  this  case.  From  1879  until  the 
time  of  her  death,  July  9,  1904,  the  testatrix  never  saw  and 
never  spoke  to  either  of  these  uncles,  and  this  contestant  knew 
her  only  by  sight,  because  she  had  been  pointed  out  to  him. 
Of  the  two  sisters  of  Mrs.  Dolbeer,  a  daughter  of  one  who 
is  dead,  Ethel  Boche,  is  given  ten  thousand  dollars  by  Bertha's 
will ;  the  other  sister  is  Mrs.  Moody,  who  has  three  daughters 
and  one  son.  Mrs.  Moody,  her  eldest  daughter,  and  her  son 
never  spoke  to  John  Dolbeer,  father  of  Bertha,  and  he  never 
spoke  to  them.  They  never  crossed  the  threshold  of  his 
home  while  he  lived  and  never  entered  the  daughter's  home 
after  her  father's  death.  With  the  other  two  of  Mrs.  Moody's 
daughters  Bertha  Dolbeer  was  on  friendly  terms.  They  vis- 
ited the  Dolbeer  home  and  made  various  excursions  with  the 
father  and  daughter.  Bertha  Dolbeer  visited  Mrs.  Moody's 
home  and  was  on  terms  of  casual  acquaintance  with  her,  the 
son,  and  the  daughter  above  mentioned.  Mrs.  Breeden,  one 
of  the  daughters  with  whom  she  was  on  terms  of  friendship 
and  intimacy,  is  dead;  the  other  daughter  is  Mrs.  Watson, 
whose  husband  was  one  of  the  subscribing  witnesses  to  the 
wilL  To  sum  up,  the  next  of  kin  of  Bertha  Dolbeer  at  the 
time  of  her  death  are  all  maternal  relatives,  the  brothers  and 
sister  of  her  mother.  With  the  brothers  she  had  no  acquaint- 
anceship whatever.  As  to  the  sister,  Mrs.  Moody,  while  Miss 
Dolbeer  was  a  not  infrequent  visitor  to  her  house,  her  friend- 
ship was  wholly  for  the  two  daughters,  Mrs.  Breeden,  now 
dead,  and  Mrs.  Watson,  still  living. 

John  Dolbeer  had  accumulated  a  large  fortune.  By  his 
will,  after  numerous  bequests  and  legacies,  the  major  part  of 
this  fortune  was  given  to  his  only  child.  Bertha.  Her  will 
disposes  of  property  of  a  value  exceeding  one  million  dollars. 

When  Bertha  Dolbeer  was  eleven  years  of  age  there  entered 
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the  Dolbeer  home  as  her  preceptress  Miss  Etta  Marion  Warren, 
who  from  that  time  on  until  the  death  of  Miss  Dolbeer  became 
and  continued  to  be  not  alone  her  preceptress  but  her  intimate 
and  devoted  friend  and  companion.  John  Dolbeer  died  in 
1902.  By  his  will  he  left  a  legacy  to  Miss  Warren,  and  in 
his  will  described  her  as  one  ''who  has  been  for  a  number  of 
years  and  is  now  a  member  of  my  family.''  John  Dolbeer 's 
family  at  this  time,  in  law,  consisted  strictly  of  himself  and 
his  daughter  Bertha,  and  this  inclusion  of  Miss  Warren  as  a 
member  of  his  family  is  not  without  its  significance. 

By  the  will  of  Miss  Dolbeer  the  principal  portion  of  her 
large  estate  is  left  to  Miss  Warren.  In  her  will  Miss  Dolbeer 
describes  Miss  Warren  as  **my  devoted  friend,"  and  the  record 
is  full  of  evidences  of  her  affection,  of  her  devotion,  and  of 
her  gratitude  to  this  lady.  She  had  been  her  friend,  com- 
panion, and  confidant  from  her  earliest  girlhood  years.  She 
took  Miss  Warren's  middle  name,  Marion,  and  adopted  it  as 
her  own,  calling  herself  Bertha  Marion  Dolbeer.  She  spoke 
of  her  always  in  the  most  endearing  terms.  *'She  was  the 
best  friend  a  girl  could  have."  **Miss  Warren  had  done 
everything  for  her  in  every  possible  way,  and  all  she  hoped 
was  that  she  could  live  long  enough  to  pay  back  in  some  small 
way  Miss  Warren  for  all  her  kindness  and  all  her  goodness 
to  her."  She  **did  not  know  what  she  would  do  without  Miss 
Warren."  **We  are  like  two  sisters  in  one  family."  **Sh6 
was  the  best  friend  that  I  ever  had  in  the  world,  that  is,  next 
to  my  father."  **She  had  been  mother,  sister  and  brother"  to 
her.  '*She  was  the  nearest  of  kin  she  had  in  the  world." 
''She  had  been  with  her  since  she  was  a  little  girl  and  she  had 
always  looked  out  for  her."  She  was  "more  fortunate  in 
having  Miss  Warren  than  any  one  will  ever  know."  She 
could  "never  thank  Miss  Warren  for  what  she  had  done  for 
her."  She  was  "the  only  one  who  was  near  or  dear  to  her 
in  all  the  world."  Of  these  and  like  expressions  the  record 
is  full.  And  against  them  is  to  be  contrasted  the  position  of 
this  wealthy  girl  who  was,  saving  for  Miss  Warren,  alone  in 
the  world.  Alone,  not  because  of  any  estrangement  that  had 
grown  up  between  her  and  her  mother's  relatives,  but  because 
those  relatives  had  always  been  strangers  to  her.  I  say  this 
that  the  facts  may  be  shown  as  they  exist,  namely,  that  this 
is  not  the  case  of  an  "unnatural  will"  where  dependents  and 
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those  who  had  grown  accustomed  to  lean  upon  the  bounty  of 
one  are,  at  the  death  of  that  person,  without  apparent  reason, 
deprived  by  his  will  of  that  bounty.  Nor  is  it  a  will  where 
relations,  intimate  in  fact  as  well  as  in  blood,  who  have  had 
a  reasonable  basis  for  .their  ** expectations"  have  been  dis- 
appointed at  the  expression  of  the  testator.  Miss  Dolbeer 's 
will  left  her  property  at  her  death  where  in  life  she  had  loved, 
and  unless  it  shall  be  said  that  the  claims  of  blood  dominate 
and  control  the  testamentary  right  (in  which  case  the  laws  of 
wills  should  be  swept  from  our  statute-books  and  all  property 
pass  under  the  laws  of  succession),  the  will  in  question  was 
natural  in  its  recognition  of  the  claims  of  gratitude,  affection, 
and  love.  Miss  Dolbeer 's  own  statements  furnish  ample  recog- 
nition of  this.  Her  property  had  come  to  her  from  her  father. 
There  had  been  a  complete  estrangement  between  her  father 
and  her.  mother's  people.  She  had  never  known  or  cared  for 
these  omitted  relatives.  Moreover,  in  the  making  of  her  own 
will  she  had  before  her  a  copy  of  her  father's  will,  and  in 
many  of  the  legacies  and  bequests  she  copied  the  provisions  of 
her  father's  will  with  a  touching  fidelity  to  what  she  must 
have  conceived  would  have  been  his  wishes. 

After  the  death  of  her  father  Miss  Dolbeer  lived  in  the 
paternal  home  with  Miss  Warren.  For  the  first  year  after 
her  father's  death  she  led  a  reasonably  secluded  life,  such  trips 
and  visits  as  she  made  being  made  quietly  and  with  due  regard 
for  the  proprieties.  Prom  August,  1903,  to  March,  1904,  she 
entered  actively  upon  the  social  life  of  one  of  her  means  and 
freedom  from  responsibilities.  She  attended  balls,  parties, 
places  of  amusement,  and  made  many  excursions  with  her 
friends  into  the  country.  She  was  fond  of  outdoor  sports  and 
amusements,  was  an  accomplished  golf-player  and  a  skilled 
chauffeuse.  There  was  nothing  certainly  up  to  this  time  in 
all  her  life  to  have  suggested  that  in  any  way  or  in  the 
slightest  degree  she  was  the  victim  of  insanity.  In  the  spring 
of  1904  she  was  somewhat  run  down  in  physical  health,  and 
under  her  physician's  advice  took  a  period  of  ten  days'  rest, 
during  which  time  she  cut  herself  off  from  social  functions. 
She  was  attended  by  a  trained  nurse,  and  her  friends  visited 
her  at  wiU.  She  was  wholly  freed  from  the  doctor's  care 
and  supervision  several  days  before  she  executed  the  will  in 
question.     She  executed  this  will,  as  she  herself  states,  in 
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contemplation  of  her  trip  to  Europe  which  had  been  planned 
for  some  five  or  six  months.  Upon  the  face  of  the  will,  which 
is  holographic,  and  of  considerable  length,  there  is  not  the 
slightest  evidence  of  derangement  or  of  unsoundness  of  mind. 
She  knew  that  a  holographic  will  did  not  require  the  attesta- 
tion of  witnesses,  but  took  the  precaution  of  executing  it  in 
the  presence  of  two  subscribing  witnesses  with  the  formalities 
required  in  the  case  of  a  will  not  holographic.  On  the  day 
the  will  bears  date  she  went  to  the  office  of  Douglass  Watson, 
husband  of  her  cousin,  Mrs.  Watson,  above  mentioned,  re- 
questing him  to  witness  it.  This  was  on  Saturday,  the  twenty- 
third  day  of  ApriL  On  Monday,  the  twenty-fifth  day  of 
April,  she  took  to  the  office  of  Dolbeer  &  Carson,  which  was 
also  her  business  office,  a  sealed  envelope  indorsed  "Last  will 
and  testament  of  Bertha  M.  Dolbeer.''  She  then  took  from 
the  office  of  X>olbeer  &  Carson  a  will  which  she  had  deposited 
there  a  year  before.  She  departed  for  Europe  with  Miss 
Warren,  and  after  her  death,  which  occurred  on  July  9th  of 
the  same  year,  it  was  found  that  the  document  with  Dolbeer 
&  Carson  was  a  copy  of  her  will,  at  the  foot  of  which  was 
written  in  her  own  handwriting:  **The  foregoing  is  a  copy 
of  my  last  will  and  testament,  the  original  of  which  is  in  the 
California  Safe  Deposit  vaults."  She  thus  not  only  wrote 
her  will,  but  wrote  a  copy  of  it  and  left  that  copy  in  her 
business  office  with  the  attached  memorandum  showing:  where 
the  original  could  be  found.  More  than  thirty  of  her  intimate 
and  disinterested  friends  saw  her  frequently  in  the  time  pre- 
ceding and  shortly  before  the  execution  of  the  will,  and  all 
testified  to  her  absolute  sanity.  Twelve  of  the  witnesses  saw 
her  on  the  day  the  will  was  executed  and  unite  in  their 
testimony  to  her  absolute  sanity.  Nearly  twenty  witnesses 
saw  her  between  the  date  of  the  execution  of  the  will,  April 
23d,  and  April  27th,  when  she  departed  for  Europe,  and 
they  bear  the  same  testimony  to  her  sanity.  Many  witnesses 
saw  her  after  she  left  San  Francisco,  in  Chicago,  in  New 
York,  on  the  steamer,  in  London,  and  in  Paris,  on  the  return 
voyage,  and  again  in  New  York,  where  she  met  her  death, 
and  they  bear  like  evidence  to  her  sanity.  The  internal  evi- 
dence of  the  writing  itself  is  of  a  sound  and  disposing  mind. 
The  reason  why  Miss  Warren  is  the  principal  beneficiary 
of  her  bounty  is  convincingly  shown  by  Miss  Dolbeer 's  own 
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statements,   and  in   particular  by  her  explanation  that  her 
money  had  come  to  her  from  her  father  and  that  her  mother's 
relatives  were  not  on  speaking  terms  with  her  father.     No 
writing  before  the  execution  of  the  will  and  down  to  the 
time  of  her  death   (and  besides  the  will  itself  there  were 
ten  or  twelve  of  her  letters  introduced  in  evidence)  bears  the 
slightest  testimony  to  any  mental  unsoundness.    To  the  con- 
trary, they  are  precisely  such  letters  as  it  might  be  expected 
she  would  write.     Moreover,  it  is  not  pretended  that  Miss 
Dolbeer  was  the  victim  of  any  hallucinations,  that  any  of 
her  friendships  had  changed  to  antipathies,  or  that  prac- 
tically to  the  very  day  of  her  death  her  life  had  not  always 
run  smoothly  along  its  regular  current. 

Where,  then,  is  to  be  found  the  evidence  that  Miss  Dolbeer, 
upon  the  23d  day  of  April,  1904,  was,  within  the  meaning 
of  the  law,  insane  so  as  to  be  incapable  of  the  testamentary 
act?  It  rests  upon  this:  Contestant  endeavored  to  show  that 
Mrs.  Dolbeer,  mother  of  Bertha,  was  insane  during  the  period 
of  gestation  of  her  unborn  child  and  after  its  birth,  and 
conmiitted  suicide  by  reason  of  this  insanity;  that  there  was 
insanity  in  her  father's  family  (though  it  is  not  pretended 
that  her  father  was  insane),  and  that  Bertha  Dolbeer  herself 
committed  suicide  by  leaping  from  a  window  in  the  Waldorf- 
Astoria  hotel,  and  that  she  so  committed  suicide  because  she 
was  insane.  But  without  pausing  to  analyze  the  insuflSciency 
of  the  evidence  to  establish  several  of  these  propositions,  but 
to  the  contrary  conceding  that  everything  which  appellant 
contends  for  has  been  shown  by  this  evidence,  it  proves 
nothing  more  at  most  than  that  Bertha  Dolbeer,  in  New 
York,  upon  the  ninth  day  of  July,  1904,  committed  suicide 
because  of  her  insanity.  The  presumption  always  is  that 
a  person  is  sane.  Proof  of  insanity  carries  back  no  pre- 
sumption of  its  past  existence.  It  exists  only  from  the  time 
when  it  is  proved  to  exist,  and  thus  I  say  that,  resolving 
every  disputed  point  as  to  the  weight  of  the  evidence  in 
contestant's  favor,  the  utmost  which  that  evidence  by  any 
stretch  of  liberality  can  be  said  to  establish  is  that  the 
deceased  had  a  hereditary  taint  of  insanity  in  her  blood  which 
declared  itself  for  the  first  time  upon  the  day  of  her  death 
and  prompted  her  to  commit  suicide.  That  up  to  the  day 
of  her  death  she  had  led  the  sane,  normal  life  of  a  girl  of  her 
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wealth  and  station,  that  her  last  will  and  testament  bears 
every  evidence  of  sanity  and  none  of  insanity,  and  that  if 
she  had  died  poor  instead  of  wealthy  no  one  would  have 
dreamed  of  saying  that  up  to  the  day  of  her  death  she  had 
ever  displayed  the  slightest  symptom  of  mental  derangement, 
much  less  an  insanity  which  would  deny  her  the  legal  right 
to  make  her  will. 

In  making  the  foregoing  statement  we  have  not  overlooked 
the  testimony  which  contestant  offered  of  certain  intimate 
acquaintances  of  the  deceased  concerning  her  unsoundness 
of  mind.  The  Code  of  Civil  Procedure  (sec.  1870)  permits 
in  evidence  the  opinion  of  an  intimate  acquaintance  respect- 
ing the  mental  sanity  of  a  person,  but  with  that  opinion 
must  be  given  the  reasons  upon  which  it  is  based,  and  the 
opinion  itself  can  have  no  weight  other  than  that  which  the 
reasons  bring  to  its  support.  {Kinne  v.  Kinne,  9  Conn.  102, 
[21  Am.  Dec.  732] ;  Brashears  v.  Orme,  93  Ind.  442,  [49  Atl. 
620] ;  Prentis  v.  Bales,  93  Mich  234,  [53  N.  W.  153].)  These 
witnesses  were  but  three  in  number,  and  all  of  them  interested 
witnesses, — ^Mrs.  Moody,  the  aunt  of  Miss  Dolbeer  and  one 
of  her  next  of  kin  in  case  of  intestacy;  Mrs.  Moody's  daughter, 
Mrs.  Edna  IMoody  Sherman,  whose  interest  through  her 
mother  would  be  both  pecuniary  and  direct;  and  Elizabeth 
C.  Phillips,  an  elderly  lady  and  the  cousin  of  Bertha  Dolbeer 'a 
father.  Mrs.  Phillips  had  been  left  a  legacy  of  ten  thousand 
dollars,  with  the  amount  of  which  she  was  frankly  and 
avowedly  dissatisfied.  She  likewise  objected  to  the  fact  that 
in  the  disposition  of  her  bounty  Bertha  had  remembered 
certain  people,  and  in  particular  she  resented  the  circumstance 
that  Mrs.  Warren,  mother  of  Miss  Warren,  received  twenty- 
five  thousand  dollars  by  the  will,  while  she  herself  received 
only  ten  thousand  dollars.  She  denies  any  arrangement  be- 
tween herself  and  the  contestant  whereby  in  the  event  of 
the  will  being  declared  invalid  she  was  to  receive  an  equal 
sum  or  more,  but  she  testifies  that  she  haunted  Mr.  Gray,  one 
of  the  executors  under  the  will,  **for  days  and  weeks  to  beg 
for  a  compromise  that  I  might  not  be  placed  on  the  stand 
to  state  what  I  have  done."  She  testifies  further  that  all 
she  had  gotten  in  the  world  was  gone  and  lost,  there  was  only 
her  husband  left,  and  **all  she  cared  for  was  money."  She 
says  that  she  **did  not  want  Mr.  Brown  to  have  $10,000  in 
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ttiat  way.    I  did  not  want  Mr.  Mugan  to  have  $20,000.    I  did 

not  want  Miss  Warren's  mother  to  have  $25,000,  I  certainly 

ought  to  have  had  as  much  as  that."    As  to  Mrs.  Moody  and 

Mrs.  Edna  Sherman,  besides  their  i)ecuniary  interest  if  the 

will  should  be  declared  invalid,  they  were  not  remembered 

in  it.    So  much  for  the  attitude  of  these  witnesses. 

Coming  to  their  testimony,  Mrs.  Phillips  says  she  met  Miss 
Dolbeer  on  April  25,  1904,  and  declares:  ''I  don't  think 
Bertha  was  of  sound  mind  in  April,  1904."  She  says  ''she 
acted  as  though  she  was  under  a  spell,  unsettled,  as  if  she 
had  no  opinion  of  her  own,  as  though  she  did  not  know  what 
she  wanted  to  do.  She  looked  very  poorly  and  was  very  thin. 
She  told  me  she  had  been  subject  to  fits  of  depression."  On 
cross-examination,  when  pressed  for  her  reasons  for  her  opin- 
ion, she  says  that,  in  talking  of  the  sudden  seizure  of  her  father 
in  New  York  just  before  his  death,  *'she  showed  more  excite- 
ment and  nervousness  than  she  had  ever  displayed  before. 
She  said:  'I  shall  never  forget  it,  Anntie,  I  shall  never  forget 
it  His  struggle  for  breath,  for  life.  I  will  never  forget 
it'  She  clasped  her  hands  together  in  a  distressed  manner." 
Surely  the  natural  feelings  of  a  daughter  over  the  agonizing 
scene  of  her  father's  sufferings  to  which  she  was  a  witness 
will  not  be  held  evidence  of  insanity.  It  would  have  been 
more  pertinent  to  the  issue  if  the  girl  had  not  shown  distress. 
The  witness  proceeds  that  **she  complained  of  a  pain  in  her 
head  She  had  headache,  nervous  sleeplessness,  pain  in  her 
eyes."  The  pain  was  **in  the  back  of  her  head,"  and  her 
mother's  pain  was  in  the  back  of  her  head.  She  could  not 
sleep,  and  her  mother  was  afflicted  with  insomnia.  When 
Mrs.  Phillips  tells  her  that,  in  her  judgment,  she  is  not  fit 
to  go  away.  Bertha  responded,  **I  have  to  go.  I  have  to  go," 
and  when  pressed  further  on  the  subject  explained  that  ''she 
had  already  engaged  her  steamer  apartment."  Her  manner 
was  as  though  she  did  not  care  for  anything,  any  pleasure. 
She  said  she  thought  the  trip  on  the  water  might  benefit  her, 
and  she  might  be  able  to  sleep  if  she  was  on  the  water.  She 
told  her  aunt  that  ''when  one  is  not  well  life  is  not  worth 
living.  There  is  no  pleasure  in  life  without  health,"  and 
her  manner  during  that  conversation  was  depressed  Again, 
the  witness  advised  her  to  go  to  Mrs.  Nordingham,  the  wit- 
ness's physician  for  rheumatism,  "and,"  proceeds  the  witness^ 
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**she  promised  me  she  would  go.  She  promised  me  really  she 
would  go.  I  said  I  would  go  for  her.  She  said,  *No,  I  will 
surely  go,  Auntie.'  Well,  she  did  not  go.  It  was  something 
that  she  never  made  me  a  promise  for  anything  that  she  did 
not  keep."  She  sums  up  as  follows:  **It  was  various  little 
things  which  impressed  me  that  perhaps  I  should  not  worry, 
but  I  am  satisfied  that  she  was  not — ^her  physical  health  and 
the  mental  health  would  not  enable  her — well,  say,  to  make 
that  will,  I  thought,  and  I  was  fully  satisfied  from  her  manner 
that  she  was  not  responsible,  that  she  was  irresponsible." 
The  generalities  in  which  this  witness  clothes  her  reasons,  the 
utter  inadequacy  of  the  reasons  themselves,  her  naive  declara- 
tion that  Miss  Dolbeer's  physical  and  mental  condition  would 
not  enable  her  **well,  say  to  make  that  will,"  make  this  wit- 
ness's opinion  of  no  probative  value  in  the  case. 

Mrs.  Sherman  did  not  testify  to  her  opinion  of  the  mental 
soundness  or  unsoundness  of  Miss  Dolbeer,  nor  did  she  testify 
to  a  single  irrational  act.  Her  evidence  was  to  the  eflfect  that 
Miss  Dolbeer  was  never  very  enthusiastic  or  demonstrative, 
that  on  the  Sunday  before  her  departure,  which  was  shortly 
after  the  making  of  the  will,  she  was  not  in  very  good  health, 
and  that  she  was  ^^more  indifferent  upon  that  day  than  she 
had  ever  seen  her  before."  She  did  not  display  any  enthusi- 
asm when  offered  letters  of  introduction  to  people  *'who  lived 
in  an  out  of  the  way  place,"  but,  to  the  contrary,  she  told 
the  witness  that  she  did  not  expect  to  do  much  traveling  during 
her  sojourn  in  Europe,  but  would  remain  most  of  the  time  in 
or  about  Paris.  There  is  no  word  of  this  testimony  going  to 
the  mental  unsoundness  of  the  testator,  and  nothing  (having 
regard  to  the  presumption  of  sanity)  inconsistent  with  the 
established  fact  that  at  this  time  Miss  Dolbeer 's  physical 
health  was  not  good,  and  that  she  was  going  to  Paris  for  the 
sea-voyage  and  for  rest  and  recuperation  there.  It  is  not 
only  not  surprising  but  quite  natural  that  her  physical  ail- 
ment should  have  produced  a  certain  amount  of  mental  de- 
pression, and  there  is  much  of  sound  wisdom  and  nothing  of 
insanity  in  the  girl's  declaration  that  there  is  no  pleasure  in 
life  without  health. 

Mrs.  Moody's  testimony  was  to  the  effect  that  Miss  Dol- 
beer was  of  somewhat  phlegmatic  temperament  and  displayed 
little  enthusiasm  over  things,  was  never  wasteful,  but  rather 
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economical,  and  had  always  been  accustomed  to  the  luxuries 
of  wealth.  The  acquisition  of  her  father's  estate  did  not  seem 
to  unbalance  her  in  any  way  or  make  her  giddy  or  different 
from  what  she  had  been.  She  was  like  a  great  many  daughters 
who  are  humored  and  spoiled :  not  particularly  fond  of  study, 
not  interested  in  anything  very  much;  a  person  of  ordinarily 
good  education,  about  the  average  of  young  women;  a  young 
lady  of  good  sense,  as  far  as  the  witness  knew ;  a  young  lady 
of  fastidious  propriety  and  careful  of  her  good  name.  Miss 
Dolbeer  wa?  at  the  house  of  the  witness  on  the  Sunday  before 
her  departure,  to  say  good-by.  That  was  April  24th,  the  day 
after  the  execution  of  the  will.  She  did  not  talk  much  of  her 
trip,  **for  she  did  not  seem  to  know  exactly  what  she  intended 
to  do;  she  only  seemed  to  know  she  was  going.  She  did  not 
seem  to  have  any  plans. "  There  was  surely  nothing  surprising 
in  this,  in  view  of  the  fact  that  Miss  Dolbeer  was  going,  as 
has  been  said,  for  the  sea-voyage  and  for  rest  and  recuperation 
in  Paris.  The  witness  testified  that  before  this  day  she  had 
not  observed  anything  wrong  in  Miss  Dolbeer 's  mental  con- 
dition, except  that  she  was  very  much  depressed  at  times, 
and  she  proceeds:  ** There  was  nothing  unusual  in  what  she 
said  that  I  know  of.  There  was  nothing  said  that  could  be 
taken  as  unusual.  I  know  she  was  not  well  by  a  good  deal, 
and  I  know  that  from  an  episode  that  happened  at  the  house. 
I  asked  her  to  come  to  dinner  the  following  Monday  and  after 
a  while  she  said  she  must  go.  I  asked  her  to  stay  longer.  She 
said  no,  she  had  some  business  to  attend  to.  Before  that 
she  had  exhibited  signs  of  mental  distress,  which  were  quite 
visible,  very  plain  to  be  seen.  She  was  sitting  there  after 
luncheon,  upstairs  in  the  library.  Suddenly  she  grasped 
herself  like  this  (indicating  by  putting  her  arms  across  her 
stomach),  in  a  tragic  manner.  I  was  quite  startled,  and  I 
asked  her  if  I  could  get  her  some  little  remedy  to  help  her. 
I  said,  *  Perhaps  you  have  eaten  something,'  and  a  look  of 
great  terror  came  over  her  face.  She  did  not  say  she  had 
a  pain  in  her  stomach.  She  said,  *0h,  my  stomach.'  The 
look  in  her  eyes  was  dreadful.  She  looked  terribly  frightened 
and  shook  all  over  this  way  (indicating  by  shaking  herself). 
She  clasped  herself  convulsively.  Her  face  was  one  of  terror, 
perfect  terror,  as  though  something  dreadful  had  happened. 
She  was  terribly  frightened  at  something,  and  the  look  of 
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terror  was  so  great  that  it  frightened  me.  I  collected  myself 
and  tried  to  quiet  her  thoughts  and  turn  thejn  into  another 
channel.  I  asked  her  something  about  her  trip,  and  she  threw 
herself  back  in  her  chair  and  let  her  arms  fall,  as  though  she 
was  exhausted  and  had  no  strength. 

^^Q.  How  long  did  this  expression  of  pain  seem  to  lastt 

''A.  I  do  not  think  it  was  an  expression  of  pain. 

"Q.  Well,  the  expression  which  you  have  described. 

"A.  Only  a  very  few  seconds.  I  couldn't  telL  I  simply 
changed  the  subject. 

**Q.  Was  there  any  more  than  the  one  expression. 

**A.  No;  we  talked  a  little  more  about  her  trip.  I  offered 
to  give  her  letters  of  introduction  to  friends  in  Paris.  She 
said,  *Yes,  that  would  be  nice.'  Then  she  started  after  a 
while  to  go  home,  and  I  saw  her  down  to  the  front  door. 
I  stayed  on  the  porch,  and  as  she  was  going  I  said,  'When 
(you  get  to  Paris,  write  and  tell  us  about  the  fashions,'  just 
for  something  light  to  say.  She  turned  around  and  gave  me 
the  most  pitiful  look  I  have  ever  seen  on  anyone's  face — 
a  haunted  look  of  fear,  as  though  she  had  something  on  her 
mind;  she  turned  her  face  and  looked  at  me;  then  she  seemed 
to  lose  herself  and  went  on  down  the  stairs. 

'*/  came  in  and  said  to  my  daughter,  'J  never  shaU  forget 
Bertha's  look  as  she  was  going  away.  I  know  that  her  mind 
was  not  right,    I  am  perfectly  convinced  of  it  J  '*  .  .  . 

'  *  I  offered  to  give  her  a  little  bicarbonate  of  soda.  I  thought 
if  it  was  her  stomach  it  might  help  a  little.  She  seemed  so 
terrified.  When  I  offered  it  to  her  this  dreadful  look  of  care 
was  on  her  face,  and  she  was  holding  herself  in  that  position, 
grasping  herself  in  that  manner,  and  said  'No,  no,  no.'  I  saw 
that  she  was  terrified  at  something  and  I  turned  the  subject 
of  conversation." 

She  testifies  further  that,  excepting  for  this  episode  during 
the  two  hours  that  Miss  Dolbeer  was  there,  the  conversation 
was  upon  ordinary  subjects  such  as  would  interest  young 
ladies,  '* matters  of  society,  what  was  going  on  in  society." 
The  opinion  of  this  witness  is  entirely  inadequate,  when  the 
reasons  for  it  are  considered,  to  form  any  foundation  for  a 
judgment  of  insanity  against  this  testatrix.  She  had  neither 
done  nor  said  any  irrational  thing.  She  had  shown  a  lack  of 
interest  toward  the  offer  of  letters  of  introduction  to  people 
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in  out  of  the  way  places,  which  was  not  unnatural,  considering 
that  she  had  no  expectation  of  visiting  those  places,  and  was 
going  abroad  for  rest.  She  had  a  pain  in  the  stomach  of  such 
nature  that  the  witness  thought  it  could  be  relieved  by  bi- 
carbonate of  soda,  and  the  expression  upon  the  face  which 
would  naturally  accompany  this  pain  the  witness  describes  as 
a  look  of  fear.  This  testimony  itself  is  of  a  condition  existing 
after  the  making  of  the  will,  but  if  it  were  on  the  very  day 
of  the  making  of  the  will  and  at  the  moment  of  and  as  a  part 
of  the  testamentary  act  itself,  it  does  not  amount  even  to  a 
scintilla  of  evidence  in  support  of  the  appellant's  contention. 
It  is  significant  that  in  all  Miss  Dolbeer 's  life  she  had  done 
nothing,  said  nothing  to  prompt  Mrs.  Moody  to  give  a  thought 
to  her  mental  condition  (so  the  lady  testifies)  until  that 
Sunday,  which  was  the  day  after  the  making  of  the  will 
which  omitted  recognition  of  the  witness.  And  in  this  con- 
nection we  have  Mrs.  Moody's  own  words:  **She  certainly 
did  not  make  a  just  will.  I  don 't  think  that  the  tie  of  friend- 
ship was  great  enough — of  course  I  don't  know — that  is  just 
my  supposition;  that  the  tie  of  friendship  was  certainly  not 
great  enough  as  to  leave  the  bulk  to  one  person." 

In  the  quotation  from  Mrs.  Moody's  testimony  above  given 
have  been  inserted  certain  words  in  italics  which  by  order  of 
the  court  were  stricken  out.  We  have  considered  the  evidence 
as  though  these  words  had  been  admitted.  They  were  prop- 
erly excluded,  however,  as  a  volunteer  declaration  of  the 
witness  of  her  statement  to  her  daughter. 

The  only  other  witnesses  to  Miss  Dolbeer 's  mental  condition 
had  but  a  casual  acquaintance  with  her,  which  acquaintance 
arose  some  two  months  after  the  making  of  the  will,  and  while 
she  was  returning  upon  the  steamer  to  New  York — the  steward 
and  stewardess  of  the  ship.  The  steward  ** noticed"  that  Miss 
Dolbeer  was  lookipg  a  little  sad.  There  was  nothing  else 
peculiar  about  her,  except  that  she  was  sometimes  sitting  as 
if  she  was  in  deep  thought,  as  if  she  was  thinking  about  some- 
thing. '*I  do  not  think  it  was  anything  different  than  what 
anybody  else  would  look  that  was  sad  or  deep  in  thought  upon 
a  thing."  **I  did  not  notice  any  physical  ailment  of  Miss 
Dolbeer  while  she  was  under  my  observation,  while  she  was 
on  board  the  ship.  I  did  not  notice  anything  peculiar  about 
the  eyes  of  Miss  Dolbeer,  only  what  I  have  told  you,  the 
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expression.  She  was  thinking  about  things,  looked  as  if  she 
was  staring  out  before  her."  ** There  was  nothing  unusual 
about  her  conduct.  They  [Miss  Dolbeer  and  Miss  Warren] 
acted  the  same  as  any  other  passengers  on  board  the  ship.'' 
**I  could  not  see  her  in  any  way  diflferent  from  other  people." 
**My  idea  was  that  she  had  lost  somebody  of  her  relatives  or 
something;  that  some  one  had  died,  or  something  like  that." 
**I  think  I  only  spoke  to  her  and  the  passengers,  just  when 
the  passengers  came  upstairs  and  came  out  on  the  deck,  we 
say,  *It  is  fine  weather,'  or  something.  And  in  this  conversa- 
tion with  Miss  Dolbeer  on  deck  respecting  the  weather  and 
other  current  events,  I  think  she  acted  the  same  as  any  other 
passenger."  The  stewardess  testified:  '* There  was  a  strange 
looking  in  Miss  Dolbeer 's  eyes.  In  German,  I  would  describe 
it  as  *ein  starr  blick.'  Probably  in  English  you  would  say 
staring."  **She  looked  to  me  nervous,  very  nervous."  **I 
have  seen  many  other  passengers  when  they  are  about  to  take 
a  trip  across  the  great  Atlantic,  look  nervous,  especially 
ladies,  especially  on  the  first  day.  Her  general  appearance 
was  about  the  same  as  a  great  many  other  lady  passengers 
whom  I  have  seen  on  the  first  day.  There  was  nothing  unusual 
about  her  appearance  to  attract  my  attention  in  any  way." 

**Q.  How  differently  did  she  appear  than  any  lady  or  many 
other  ladies,  to  you,  who  had  been  passengers  on  that  ship?" 

**A.  She  did  not;  but  you  know  sometimes  a  person  looks 
strange  to  you  and  you  cannot  tell  what  it  is.  I  had  never 
seen  her  before,  and  I  don't  know  what  her  appearance  was 
before  then." 

This,  then,  constitutes  all  of  the  direct  testimony  of  mental 
unsoundness.  If  it  stood  alone  it  would  in  no  wise  suffice  to 
countervail  against  the  presumption  of  sanity,  but  taken,  as 
it  is  to  be  taken,  with  all  the  evidence  of  the  girl's  life  and  con- 
duct and  acts,  from  her  own  writings,  from  her  own  words, 
from  the  lips  of  dozens  of  intimate  friends,  disinterested  wit- 
nesses and  medical  experts,  it  was  absolutely  insufficient  to 
raise  a  conflict,  it  was  absolutely  insufficient  to  have  justified 
the  submission  of  the  question  of  her  mental  competency  to  a 
jury. 

In  addition  to  this  direct  testimony,  contestant  offered  three 
physicians,  no  one  of  whom  had  known  Miss  Dolbeer  in  her 
lifetime,  and  to  whom  were  given  long  hypothetical  questions 
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purporting  to  array  the  facts  in  the  ease, — the  insanity  of 
Miss  Dolbeer 's  mother  during  her  pregnancy  and  afterwards 
until  her  suicide  two  years  later,  the  insanity  upon  her 
father's  side,  the  facts  of  Miss  Dolbeer 's  life,  her  mental  and 
emotional  characteristics,  and  her  death  by  suicide.  These 
three  medical  experts  in  answer  to  these  long  hypothetical 
questions  replied  that,  upon  the  assumption  of  the  truth  of 
the  facts  stated,  they  were  of  the  opinion  that  '*at  the  time 
of  her  death*'  Miss  Dolbeer  was  of  unsound  mind  and  suflfering 
from  a  form  of  insanity  known  to  medical  science  as  '*  simple 
melancholia."  The  witnesses  were  skilled  alienists,  it  may  be 
conceded,  but  the  evidence  thus  adduced  of  one  who  has  never 
seen  the  person  and  who  bases  his  opinion  upon  the  facts 
given  in  a  hypothetical  question  is  evidence  the  weakest 
and  most  unsatisfactory.  Such  questions  themselves  are 
always  framed  with  great  particularity  to  meet  the  views 
of  the  side  which  presents  the  expert.  They  always  eliminate 
from  consideration  the  countervailing  evidence  which  may  be 
of  a  thousand-fold  more  strength  than  the  evidence  upon 
which  the  question  is  based.  They  are  astutely  drawn,  and 
drawn  for  a  purpose,  and  that  purpose  never  is  the  presenta- 
tion of  all  the  evidence.  It  is  never  to  present  the  fair  and 
accurate  view,  but  the  purpose  always  is  to  frame  a  question 
such  that  the  answer  will  announce  a  predetermined  result. 
This  kind  of  expert  testimony,  given  under  such  circumstances, 
even  the  testimony  of  able  and  disinterested  witnesses,  as  no 
doubt  these  were,  is  in  the  eye  of  the  law  of  steadily  decreasing 
value.  The  remedy  can  only  come  when  the  state  shall  pro- 
vide that  the  courts  and  not  the  litigants  shall  call  a  dis- 
interested body  or  board  of  experts  who  shall  review  the 
whole  situation  and  then  give  their*  opinion  with  their  reasons 
therefor  to  the  court  and  jury  regardless  of  the  consequences 
to  either  litigant.  So  and  so  only  can  it  be  hoped  to  remove 
the  estimate  of  infirmity  which  attaches  at  the  present  time 
to  this  kind  of  evidence.  In  the  case  at  bar  the  hypothetical 
question  presented  to  these  experts  eliminated  all  the  facts 
overwhelmingly  proved  in  favor  of  Miss  Dolbeer 's  sanity, 
bore  with  emphasis  upon  and  threw  into  prominence  trifling 
circumstances,  aud  contained  many  statements  not  justly  borne 
out  by  the  evidence  itself.  It  thus  presented  a  portrait  of 
Miss  Dolbeer 's  life  and  mind  absolutely  lacking  in  vraisem- 
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blance.  All  perspective  was  eliminated,  all  proportion  de- 
stroyed, and  the  picture  was  as  untrue  to  the  original  as  is  a 
fantastic  and  distorted  shadow  cast  by  a  flickering  and  un- 
certain light  a  false  portrayal  of  the  reflected  object. 

But,  aside  from  all  this,  two  other  facts  render  this  testi- 
mony of  no  probative  value:  The  first,  that  the  witnesses 
testified  as  to  the  condition  of  mind  of  Miss  Dolbeer  **at  the 
time  of  her  death,"  and,  as  has  previously  been  stated,  it  may 
be  conceded  that  her  death  was  self-inflicted  and  caused  by 
simple  melancholia,  but  this  would  show  no  more  than  that 
she  was  insane  upon  that  date,  and  could  not  have  the  effect 
of  proving  her  insane  several  months  before,  when  she  made 
her  will.  Saving  in  the  case  of  one  bom  a  maniac  or  insane, 
there  must  always  be  a  time  when  a  person  is  rational  and 
of  sound  mind  before  the  dread  disease  exhibits  itself,  and  if 
Miss  Dolbeer  was  iiisane  upon  the  day  of  her  death,  the 
evidence  fails  to  disclose  that  her  mental  incompetency  to  make 
a  will  arose  before  that  day.  Second,  the  testimony  of  the 
physicians  is  that  the  form  of  insanity  from  which  Miss  Dol- 
beer suffered  was  ** simple  melancholia,"  and  the  character- 
istics of  this  kind  of  insanity  are  explained  at  length.  Some 
of  its  pronounced  characteristics  are  an  indifference  to  life 
and  to  worldly  interests  and  affairs.  As  it  develops,  delusions 
will  develop,  but  of  a  very  mild  nature;  the  victim  is  de- 
pressed, the  usual  outcome  is  a  suicidal  tendency,  but  the 
intelligence  is  either  unimpaired  or  slightly  impaired,  and  one 
afflicted  with  simple  melancholia  would  converse  apparently 
rationally,  would  write  apparently  intelligently,  and  would 
converse  with  friends  or  acquaintances  so  that  the  affliction 
would  not  be  noticeable.  The  main  condition  is  a  change  in 
the  emotions  and  disposition.  **The  desire  for  life  which  is 
natural  to  most  individuals  becomes  a  desire  for  death.  The 
people  that  they  have  loved  formerly  they  grow  indifferent  to. 
They  often  cling  to  one  individual."  Assuming  that  all  these 
attributes  and  characteristics  of  simple  melancholia  were  pres- 
ent in  ]\Iiss  Dolbeer  at  the  time  that  she  made  her  will  (though 
they  were  not),  still  there  is  nothing  in  this  to  establish  the 
legal  incapacity  to  dispose  of  her  property.  This  insanity 
and  these  delusions  must  be  shown  to  have  directly  affected 
the  testamentary  act.  But  the  truth  is  Miss  Dolbeer  had 
not  shown  any  change  in  disposition  other  than  a  change  which 


Digitized  by 


Google 


May,  1906.]  Estate  op  Dolbeeb.  245 

might  be  natural  because  of  her  debUitated  state  of  physical 
health.  She  had  shown  no  desire  for  death,  but  on  the  con- 
trary a  very  earnest  desire  for  life  and  health,  since  she  had 
taken  a  **rest  cure*'  and  was  going  abroad  for  the  very 
purpose  of  building  herself  np.  She  had  not  grown  indifferent 
to  anybody  whom  she  had  formerly  loved,  and  while  in  truth 
she  did  cling  to  one  individual,  Miss  Warren,  that  was  an 
individual  to  whom  she  had  clung  with  a  mixed  feeling  of 
sisterly  and  daughterly  love  since  she  was  eleven  years  of  age. 

For  all  these  reasons,  therefore,  the  testimony  of  contestant's 
medical  experts  cannot  be  said  to  raise  even  a  conflict  of  the 
evidence  upon  the  question  of  the  sound  and  disposing  mind 
of  Bertha  Dolbeer  at  the  time  she  executed  her  will. 

The  code  declares  that  evidence  is  deemed  satisfactory  which 
ordinarily  produces  moral  certainty  or  conviction  in  an  un- 
prejudiced mind.  ''Such  evidence  alone,''  it  adds,  **wiU 
justify  a  verdict."  (Code  Civ.  Proc.,  sec.  1835.)  One  would 
indeed  be  presumptuous  to  say  that  the  evidence  contestant 
offered  was  ** satisfactory." 

As  a  result  of  this  survey,  the  evidence  admitted  being 
such  as  to  establish  the  fact  that  contestant  wholly  failed  to 
make  out  a  case,  the  rulings  of  the  court  are  to  be  considered, 
in  the  light  of  this  conclusion,  and  such  rulings  only  need 
be  considered,  therefore,  as  contestant  insists  either  prevented 
him  from  making  out  a  better  case,  or  unjustly,  by  the 
admission  of  improper  evidence,  assisted  the  proponents. 

It  is  contended  that  the  court  erred  in  refusing  to  admit 
the  declarations  of  Etta  Marion  Warren,  which  declarations, 
it  is  asserted,  would  have  been  favorable  to  contestant.  Upon 
the  admissibility  of  such  evidence  there  is  a  contrariety  of 
opinion  in  the  decisions  of  our  sister  states.  In  Estate  of 
Arnold,  147  Cal.  588,  [82  Pac.  252],  the  question  was  before 
this  court,  but  was  not  decided,  but  the  great  weight  of  both 
reason  and  authority  is  against  the  admission  of  the  declara- 
tion of  one  legatee  or  devisee  when  mental  incapacity  is  in 
iflsue.  One  of  the  vital  reasons  for  this  is  that  the  interests 
of  l^atees  and  devisees  luider  a  will  are  several  and  not 
joint;  each  claims  independently  of  the  other,  and  it  would 
be  unjust  under  these  circumstances  to  allow  the  interest  of 
one  to  be  affected  by  the  acts  and  declarations  of  another 
with  whom  he  is  not  in  privity.    And  for  very  obvious  reasons 
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the  declaration  cannot  be  admitted  against  the  individual 
legatee  or  devisee  who  makes  them,  where  the  mental  incapac- 
ity of  the  testator  is  the  question  in  issue.  If  the  testator 
did  not  have  mental  capacity  to  devise  or  bequeath  as  to  one, 
he  had  no  more  capacity  to  do  so  as  to  another,  and  it 
has  been  held  in  this  state,  as  of  course  it  must  be  held,  that 
the  statute  not  only  makes  no  provision  by  which  a  portion 
of  a  will  can  be  admitted  to  probate,  and  probate  denied  to 
the  remainder  {Estate  of  Pforr,  144  Cal.  121,  [77  Pac.  825] ), 
but,  further,  that  a  will  cannot  be  annulled  in  part;  it  must 
be  annulled  in  its  entirety  or  not  at  all.  {Estate  of  Fronde, 
73  Cal.  555,  [15  Pac.  135].)  The  industry  of  counsel  dis- 
closes that  in  seventeen  of  our  states  such  declarations  are 
held  inadmissible,  and  in  only  three  states  (Georgia,  Kentucky, 
and  South  Carolina)  are  they  held  admissible,  while  in  two 
states  (South  Carolina  and  Tennessee)  there  are  conflicting 
decisions.  The  most  recent  case  is  Feathergill  v.  Feathergill 
(Iowa),  105  N.  W.  377,  and  upon  the  same  subject  may  be 
cited  Roberts  v.  Trawick,  13  Ala.  68;  Appeal  of  Dale,  57 
Conn.  127,  [17  Atl  757] ;  Campbell  v.  Campbell,  138  111.  612, 
[28  N.  E.  1080] ;  Phelps  v.  Hartwell,  1  Mass.  71;  McConnell 
V.  Wildes,  153  Mass.  487,  [26  N.  E.  1114] ;  Hayes  v.  Burlcam, 
67  Ind.  359 ;  In  re  Ames'  Will,  51  Iowa,  596,  [2  N.  W.  408] ; 
O'Connor  v.  Madison,  98  Mich.  183,  [57  N.  W.  105] ;  Prewett 
V.  Coopwood,  30  Miss.  369 ;  Schierbaum  v.  Schemme,  157  Mo. 
1,  [80  Am.  St.  Rep.  604,  57  S.  W.  526] ;  Carpenter  v.  Hatch, 
64  N.  II.  573,  [15  Atl.  219];  In  re  Vandawalker's  WiU, 
63  App.  Div.  550,  [71  N.  Y.  Supp.  705]  ;  Matter  of  Baird 
47  Hun,  77;  Stull  v.  Stull  (Neb.),  96  N.  W.  196;  Thennpson 
V.  Thompson,  13  Ohio  St.  356;  Nussear  v.  Arri'Old,  13  Serg. 
&  R.  323;  Mullins  v.  Lyles,  1  Swan  (Tenn.)  337;  Whitelww 
V.  Whitelaw,  96  Va.  712,  [32  S.  E.  458] ;  Forney  v.  Ferrell, 
4  W.  Va.  729.    The  ruling  was  therefore  proper. 

The  court  was  correct  in  excluding  the  verdict  of  the 
coroner's  inquisition  upon  the  body  of  Mrs.  Dolbeer  in  Califor- 
nia, and  also  that  upon  the  body  of  Miss  Dolbeer  in  New  York, 
but  even  had  the  rulings  been  error,  the  result,  for  reasons 
already  stated,  could  not  have  been  affected.  It  has  been 
expressly  decided  in  this  state  that  a  verdict  of  a  coroner's 
jury  is  not  admissible  in  such  a  case  as  this,  {HoUister  v. 
Cordero,  76  Cal.  649,  [18  Pac.  855] ;  Rowe  v.  Such,  134  CaL 
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576,  [66  Pac.  862,  67  Pac.  760];  Oppenheimer  v.  Clunie, 
142  Cal.  313,  [75  Pac.  899].)  And,  indeed,  the  great  weight 
of  authority  elsewhere  supports  this  view.  {Oermania  Ins. 
Co.  V.  Ross-Lewin,  24  Colo.  43,  [65  Am.  St.  Jlep.  215,  51  Pac. 
488] ;  Central  E,  R.  Co.  v.  Moore,  61  Ga.  151;  State  v.  Com- 
missioners, 54  Md.  426 ;  Goldschmidt  v.  Mutual  Life  Ins.  Co., 
102  N.  Y.  486,  [7  N.  E.  408] ;  Aetna  Life  Ins.  Co.  v.  Milward, 
26  Ky.  Law  Rep.  589,  [82  S.  W.  364] ;  Wasey  v.  Travelers' 
Ins.  Co.,  126  Mich.  119,  [85  N.  W.  459]  ;  Kane  v.  Maccabees 
113  Mo.  App.  104,  [87  S.  W.  547];  Life  Ins.  Co.  v. 
Schmidt,  40  Ohio  St.  112;  Cox  v.  Royal  Tribe,  42  Or.  365, 
[95  Am.  St.  Rep.  752,  71  Pac.  73] ;  Chambers  v.  Modem 
Woodmen  (S.  D.),  99  N.  W.  1107;  Whitehurst  v.  Common- 
wealth, 79  Va.  556.) 

The  court  sustained  an  objection  to  questions  asked  by  con- 
testant of  Mrs.  Moody.  These  questions  were:  ** Taking  all 
the  facts  you  have  learned  in  respect  to  Miss  Dolbeer,  together 
with  the  events  of  the  Sunday  just  before  she  went  East, 
and  from  your  knowledge  of  what  you  observed  of  her  on 
that  day,  your  opinion  is  that  on  that  day  she  was  not  of 
sound  mind?"  The  second  question  framed  along  similar 
lines  was:  **Now,  Mrs.  Moody,  from  what  you  observed  on 
the  Sunday  before  her  departure,  and  what  you  had  learned, 
and  what  you  knew  of  Miss  Dolbeer,  and  what  you  had 
observed,  her  actions  and  conduct,  and  language,  all  taken 
together,  massing  all  that  knowledge  in  your  mind,  was  she 
of  sound  mind  the  day  she  visited  you?"  Both  questions 
are  subject  to  the  same  objection  that  they  permit  the  witness 
to  testify  upon  hearsay  information, — **from  what  she  had 
learned."  There  can  be  no  difference  in  principle  between 
this  question  and  one  which  calls  for  the  opinion  of  the  witness 
based  upon  what  he  may  have  heard.  And  it  has  been  repeat- 
edly held  that  to  allow  a  witness  to  testify  upon  knowledge 
or  information  thus  received  is  error.  {People  v.  Wreden, 
59  Cal.  392;  Xenia  Bank  v.  Stewart,  114  U.  S.  224,  [5  Sup. 
Ct.  845] ;  Flanagan  v.  State,  106  Ga.  109,  [32  S.  E.  80] ; 
Kehng  v.  Peters,  41  Mich.  475,  [2  N.  W.  801].) 

Evidence  was  offered  and  admitted  over  objection  showing 
that  John  Dolbeer,  father  of  Bertha,  not  only  never  showed 
any  trace  of  insanity  in  his  lifetime,  but  was  a  man  of  some- 
what exceptional  mental  vigor  and  business  capacity,  who  by 
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his  own  efforts  amassed  a  large  fortune.  This  evidence  was 
properly  admitted.  The  contention  of  contestant  was  that 
Bertha  Dolbeer  was  the  victim  of  hereditary  insanity,  and  that 
the  taint  was  in  the  blood  of  Bertha,  from  her  mother's  and 
her  father's  people.  Even  though  no  eflfort  was  made  upon 
the  part  of  contestant  to  show  that  her  father  had  been  insane, 
it  was  perfectly  proper  to  put  before  the  jury  the  fact  that 
her  immediate  paternal  progenitor  was  not  only  not  insane, 
but  was  of  exceptional  mental  power  and  had  borne  a  prom- 
inent part  in  the  active  affairs  of  business  life.  As  said  in 
Estate  of  Redfield,  116  Cal.  637,  [48  Pac.  794],  it  will  not  be 
presumed  that  a  child  inherits  the  insane  and  not  the  sane 
tendencies  of  her  family. 

Dr.  Hertzstein,  a  skilled  medical  man,  had  met  Miss  Dol- 
beer in  Paris  upon  her  last  visit  there.  He  had  met  her 
socially  at  a  dinner  party.  He  qualified  as  an  expert,  his 
experience  covering  all  classes  of  diseases,  mental  and  physical, 
requiring  medicinal  or  surgical  aid.  He  was  asked  the  opinion 
whether,  upon  the  occasion  when  he  met  Miss  Dolbeer,  she 
was  of  sound  mind,  and  answered,  over  objection,  that  she 
was.  A  general  practitioner  who  has  had  experience  in  the 
various  kinds  of  mental  afflictions  is  as  competent  to  testify 
to  the  sanity  or  insanity  of  a  person  as  the  skilled  expert  who 
devotes  his  entire  time  to  the  study  of  such  diseases.  (Wig- 
more  on  Evidence,  sees.  569,  687;  Estate  of  Toomes,  54  Cal. 
515,  [35  Am.  Rep.  83] ;  Davis  v.  State,  35  Ind.  497,  [9  Am. 
Rep.  760] ;  Phelps  v.  Commonwealth,  17  Ky.  Law  Rep.  706, 
[32  S.  W.  470]  ;  Abbott  v.  Commonwealth,  107  Ky.  624,  [55  S. 
W.  196].  Without  multiplying  authorities  upon  this  proposi- 
tion, it  is  sufficient  to  refer  to  the  Encyclopedia  of  Law  (2d 
ed.,  vol.  12,  p.  452),  which  shows  this  to  be  the  rule  not  only  in 
the  courts  of  the  United  States,  but  in  twenty  and  more  state 
courts  whose  cases  are  there  cited. 

Hypothetical  questions  involving  facts  not  testified  to  by 
the  witnesses  themselves  were  put  by  contestant  to  certain  non- 
expert witnesses,  familiar  friends  of  the  deceased,  and  by. 
the  court  were  ruled  out.  These  rulings  were  proper.  No 
case  has  been  cited  which  allows  such  a  line  of  inquiry,  even 
upon  cross-examination,  and  as  to  the  impropriety  of  such 
questions  reference  may  be  made  to  Rambler  v.  Tryon,  5 
Serg.  &  R.  90,  [10  Am.  Dec.  444] ;  Hogmire's  Appeal,  108 
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Mich.  410,  [66  N.  W.  327] ;  Dunham's  Appeal,  27  Conn.  192; 
Pittard  v.  Foster,  12  111.  App.  132;  Ragland  v.  State,  125 
Ala.  12,  [27  South.  983];  Appleby  v.  Brock,  76  Mo.  314; 
Bell  V.  McMaster,  29  Hun,  272 ;  St.  Louis  Mut.  Life  Ins,  Co. 
V.  Graves,  6  Bush,  268. 

It  is  not  perceived  that  the  contestant  suffered  in  any  of 
his  rights  by  the  alleged  improper  limitation  upon  the  cross- 
examination  of  certain  of  proponent's  witnesses.  To  the 
contrary,  it  affirmatively  appears  that  every  reasonable  lati- 
tude, and  in  some  instances  even  a  most  liberal  latitude, 
was  allowed  in  this  regard. 

The  exclusion  of  the  deposition  of  Theodore  Rumney  under 
proponents'  objection  was  not  error,  and  from  no  point  of 
view,  if  error,  could  the  ruling  have  been  injurious  to  con- 
testant. Mr.  Rumney  was  a  New  York  banker.  In  his 
deposition  he  testified  that  Miss  Dolbeer  and  Miss  Warren 
called  at  his  office  on  July  9,  1904,  the  day  of  Miss  Dolbeer 's 
death;  that  she  drew  some  money  on  a  letter  of  credit  which 
she  had  with  her  and  handed  the  money  to  Miss  Warren. 
Mr.  Rumney  testified  repeatedly  that  on  that  occasion  Miss 
Dolbeer 's  appearance  was  rational  and  that  she  acted  in  a 
rational  manner,  and  that  **it  never  entered  his  head  to 
think  she  was  other  than  rational."  On  cross-examination, 
when  asked  whether  at  any  subsequent  time  he  had  any  sus- 
picion of  the  fact  that  Miss  Dolbeer  was  irrational,  he  an- 
swered: **Not  that  she  was  irrational,  that  did  not.  .  .  .  She 
was  rational,  but  after  I  had  read  the  evening  paper  [con- 
taining an  account  of  her  death],  it  seemed  to  me  in  thinking 
it  over  that  she  was  in  a  tense  mood,  never  irrational." 

The  court  did  not  err  in  receiving  in  evidence  the  deposi- 
tion of  Fred  A.  Greenwood.  The  appellant's  objection  to 
this  was  that  the  deposition  was  taken  on  November  11,  1904, 
during  the  trial  which  commenced  on  November  2,  1904.  It 
was  read  in  evidence  on  December  7th  and  8th,  on  proof  that 
the  witness  had  left  the  state  two  days  before, — namely  on 
December  5,  1904, — and  was  then  absent.  The  proposition 
urged  by  counsel  is  that  the  proponents  should  have  called 
the  witness  because  he  was  in  the  state  during  the  progress 
of  the  trial.  The  sections  of  the  code  covering  the  subject  are 
as  follows: — 

**The  testimony  of  a  witness  in  this  state  may  be  taken  by 
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a  deposition.  ...  (3)  When  the  witness  is  about  to  leave  the 
county  where  the  case  is  to  be  tried  and  will  probably  con- 
tinue absent  when  the  testimony  is  required."  (Code  Civ. 
Proc,  sec.  2021.) 

*'  ...  If  the  deposition  be  taken  under  subdivisions  2,  3, 
and  4,  of  sections  2021,  proof  must  be  made  at  the  trial  that 
the  witness  continues  absent  or  infirm,  or  is  dead."  (Code 
Civ.  Proc,  sec.  2032.) 

This  section  contemplates  that  a  deposition  may  be  taken 
when  it  is  believed  that  the  witness  wiU  be  absent  not  during 
any  part  of  the  trial,  but  when  his  testimony  is  ** required," 
and  the  only  additional  requirement  of  the  code  is  that  the 
witness  shall  be  absent  when  the  deposition  is  used.  It  was 
not  even  shown  that  proponents  had  knowledge  that  deponent 
Greenwood  was  in  the  county  during  the  progress  of  the  trial, 
and,  as  said  in  Abless  v.  Miller,  12  Tex.  Ill,  [62  Am.  Dec. 
520],  if  the  deposition  is  legally  taken  it  is  admissible,  and 
**it  would  be  unreasonable  to  require  a  party  to  keep  an  eye 
on  the  witness  after  his  testimony  had  been  taken  and  to  make 
it  his  duty  to  put  the  witness  under  subpoena  should  he  move 
into  the  county." 

Nor  was  it  error  for  the  court  to  admit  in  evidence  the 
deposition  of  Miss  Ethel  Postley.  This  deposition  was  taken  in 
New  York  on  the  twenty-eighth  day  of  October  under  the 
provisions  of  section  2024  of  the  Code  of  Civil  Procedure. 
To  permit  its  introduction  in  evidence  no  preliminary  proof 
was  required  to  be  made  under  the  provisions  of  section  2032  of 
the  Code  of  Civil  Procedure,  since  that  section  applies  only  to 
depositions  taken  in  the  state.  To  take  a  deposition  under 
section  2024  it  is  not  necessary  that  the  witness  be  a  non- 
resident. The  question  of  the  witness's  residence  is  not  in- 
volved. All  that  is  required  is  that  the  witness  be  out  of 
the  state.  It  was  therefore  not  incumbent  upon  the  proponents 
to  show  her  continued  absence  at  the  time  her  deposition  was 
offered.  The  presumption  existed  that  the  witness  having  been 
shown  to  have  been  absent,  that  her  absence  continued,  and  it 
was  upon  the  party  objecting  to  prove  the  contrary.  (Ban^ 
dolph  V.  Woodstock,  35  Vt.  291;  Hennessy  v.  Niagara  Fire 
Ins.  Co.,  8  Wash.  91,  [40  Am.  St.  Rep.  892,  35  Pac.  585] ; 
Oaxd  V.  Wenger,  19  Mo.  541 ;  Brower  v.  Beckwith,  35  Miss. 
467.)    This  proof  was  not  made  by  the  contestant.    The  only 
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testimony  nx)on  the  subject  was  that  by  Mr.  McEneraey,  who 
stated  merely  that  he  had  been  informed  that  the  witness 
was  in  San  Francisco,  but  had  been  unable  to  subpoena  her. 
Mr.  McEnemey's  information  upon  this  matter  is  not  the 
measure  of  the  prooof  contemplated  by  the  law. 

The  deposition  of  Miss  Warren  had  been  taken  by  the 
contestants,  and  she  had  been  examined  at  great  length  and 
with  much  particularity.  She  was  under  subpoena  by  con- 
testant throughout  the  trial  of  the  cause.  Contestjuit  did  not 
call  her  to  the  witness-stand,  nor  did  proponents.  At  the 
conclusion  of  the  taking  of  proponents'  evidence  contestant 
sought  to  have  the  court  open  the  case  for  the  taking  of  Miss 
Warren's  testimony,  upon  the  ground  of  surprise,  their  ex- 
pectation being  that  proponents  would  call  her  as  a  witness, 
and  failing  in  this  they  sought  to  have  her  deposition  admitted 
as  rebuttal  evidence.  His  motions  addressed  to  these  ends 
were  denied  by  the  court,  and  there  was  no  error  in  these 
rulings.  The  sole  issue  in  the  case  was  the  mental  incompe- 
tency of  the  deceased.  Upon  this  contestant  had  the  burden 
and  was  required  first  to  introduce  his  evidence.  What  Miss 
Warren  would  testify  to  was  known  to  him  from  the  deposition 
which  he  had  taken,  and  she  was  present  in  the  courtroom  in 
obedience  to  his  subpoena.  If  he  failed  to  present  the  testi- 
mony of  a  witness,  which  testimony  would  have  been  valuable 
to  this  cause,  under  these  circumstances,  the  responsibility  for 
this  failure  must  rest  with  him,  for  it  cannot  be  said  that  there 
was  any  abuse  of  the  discretion  of  the  court  in  refusing  to 
allow  the  case  to  be  reopened  for  this  purpose.  As  to  the 
proffer  of  the  deposition  by  way  of  rebuttal  testimony,  it  was 
properly  excluded  as  being  in  no  sense  rebuttal. 

Exception  is  taken  to  the  rulings  of  the  court  in  giving  and 
refusing  to  give  instructions.  It  may  be  said  that  generally 
the  complaint  is  not  that  the  instructions  actually  given  were 
erroneous,  but  that  the  instructions  proposed  by  the  contestant, 
being  unimpeachable  in  point  of  law,  should  have  been  given. 
In  some  instances  there  is  merit  in  this  contention  of  appel- 
lant. This  is  true  of  the  proposed  instruction  as  follows: 
''The  jury  are  instructed  that  the  fact  that  the  testatrix 
committed  suicide,  if  the  jury  shall  find  that  she  did  commit 
suicide,  is  not  of  itself  sufficient  evidence  of  unsoundness  of 
mind;  but  this  is  proper  to  be  considered  upon  the  question 
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of  the  mental  condition  of  the  testatrix,  and  if  the  jury  find 
that  Bertha  M.  Dolbeer  did  commit  suicide,  they  may  take 
that  fact  into  consideration  in  determining  whether  or  not 
she  was  of  sound  mind  at  the  time  of  the  making  of  the  will 
in  question."  Nevertheless,  it  cannot  be  said  that  the  refusal 
of  the  court  to  give  this  instruction  and  others  which  may 
be  considered  to  stand  in  like  position  aflfords  substantial 
ground  for  reversal  of  the  case.  In  the  first  place,  it  certainly 
may  be  presumed  that  when  the  court  admitted  evidence  tend- 
ing to  show  that  Miss  Dolbeer  committed  suicide  the  jury 
understood  that  it  was  to  be  considered  by  them  as  evidence 
bearing  upon  the  question  of  her  mental  capacity  at  the  time 
of  the  making  of  the  will.  Moreover,  the  jury  was  instructed 
that  they  were  to  consider  all  the  evidence  in  the  case  in  de- 
termining this  question,  and,  finally,  since,  as  has  been  said, 
the  evidence  in  the  case  would  not  have  warranted  any  other 
conclusion  than  that  which  the  jury  reached,  the  refusal  to 
give  these  instructions  becomes  unimportant,  and  the  objec- 
tions entirely  lack  the  significance  which  would  attach  if  the 
case  had  been  in  any  sense  a  close  or  doubtful  one. 

The  court,  at  the  request  of  the  proponents,  instructed  the 
jury  as  follows:  **A  hypothetical  question  is  a  question  which 
assumes  a  certain  condition  of  things  to  be  true,  a  certain 
number  of  facts  proved  or  to  be  proved,  and  calls  upon  the 
witness  to  assume  all  the  material  facts  stated  to  be  true  and 
express  his  opinion  as  to  a  certain  condition.  The  witness  to 
whom  the  hypothetical  question  is  addressed  assumes  them  to 
be  true,  and  bases  his  answer  upon  the  assumed  case.  The 
opinion  of  the  witness  must,  therefore,  be  brought  to  the  test 
of  the  facts  in  order  that  you  may  judge  what  weight  the 
opinion  is  entitled  to."  Appellant  concedes  that  this  in- 
struction **may  be  true  as  an  abstract  proposition  of  law," 
but  insists  that  its  tendency  was  to  discredit  the  testimony 
of  the  expert  physicians  whom  he  had  called.  This  objection 
is  untenable,  and  the  reasons  which  have  been  given 
answer  contestant's  exception  to  the  court's  refusal  to  give 
certain  instructions  proposed  by  him  upon  the  subject  of 
expert  testimony. 

Contestant's  instructions  which  embodied  his  ''theory  of 
the  case"  were  properly  refused.  The  same  objection  obtains 
to  these  instructions  that  obtains  to  the  hypothetical  ques' 
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tions  wWch  were  propounded, — that  the  evidence  did  not  in 
vital  respects  tend  to  substantiate  the  theory.  Again,  these 
instructions  were  elaborately  drawn  and  were  in  their  nature 
a  special  argument  addressed  to  the  jury  under  the  guise  of 
instructions  of  law,  and  for  this  reason  also  were  properly 
refused. 

No  other  matters  seem  to  call  for  particular  consideration, 
though  it  may  be  added  that,  upon  a  review  of  all  the  instruc- 
tions, the  conclusion  is  irresistible  that  the  jury  was  fairly 
and  impartially  advised. 

Application  for  a  writ  of  supersedeas  pending  the  decision 
of  this  cause  has  been  asked  for.  This  decision  renders  more 
formal  consideration  of  that  application  unnecessary.  It  is 
denied.  * 

Appellant  having  died  since  the  submission  of  this  cause,  it 
is  ordered  that  the  judgment  and  order  appealed  from  be 
affirmed  n^n<^  pro  tunc  as  of  date  of  submission. 

Lorigan,  J.,  and  McParland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Crim.  No.  1297.     In  Bank.-May  18,  1906.] 

THE  PEOPLE,  Respondent,  v.  RICHARD  B.  lilAUGHS, 

Appellant. 

Criminal  Law — Murdee — Selp-Depense — ^Rioht  to  Stand  Ground — 
Erroneous  Instruction — Coxpusion  op  Jury. — ^Where  the  testi- 
mony of  a  defendant  charged  with  murder  showed  a  clear  case  of 
self-defense  against  an  attack  upon  him  by  deceased  with  a  knife 
with  threat  to  cut  his  throaty  defendant  was  entitled  to  correct 
instructions  as  to  his  right  to  stand  his  ground  against  such  an 
attack;  and  it  was  reversible  error  to  instruct  the  jury  that  "before 
a  person  can  be  justified  in  killing  a  human  being  on  the  ground 
of  self-defense,  he  must,  when  attacked,  employ  all  reasonable 
means  within  his  power  consistent  with  safety  to  avoid  the  danger 
and  avert  the  necessity  for  the  killing."  The  fact  that  the  jury 
were  elsewhere  correctly  instructed  on  the  subject  does  not  answer 
the  objection,  as  the  result  served  but  to  confuse  the  jury,  and  to 
render  it  impossible  to  determine  whether  they  followed  the  law 
as  corectly  or  as  incorrectly  given. 
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Id. — Misleading  Instructions — ^Pursuit  to  Kill — Ck)MBAT — ^Retreat 
— Absence  of  Pertinent  Evidence.— Where  there  was  no  evidence 
of  any  pursuit  by  the  defendant  to  kill  the  deceased,  or  of  any 
struggle  or  combat  in  which  either  party  sought  to  retreat,  it  was 
misleading  to  give  abstractly  correct  instructions  relating  to  those 
subjects. 

Id. — Presumption  of  Innocence — Improper  Instruction. — An  instruc- 
tion to  the  jury  on  the  subject  of  the  presumption  of  the  innocence 
of  the  defendant,  which  is  open  to  the  construction  that  if  the  jury 
were  disposed  to  presume  the  defendant  innocent  they  could  do  so, 
and  if  they  were  not  they  need  not,  is  improper. 

Id. — Erroneous  Instruction  as  to  Credibility  op  Defendant. — It  was 
reversible  error  to  instruct  the  jury  that  "where  the  defendant 
offers  himself  as  a  witness  in  determining  his  credibility,  it  is 
proper  to  take  into  consideration  the  consequences,  inducements, 
and  temptations  which  would  ordfharily  influence  a  person  in  his 
situation."  Such  instruction  is  prejudicial  to  the  rights  secured 
to  the  defendant  by  the  constitution  and  laws. 

Id. — Murder  in  First  Degree — Instruction  not  Propkelt  Qualified. 
— An  instruction  that  "  it  is  only  necessary  that  the  act  of  killing  be 
preceded  by  a  concurrence  of  the  will,  deliberation  and  premedi- 
tation on  the  part  of  the  slayer,  and  if  such  is  the  case  the  killing 
is  murder  in  the  first  degree,"  is  erroneous  in  not  being  qualified 
by  stating  that  the  act  of  killing  must  be  "t^  renUt  of"  such 
concurrence  as  well  as  preceded  by  it. 

Id.— Definition  of  Murder  in  Second  Degree  and  Manslaughter — 
Language  of  Code. — Instructions  defining  murder  in  the  second 
degree  and  manslaughter  ought  strictly  to  follow  the  language  of 
the  Penal  Code  defining  them. 

Id. — Reading  of  Information  to  the  Jury. — It  was  not  error  for  the 
court  to  read  the  information  to  the  jury  in  the  opening  of  its 
instructions. 

Id. — Model  of  Porch — Evidence. — It  was  not  prejudicial  error  for  the 
court  to  permit  a  model  of  the  porch  where  the  deceased  was  stand- 
ing when  shot  by  the  defendant  to  be  erected  in  the  courtroom,  and 
to  be  introduced  in  evidence. 

Id. — Erroneous  Evidence  of  Wood  Cut. — It  was  error  to  admit  as  an 
exhibit  a  wood-cut  taken  from  a  photograph  of  the  porch,  with 
a  man  lying  in  the  assumed  position  in  which  the  body  of  the 
deceased  was  found,  which  was  not  a  photograph  of  the  deceased 
or  of  one  who  saw  the  dead  man  on  the  porch. 

Id. — Krroneoi's  Separation  of  Jury. — It  was  error  prejudicial  to  the 
defendant  for  the  court  to  permit  certain  members  of  the  jury  to 
go  to  their  homes  after  the  jury  had  been  impanelled  and  sworn 
and  placed  in  the  charge  of  the  sheriff,  who  had  been  sworn  to 
take  charge  of  them  under  section  1121  of  the  Penal  Code,  and 
who  retained  the  custody  of  the  remainder  of  the  jurors. 
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Id. — Statutory  Admonition  to  be  Shown  by  Record.— That  the  stat- 
utory admonition  was  giyen  to  the  jury  upon  its  recesses  and 
adjournments  should  be  shown  by  the  record  upon  appeal 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Merced 
County  and  from  an  order  denying  a  new  trial.  E.  N.  Eector, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Knox,  and  B.  P.  Fowler,  for  Appellant 

U.  S.  Webb,  Attorney-General,  for  Resi)ondent. 

HENSHAW,  J. — Defendant,  charged  with  the  murder  of 
one  Charles  Zander,  was  found  guilty  and  the  death  penalty 
imposed.  He  appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

Zander  and  B.  E.  Cole  were  working  a  ranch  in  partnership. 
Defendant,  a  man  between  fifty-five  and  sixty  years  of  age, 
was  in  their  employ  as  a  '^ handy  man,''  to  cook,  take  care 
of  the  chickens,  mend  fences,  and  do  other  '*odd  jobs."  The 
two  partners,  upon  the  morning  of  the  homicide,  had  ridden 
out  from  the  ranch  to  look  after  and  repair  the  fences,  leaving 
defendant  alone  at  the  ranch-house.  At  about  eleven  o'clock 
in  the  morning  Cole  returned,  and  with  him  came  one  Edward 
Gallagher,  a  wood-chopper.  Cole  had  come  back  for  a  hammer 
and  some  staples  with  which  to  repair  a  broken  fence,  and 
went  away  inmiediately,  leaving  Gallagher  with  the  defendant. 
Cole  joined  Zander,  and  while  the  two  were  repairing  a  piece 
of  broken  fence,  Leo  Green,  a  neighbor,  rode  up  and  said  that 
he  had  told  Maughs  about  that  break  in  the  fence  two  or  three 
days  before,  and  Zander  replied,  **The  lazy,  damn  son  of  a 
bitch,  why  did  n  't  he  fix  it  up  ? ' '  About  noon  Zander  and  Cole 
returned  to  the  house.  They  put  their  horses  in  the  stable, 
and  Zander  then  walked  rapidly  up  to  the  house  and  entered 
it,  while  Cole  remained  in  the  vacant  lot  near  the  bam. 
Zander  was  flushed  and  irritated.  He  asked  the  defendant 
why  he  had  not  fixed  the  fence  that  Leo  Green  had  told  him 
about  days  before,  and  defendant  replied  that  he  had  fixed 
it.  He  asked  him  why  in  the  devil  he  did  not  get  those  cattle 
out  of  the  horse  pasture,  and,  at  the  end  of  defendant's  ex- 
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planations  and  denials,  said:  **You  ain't  doing  a  damn  thing 
around  here;  you  ain't  doing  any  work  at  all  like  you  ought 
to;  the  best  thing  I  can  do  with  you  is  to  break  your  damn 
neck."  He  turned  away  down  the  walk  which  led  to  the  gate 
and  went  halfway  there  and  turned  and  said,  **Maughs,  the 
best  thing  you  can  do,  is  to  roll  your  blankets  and  get  off  this 
ranch,"  to  which  the  defendant  replied,  **A11  right,  I  can  do 
that." 

Defendant  then  (according  to  his  own  account),  worrying 
over  the  excited  and  angry  tone  and  manner  of  the  deceased, 
and  fearful  of  bodily  harm  at  his  hands  (for  the  deceased  was 
a  very  strong,  vigorous  young  man  weighing  about  one  hun- 
dred and  sixty-five  pounds,  while  the  defendant  was  a  much 
older  man  and  partially  crippled),  went  into  the  room  where 
were  many  rifles  and  other  weapons  and  put  his  own  pistol 
in  his  pocket.  Deceased,  who  had  gone  over  to  the  smokehouse 
a  short  distance  away,  soon  returned  to  the  house  and  renewed 
his  altercation  with  defendant  (this  is  still  the  defendant's 
account),  abusing  him,  charging  him  with  remissnessum  his 
work,  and  with  general  worthlessness,  ending  up  by  saying: 
**Tou  are  a  danm  Missouri  lying  son  of  a  bitch,"  to  which 
defendant  replied,  "Now  cut  that  part  out,  that  *  lying  son  of 
a  bitch'  part.  Just  cut  that  part  out,  for  it  is  a  damn  lie. 
You  can  accuse  me  of  being  trifling,  but  I  am  not  a  son  of  a 
bitch."  The  deceased  then  walked  out  of  the  sitting-room 
into  the  kitchen  near  where  the  defendant  was  at  work  getting 
dinner,  with  a  knife  in  his  hand,  and  said  to  defendant:  **I 
ought  to  cut  your  God  damn  throat."  Defendant  made  no 
reply  to  this,  and  deceased,  continuing  his  abuse,  walked  out 
upon  the  rear  porch.  The  defendant  not  hearing  him,  sup- 
posed that  he  had  gone  to  the  smokehouse  again.  Picking  up 
some  potato  peelings,  he  started  to  the  door  to  throw  them  into 
the  slop-bucket.  Reaching  the  door,  he  took  one  step  down 
onto  the  porch,  which  was  about  six  inches  lower  than  the 
kitchen  floor,  and  then  saw  the  deceased  at  the  sink,  which  was 
on  the  porch,  about  five  feet  from  the  doorway.  As  defendant 
took  this  step  to  the  porch,  deceased  turned  toward  him  with 
his  knife  in  his  hand,  gritted  his  teeth,  and  said  to  defendant : 
**You  damn  son  of  a  bitch,"  to  which  defendant  answered, 
**I  told  you  a  while  ago  that  was  a  lie."  Deceased  replied, 
**I  will  cut  your  damn  throat,"  and  with  that  rushed  at  the 
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defendant  with  the  knife  in  his  left  hand  and  his  right  hand 
raised.  Defendant  tried  to  get  back,  but  stumbled,  and  as 
the  deceased  was  upon  him,  drew  his  pistol  and  fired  without 
taking  aim.  The  shot  struck  the  deceased  under  the  right 
eye,  going  through  the  jawbone  upward  to  the  back  part  of 
the  head.  He  fell  back  on  the  porch,  and  death  was  instan- 
taneous. 

Such  is  defendant's  account  of  the  fatal  affray.  At  the 
time  of  the  shooting,  and  at  the  time  the  deceased  returned 
to  the  house  for  the  last  time.  Cole  and  Gallagher  were  sitting 
in  the  outer  lot  on  a  wagon  tongue,  about  one  hundred  and 
ten  feet  distant.  Between  them  and  the  back  porch  where  the 
shooting  occurred  were  two  chicken  fences.  Part  of  the  side 
of  the  porch  intervening  between  where  Cole  and  Gallagher 
were  sitting  and  the  place  of  the  shooting  was  covered  with 
trellis  work  and  a  thick  vine  extended  from  the  floor  to  the 
top  of  the  porch.  Cole  and  Gallagher  were  sitting  about  forty 
feet  to  the  right  of  the  porch  and  upon  an  incline  which  was 
some  three  or  four  feet  lower  than  the  ground  at  the  house. 
The  fences  were  six  feet  high  and  the  pickets  were  close  to- 
gether. Cole  was  sitting  upon  the  wagon-tongue  about  three  feet 
from  where  Gallagher  was  sitting,  and  more  directly  facing  the 
house.  Gallagher  says  that  he  was  paying  no  particular  atten- 
tion and  could  not  see  nor  hear  what  was  going  on  at  the 
house,  and  that  his  attention  was  first  drawn  to  the  house  by 
the  pistol-shot.  Cole  says  that  he  was  interested  in  what  was 
going  on  at  the  house  and  could  see  and  hear  from  where  he 
sat.  Cole's  account  is  that  there  was  a  pump  on  the  porch 
by  the  sink,  that  Zander  had  gone  onto  the  porch,  went  to  the 
pump,  and  took  hold  of  the  handle  of  it  and  worked  it  up 
and  down ;  that  there  is  no  doubt  but  that  the  two  men  were 
angry,  and  from  the  tone  of  Zander's  voice  he  was  very  much 
irritated ;  that  he  heard  Maughs  go  into  the  kitchen  from  the 
sitting-room,  and  before  he  got  to  the  door  he  said  he  was 
getting  damn  tired  of  this  noise,  he  had  heard  enough  of  it, 
**and  he  says,  *Let  this  be  your  last  word,'  and  shot." 
Zander  was  then  telling  him  that  he  didn't  see  why  he 
could  n't  find  a  hole  in  the  fence  that  had  taken  him  but  two 
minutes  to  find  after  he  had  got  there,  but  he  didn't  quite 
finish  that  sentence  until  he  was  killed.  **I  could  see  Zander 
standing  on  the  porch.    I  could  not  see  his  legs,  but  saw  him 
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from  the  waist  up.  I  noticed  the  position  of  his  hands  while 
he  was  there  at  the  pump.  I  saw  him  put  the  cup  to  his 
mouth  with  his  right  hand,  and  had  the  pump-handle  in  his 
left.  Zander's  position  when  he  was  shot  was  he  turned 
around  facing,  or  not  exactly  facing  Maughs,  but  he  was  look- 
ing in  the  door.  His  body  was  not  quite  turned  square  with 
the  door.  I  should  judge  he  was  about  three  and  a  half 
or  four  feet  from  the  door,  something  like  that.  I  did  not 
see  him  make  any  move  to  the  door  or  raise  either  hand,  and 
I  suppose  I  would  have  seen  him  if  he  had  done  so.  After 
the  first  shot  was  fired  I  heard  Zander  hit  the  door.  I  did 
not  see  him  fall,  as  I  had  just  dropped  my  eyes  off  of  him, 
but  as  soon  as  the  shot  was  fired  I  raised  my  eyes  and  he  was 
not  there,  and  in  the  interim  though  I  heard  him  fall.'*  After 
hearing  this  shot  Cole  promptly  went  to  the  bam,  mounted 
his  horse  and  rode  off.  The  testimony  of  Gallagher  serves  in 
some  respect  to  discredit  that  of  Cole.  Cole  says  that  he  was 
an  actual  eye-witness,  saw  the  defendant  murder  Zander,  saw 
the  shot  fired,  and  heard  Zander's  body  fall.  Gallagher,  who 
was  also  an  employee  on  the  ranch,  says  that,  sitting  upon 
the  wagon-tongue,  he  was  talking  to  Cole ;  that  he  heard  the 
men  talking  at  the  house,  but  d'd  not  understand  or  try  to 
understand  what  was  going  on.  Pretty  soon  he  heard  a  pistol 
shot,  **and  Cole  jumped  off  the  tongue  and  told  me  to  run 
to  the  house  and  see  if  he  shot  him,  and  he  would  go  to 
French's."  It  is  a  little  surprising  if  Cole  had  actually  seen 
what  he  testifies  to,  that  he  should  have  sent  Gallagher  to 
the  house  to  see  what  occurred.  Cole  admits  to  disagreements 
^vith,  and  a  prejudice  against,  the  defendant  antedating  the 
shooting.  There  had,  however,  been  no  difficulty  between  the 
(U'fendant  and  Zander  prior  to  the  day  of  the  homicide.  Cole 
hastily  mounted  his  horse  and  left  the  ranch,  in  manifest  fear 
of  the  defendant,  and  it  is  in  evidence  that  he  said  he  had 
told  Zander  that  neither  of  them  **had  better  bother  or  crowd 
Maughs  too  much  or  egg  him  on;  that  he  might  shoot."  As 
Cole  turned  to  go  to  the  barn,  Gallagher  walked  toward  the 
house  and  stopped  and  stood  when  within  eighty  feet  of  it. 
He  could  hear  nothing.  He  then  turned  back  to  the  wagon 
and  stood  there  a  little  while,  when  he  heard  two  shots  in 
quick  succession,  and,  looking  up,  saw  Maughs  standing  on 
the  step  of  the  porch.     Maughs  spoke  to  Gallagher,  asking 
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him  if  he  had  seen  a  hawk;  that  one  had  flown  that  way. 
Gallagher  replied,  **No,''  and  walked  away  from  the  house 
up  on  a  neighboring  hillside.  He  remained  there  about  ten 
minutes,  when  he  saw  Maughs  leaving  the  house.  Maughs 
went  to  the  bam  and  took  a  horse,  rode  off,  and  surrendered 
himself  to  a  peace  officer.  Gallagher  then  returned  to  the 
house  and  found  the  dead  body  of  Zander  lying  on  the  porch, 
with  its  head  against  the  -wall  under  the  sink,  and  an  open 
pocket-knife  with  a  large  blade  about  four  inches  from  his 
left  hand.  On  the  ground,  about  two  feet  from  the  edge  of 
the  porch,  was  lying  a  drinking-cup.  This  drinkiug-cup, 
however,  Gallagher  had  not  noticed  until  after  several  other 
witnesses  had  arrived  and  one  of  them  had  pointed  it  out. 
The  two  shots,  which  both  Gallagher  and  Cole  heard  fired  in 
quick  succession,  were  explained  by  the  defendant.  He  says 
that  after  having  shot  Zander  he  feared  an  attack  from  Cole, 
went  into  the  gun-room,  took  down  a  repeating  rifle  with 
which  to  defend  himself,  and  in  the  haste  and  excitement  of 
loading  it  was  twice  accidentally  discharged,  the  shots  piercing 
the  ceiling  of  the  room.  Such  was  undoubtedly  the  truth, 
as  the  two  new  bullet-holes  were  there  discovered. 

It  has  been  necessary  thus  to  set  forth  at  length  the  con- 
flicting stories  of  the  defendant  and  of  the  prosecution's 
chief  witness  for  the  proper  understanding  of  the  rulings  of 
the  court,  and  also  as  showing  the  importance  to  the  defendant 
of  correct  instructions  upon  the  law  of  self-defense,  and  his 
right  to  have  the  jury  properly  charged  thereon.  By  the 
testimony  of  Cole,  the  defendant  shot  down  Zander  under 
no  more  provocation  than  that  excited  by  a  verbal  wrangle 
and  words  of  personal  abuse.  By  the  testimony  of  the 
defendant  he  shot,  in  self-defense,  a  young  and  vigorous 
man,  his  physical  superior,  who  was  making  a  deadly  assault 
upon  him  with  a  lethal  weapon.  The  court  instructed  the 
jury  as  follows:  '*No  man  has  a  right  to  kill  another  in 
self-defense  unless  such  killing  is  really  or  apparently  neces- 
sary for  such  defense.  Before  a  person  can  justify  taking 
the  life  of  a  human  being  on  the  ground  of  self-defense  he 
must,  when  attacked,  employ  all  reasonable  means  within  his 
power,  consistent  with  his  safety,  to  avoid  the  danger  and 
avert  the  necessity  for  the  killing."  This  instruction  is  taken 
from  Sacketfs  Instructions  to  Juries  (2d  ed.,  p.  707).     In 
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support  of  it  is  cited  Jtidge  v.  State,  58  Ala.  406,  413,  [29  Am. 
Rep.  757].  There  the  supreme  court  of  Alabama  says:  **We 
are  pleased  to  observe  that  in  this  case  the  old,  sound,  and 
much  disregarded  doctrine,  that  no  man  stands  excused  for 
the  taking  of  human  life,  if  with  safety  to  his  own  person 
he  could  have  avoided  or  retired  from  the  combat,  has  been 
f?iven  in  the  charge  and  must  have  been  acted  upon  by  the 
jury."  In  People  v.  Heckcr,  109  Cal.  467,  [42  Pac.  307], 
this  court  had  occasion  to  consider  the  right  of  a  defendant 
to  stand  his  ground,  as  against  his  duty  to  retreat,  and  it 
was  there  said  that  there  was  a  contrariety  of  opinion  upon 
the  part  of  writers  of  common  law  upon  this  subject,  and 
that  this  difference  had  found  its  way  into  the  decisions  of 
our  states ;  that  some,  as  Alabama,  hold  to  the  rule  of  retreat, 
and  others,  including  our  own  state,  declare  strongly  for  the 
opposite  doctrine.  It  was  also  said  that  it  was  not  stating 
it  too  strongly  to  say  that  the  trend  of  the  later  judicial 
decisions  was  in  favor  of  the  rule  as  laid  down  in  this  state, 
and  it  was  further  added  that  the  right  to  stand  one's  ground 
should  form  an  element  of  the  instructions  upon  the  necessity 
of  killing  and  the  law  of  self-defense.  This  was  no  new 
declaration  upon  the  part  of  this  court;  the  same  principle 
had  been  enunciated  in  People  v.  Ye  Park,  62  Cal.  208, 
and  has  since  been  consistently  followed  in  People  v.  Lewis, 
117  Cal.  186,  [49  Am.  St.  Rep.  167,  48  Pac.  1088],  and  People 
V.  Newcomer,  118  Cal.  263,  [50  Pac.  405].  No  exposition 
is  necessary  to  show  that  the  giving  of  this  instruction,  which 
imposed  upon  the  defendant  the  duty  of  flight,  and  forbade 
him  the  right  to  stand  his  ground,  was  error  of  such  gravity 
as  to  demand  a  reversal  of  the  case.  But  in  exposition  of 
the  fact,  as  stated  in  People  v.  Becker,  109  Cal.  467,  [42  Pac. 
307],  that  the  trend  of  modem  decision  is  in  favor  of  the 
rule  as  laid  down  in  this  state,  the  following  quotation  from 
the  supreme  court  of  Missouri  in  State  v.  Bartlett,  170  Mo.  658, 
[71  S.  W.  148],  is  apposite.  The  supreme  court  of  Missouri, 
in  receding  from  the  earlier  rule  which  demanded  retreat 
{People  V.  Partlow,  90  Mo.  608,  [59  Am.  Rep.  31,  4  S.  W.  14] ), 
declares:  **It  is  true,  human  life  is  sacred,  but  so  is  human 
liberty;  one  is  as  dear  in  the  eyes  of  the  law  as  the  other 
and  neither  is  to  give  way  and  surrender  its  legal  status 
in  order  that  the  other  may  exclusively  exist,  supposing  for 
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a  moment  siich  an  anomaly  to  be  possible.  In  other  words, 
the  wrongful  and  violent  acts  of  one  man  shall  not  abolish 
or  even  temporarily  suspend  the  legal  and  constitutional  rights 
of  his  neighbor.  And  this  idea  of  the  non-necessity  of  retreat- 
ing from  any  locality  where  one  has  a  right  to  be,  is  growing 
in  favor,  as  all  dcJctrines  based  upon  sound  reason  inevitably 
will/' 

Nor  is  it  any  answer  to  this  objection  that  the  court  else- 
where gave  a  correct  instruction  upon  the  subject.  The  result 
served  but  to  confuse  the  jury  and  to  render  it  impossible 
to  determine  whether  in  their  deliberations  they  followed  the 
law  as  correctly  or  as  incorrectly  set  before  them.  {People 
v.  Campbell,  30  Cal.  312;  People  v.  Anderson,  44  Cal.  65; 
People  V.  Wong  Ah  Ngow,  54  Cal.  151,  [35  Am.  Rep.  69] ; 
People  V.  Messersmith,  57  Cal.  575;  People  v.  Thompson,  92 
Cal.  506,  [28  Pac.  589];  People  v.  Peame,  118  Cal.  154, 
[50Pac.  376].) 

The  court  in  giving  instructions  upon  the  law  of  self- 
defense,  charged  the  jury  as  follows:  **So,  too,  under  such 
circumstances,  he  may  pursue  and  slay  his  adversary,  but 
the  pursuit  must  not  be  in  revenge,  nor  after  the  neces- 
sity for  the  defense  has  ceased,  but  must  be  prosecuted  in 
good  faith  to  the  end  of  winning  his  safety  and  secmring 
his  life."  And  again  it  charged  the  jury:  **It  must  appear 
that  the  defendant,  if  he  were  the  aggressor,  not  only  really 
and  in  good  faith  endeavored  to  decline  any  further  struggle, 
and  to  escape  from  his  assailant  before  the  fatal  blow  was 
given,"  etc.  In  point  of  law  these  instructions  are  unimpeach- 
able, but  they  are  wholly  without  the  evidence  in  the  case 
and  impertinent  to  any  theory  based  upon  that  evidence. 
There  is  no  word  of  testimony,  either  by  the  prosecution  or 
the  defense,  touching  pursuit,  nor  touching  any  struggle  or 
combat  from  which  either  party  sought  to  retreat.  These 
instructions,  too,  could  only  have  served  to  mislead  the  jury 
into  the  belief  that  the  court  in  some  manner  found  evidence 
of  pursuit,  or  of  a  declination  to  engage  in  further  combat, 
which  prompted  the  giving  of  these  instructions.  {People  v. 
Sanchez,  24  Cal.  28 ;  People  v.  Devine,  95  Cal.  227,  [30  Pac. 
378] ;  People  v.  Bird,  60  Cal.  7 ;  People  v.  Smith,  105  Cal.  676, 
[39  Pac.  381.) 

The  court  instructed  the  jury  as  follows:  '*For  the  purpose 
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of  this  trial  and  before  you  had  heard  any  evidence  a  pre- 
sumption of  the  innocence  of  the  accused  arose.  Independent 
of  evidence  he  was  presumed  by  you  to  be  innocent.  This 
presumption  of  innocence  arising  at  the  outset,  attends  him 
throughout  the  trial  and  until  you  have  finally  determined 
upon  your  verdict.  You  are  not  to  forget  it  in  weighing  the 
testimony.'*  The  language  of  the  Penal  Code  (sec.  1096) 
is  brief  and  clear.  **A  defendant  in  a  criminal  action  is 
presumed  to  be  innocent  until  the  contrary  is  proved."  This, 
as  over  and  over  declared,  means  that  a  defendant  has  the 
unquestioned  right  to  have  the  jury  which  is  trying  him  for 
crime  instructed  that  they  must  presume  him  to  be  innocent 
until  his  guilt  is  shown  beyond  a  reasonable  doubt.  The 
instruction  given  by  the  court  by  no  means  fills  the  measure 
of  the  defendant's  right  in  this  regard.  ** Independent  of 
evidence,"  says  the  court,  **he  was  presumed  by. you  to  be 
innocent."  What  the  jurors  may  have  understood  by  this 
language  we  cannot  say;  but  it  is  certainly  open  to  the 
construction  that  if  they  were  disposed  to  presume  him  inno- 
cent they  could  do  so,  and  if  they  were  not  they  need  not. 
Nothing  can  be  gained  and  much  may  be  sacrificed  by  such 
uncalled  for  departures  from  the  plain  letter  of  the  statute, 
and  from  the  oft-repeated  and  oft-approved  language  in 
construing  it.  It  is  not  the  same  thing  to  say  to  a  jury, 
"This  defendant  was  presumed  by  you  to  be  innocent,"  as 
it  is  to  say,  **The  law  clothes  the  defendant  with  the  pre- 
sumption of  innocence,  and,  therefore,  you  must  presume  him 
to  be  innocent  until  the  contrary  is  shown." 

People's  instruction  No.  27  contained  a  most  fault\' 
definition  of  murder  in  the  second  degree.  It  should  not  have 
been  given.  Section  189  Penal  Code  is  suflSciently  explicit 
on  the  subject. 

The  court  gave  an  instruction,  as  to  the  inadvisability  of 
giving  which  trial  courts  have  been  repeatedly  cautioned. 
The  instruction  is  the  one  copied  from  People  v.  Cronin,  34 
Cal.  195,  which  declares:  ** Where  the  defendant  offers  him- 
self as  a  witness,  in  determining  his  credibility,  it  is  proper 
to  take  into  consideration  the  consequences,  inducements,  and 
temptations  which  would  ordinarily  influence  a  person  in 
his  situation."  The  giving  of  thi.s  instruction  has  always 
been  discountenanced  by  this  court.     It  has  been  said  that 
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justice  would  be  more  surely  accomplished  if  no  such  instruc- 
tion were  given.  It  has  been  said  that  it  is  difficult,  logically, 
to  attribute  the  giving  of  such  an  instruction  to  anything 
other  than  a  purpose  to  expressly  disparage  the  defendant, 
**the  very  thing  that  a  court  has  no  authority  to  do,  in  view 
of  our  constitutional  provision."  Trial  courts  have  been 
commended  by  this  court  when  they  have  refused  to  give  this 
instruction.  {People  v.  Van  Ewan,  111  Cal.  144,  [43  Pac. 
520] ;  People  v.  Winters,  125  Cal.  329,  [57  Pac.  1067] ;  People 
V.  Boren,  139  Cal.  215.)  And  after  all  this  admonition,  after 
all  these  cautions,  the  conclusion  is  forced  upon  us  that  when 
a  trial  judge  does  give  this  instruction  to  a  jury,  it  can  be 
with  no  other  purpose  than  to  throw  his  judicial  weight  into 
the  scales  against  the  defendant  on  trial  before  his  court. 
For  this  reason,  therefore,  we  think  the  time  has  come  to 
say  that  in  all  future  cases  which  shall  arise,  and  where, 
after  this  warning,  this  instruction  shall  be  given,  this  court 
will  hold  the  giving  of  it  to  be  so  prejudicial  to  the  rights 
of  a  defendant,  secured  to  him  by  our  constitution  and  laws, 
as  to  call  for  the  reversal  of  any  judgment  which  may  be 
rendered  against  him. 

The  court  in  instructing  the  jury  that  there  need  be  no 
appreciable  space  of  time  between  the  formation  of  the  intent 
to  kill  and  the  act  of  killing,  said:  **It  is  only  necessary 
that  the  act  of  killing  be  preceded  by  a  concurrence  of  the 
will,  deliberation,  and  premeditation  on  the  part  of  the  slayer, 
and  if  such  is  the  case  the  killing  is  murder  in  the  first 
degree,"  etc.  This  instruction  is  drafted  upon  the  instruction 
approved  in  People  v.  Morine,  61  Cal.  369,  but  omits  the 
necessary  qualifying  words  given  in  that  instruction  which 
there  reads,  and  should  read,  as  follows:  **It  is  only  necessary 
that  the  act  of  killing  be  preceded  by  and  the  result  of  a 
concurrence  of  will,"  etc.  The  omission  of  these  words  would 
make  a  killing  which  was  not  the  result  of  deliberation  and 
premeditation,  but  which  had  at  any  time  been  preceded  by 
it,  murder  in  the  first  degree.  Such,  of  course,  is  not  the 
law.  The  killing  itself  must  be  the  result  of  the  concurrence 
of  will,  deliberation,  and  premeditation. 

The  court,  in  attempting  to  define  manslaughter  in  the 
language  of  the  code,  declared  that  it  was:  ** First,  voluntary 
upon  a  sudden  quarrel  and  heat  of  passion."     It  cannot  be 
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perceived  how  the  defendant  was  injured  by  the  court  calling 
for  the  concurrence  of  two  conditions,  when  the  law  requires 
but  one,  but  lest,  by  our  silence,  it  may  be  assumed  that 
the  court  has  approved  this  instruction,  it  should  be  said  that 
the  language  of  the  code  should  be  strictly  followed.  (Pen. 
Code,  sec.  192.) 

We  perceive  no  force  in  appellant's  objection  that  the  court 
was  not  warranted  in  reading  the  information  to  the  jury, 
as  it  did,  in  the  opening  of  its  instructions.  The  regular 
procedure  in  the  trial  of  a  criminal  case  calls  for  the  reading 
of  the  indictment  or  the  information  after  the  impanelment 
of  the  jury,  and  that  the  court  should  repeat  its  contents,  to 
point  the  instructions  of  law  which  it  was  about  to  give,  is 
in  no  sense  error. 

There  was  erected  in  the  courtroom,  visible  to  the  jury 
during  its  impanelment,  and  afterward  admitted  in  evidence, 
a  structure  built  as  nearly  as  might  be  in  duplicate  of  the 
porch  upon  which  Zander  was  standing  when  shot.  In  this 
we  perceive  nothing  prejudicial  to  the  rights  of  defendant. 
The  rules  of  evidence  in  civil  actions  are  applicable  to  criminal 
actions  (Pen.  Code,  sec.  1102),  and,  under  proper  restrictions 
of  proof,  models,  facsimiles,  and  photographs  are  admissible 
in  criminal  as  well  as  in  civil  cases. 

After  the  jury  had  been  impaneled  and  sworn  and  had 
been  placed  in  charge  of  the  sheriflf,  and  the  sheriff  had 
been  sworn  to  take  charge  of  the  jury,  under  section  1121 
of  the  Penal  Code,  the  court  allowed  eight  of  the  jurors  to 
separate  and  go  to  their  homes,  while  the  remaining  four 
were  retained  in  the  sheriff's  CTistody.  While  the  commission 
of  the  jury  to  the  custody  of  the  sheriff  during  the  trial 
of  a  criminal  case  is  discretionary  with  the  court,  when  the 
court  has  once  exercised  that  discretion,  the  law  contemplates 
that  it  is  exercised  quite  as  much  for  the  rights  of  the 
defendant  as  for  the  rights  of  the  people.  If  the  jury  is 
liable  to  be  subject  to  improper  influences, — if  there  is  danger 
of  this,  which  is  the  ground  calling  for  the  exercise  of  this 
judicial  discretion,  in  the  purview  of  the  law  those  influences 
may  as  likely  be  exercised  against  the  defendant  as  in  his 
favor.  There  is  absolutely  no  warrant  in  the  law  for  the 
course  the  court  adopted,  and  the  order  permitting  the  jury 
to  separate  was  error, — indeed,  error  of  such  nature  that 
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the  brief  of  the  state  offers  no  word  in  extenuation  or  justi- 
fication of  it. 

It  was  error  for  the  court  to  have  admitted  people's  exhibit 
12  over  defendant's  objection.  This  exhibit  was  a  wood- 
cut taken  from  a  photograph  by  a  newspaper  man  at  Los 
Banos  and  published  in  his  newspaper.  It  was  a  picture  of 
the  porch  with  a  man  lying  in  the  assumed  position  in  which 
Zander's  body  was  found.  It  was  not  a  photograph  of 
Zander's  body  when  found.  Neither  the  man  who  took  the 
photograph  nor  the  man  who  represented  the  dead  body  ever 
saw  the  body  of  the  dead  man  on  the  porch. 

The  record  fails  to  show  that  the  court  gave  the  statutory 
admonition  to  the  jury  upon  many  of  its  recesses  and  adjourn- 
ments as  required  by  section  1122  of  the  Penal  Code.  This 
admonition  should,  of  course,  be  given,  and  the  record  of 
the  case  should  disclose  the  fact  of  its  having  been  given. 
{People  V.  Thompson,  84  Cal.  589,  [24  Pac.  384].) 

Other  alleged  errors  touching  the  misconduct  of  the  jury 
do  not  call  for  particular  attention,  as  it  is  improbable  that 
there  will  be  a  repetition  of  them  upon  a  second  trial. 

For  the  reasons  above  given,  the  judgment  and  order 
apx)ealed  from  are  reversed,  and  the  cause  remanded  for  a 
new  triaL 

Beatty,  C.  J.,  Lorigan,  J.,  and  McFarland,  J.,  concurred. 

ANGELLOTTI,  J.,  concurring. — I  concur  in  the  judgment 
of  reversal  upon  the  ground  that  there  was  prejudicial  error 
in  the  giving  of  the  foUowing  instruction : — 

**27.  'Heat  of  passion'  as  used  in  these  instructions,  means 
a  condition  of  quick  anger  or  sudden  injury,  engendered  by 
real  or  supposed  grievance  suffered  at  the  time.  And  in 
order  to  reduce  a  crime  of  murdei^in  the  first  degree  to 
murder  in  the  second  degree,  the  killing  must  be  done  upon 
the  instant  provocation  is  given,  or  so  soon  thereafter  that 
the  blood  has  not  had  time  to  cool  and  reason  resume  its 
sway  before  the  mind  has  had  time  to  consider  the  character 
and  gravity  of  the  act  about  to  be  done,  and  not  from  hatred 
or  pre-existing  revenge." 

The  evidence  in  the  case,  as  shown  by  the  majority  opinion, 
was  such  as  to  make  it  exceedingly  important  to  the  defendant 
that  the  distinction  between  murder  in  the  first  degree  and 
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murder  in  the  second  degree  should  be  clearly  and  precisely 
made  known  to  the  jury.  The  homicide  was  apparently  the 
result  of  a  quarrel  commenced  on  that  very  day,  the  evidence 
indicating  that  the  relations  between  the  parties  had  been 
very  friendly  up  to  that  time. 

The  instruction  set  forth  above  is  not  a  correct  statement 
of  the  law  in  this  regard.  To  reduce  a  crime  from  murder 
in  the  first  degree  to  murder  in  the  second  degree,  it  is  not 
essential  that  the  killing  should  be  done  upon  the  instant 
that  provocation  is  given,  or  so  soon  thereafter  that  the  blood 
has  not  had  time  to  cool.  If,  as  a  matter  of  fact,  a  killing 
is  done  without  deliberation,  and  premeditation,  except  in 
special  cases  mentioned  in  the  code,  of  which  this  is  not 
one,  it  is  only  murder  in  the  second  degree.  The  statements 
contained  in  this  instruction  would  have  been  material  in 
determining  as  between  murder  and  manslaughter,  but  as 
between  the  two  degrees  of  murder  they  had  no  place,  and 
we  are  unable  to  say  that  they  did  not  mislead  the  jury  to 
the  prejudice  of  defendant. 

Under  the  circumstances  of  this  case,  as  shown  by  the 
record,  I  find  no  other  prejudicial  error. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[S.  F.  No.  4565.    In  Bank.— May  25,  1906.] 

MART  VOORMAN,  an  Insane  Person,  by  her  Guardian 
ad  Litem,  Petitioner,  v.  SUPERIOR  COURT  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO,  and 
THOMAS  F.  GRAHA:\r,  Judge  thereof.  Respondents. 

Certiorari — Order  Extending  Time  to  Plead,  Demur,  or  Move — 
Jurisdiction.— Certiorari  to  review  an  order  extending  time  to  plead, 
demur,  or  move  examines  only  the  jurisdiction  of  the  court  to  make 
the  order  complained  of,  and  no  mere  error  in  the  exercise  of  juris- 
diction can  be  considered  thereupon. 

Id. — Extension  for  Thirty  Days — Stipulation  for  Answer — Further 
Extension  of  Time  to  Demur  or  Move.— Where,  during  an  exten- 
sion of  thirty  days  in  which  to  plead,  demur,  or  move,  plaintiff 
stipulated  to  extend  time  to  answer  to  a  fixed  date,  and  the  court 
ordered  a  further  extension  of  fifteen  days,  expiring  at  a  prior  date. 
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in  which  to  plead,  demur,  or  move,  plaintiflP  could  not  take  default 
daring  the  life  of  the  stipulation,  and  the  court  had  jurisdiction  to 
determine  whether  the  stipulation  was  binding  or  was  subject  to 
an  oral  contract  that  defendant  should  not  demur,  and  to  deter- 
mine, whether  rightlj  or  wrongly,  that  defendant  was  entitled  to 
demur;  and  its  order  allowing  a  demurrer  to  be  filed  within  the 
fifteen  days  will  not  be  annulled  upon  certiorari. 

APPLICATION  for  Writ  of  Certiorari  to  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Thomas 
F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Aitken  &  Skaife,  for  Petitioner. 

Livingston  Jenks,  for  Respondents. 

SLOSS,  J. — On  June  13,  1904,  Mary  Voorman,  an  insane 
person,  by  John  R.  Aitken,  her  guardian  ad  litem,  commenced 
an  action  in  the  superior  court  of  the  city  and  county  of 
San  Francisco.  Among  the  defendants  are  Ileber  C.  Tilden 
and  Alice  Amanda  Tilden,  his  wife,  who  were  served  with 
summons  on  December  15,  1905,  and  on  December  19,  1905, 
respectively.  On  December  29,  1905,  the  said  defendants 
obtained  from  the  Hon.  Thomas  F.  Graham,  one  of  the 
respondents  herein,  an  order  extending  their  time  to  plead, 
demur,  or  move  for  thirty  days  from  said  twenty-ninth  day 
of  December.  No  pleading  or  motion  was  filed  by  defendants 
within  the  thirty  days.  On  January  29,  1906,  they  applied 
for,  and  were  granted,  a  further  order  extending  their  time 
to  plead,  demur,  or  move  fifteen  days  from  said  twenty-ninth 
day  of  January.  On  January  31,  1906,  the  plaintiff,  by  her 
attorney,  demanded  of  the  clerk  that  he  enter  the  default  of 
said  defendants.  This  demand  was  refused.  On  February 
2,  1906,  the  plaintiff,  upon  due  notice,  moved  the  court  to 
vacate  the  last  order  extending  time,  and  to  enter  the  default 
of  defendants.  The  motion  was  denied,  and  defendants  were 
given  leave  to  demur  forthwith. 

This  proceeding  seeks  to  review  the  order  of  January  29th, 
extending  the  time  after  an  extension  of  thirty  days,  and  the 
order  permitting  defendants  to  demur. 

Plaintiff  contends  that,  under  section  1054  of  the  Code  of 
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Civil  Procedure,  the  court  has  no  power  to  extend  time  to 
plead  beyond  thirty  days,  and  relies  upon  repeated  rulings 
of  this  court  to  the  effect  that  an  order  so  made  is  in  excess 
of  jurisdiction  and  void.  (Baker  v.  Superior  Court,  71  Cal. 
583,  [12  Pac.  685] ;  Gibson  v.  Superior  Court,  83  Cal.  643, 
[24  Pac.  152];  Kermedy  v.  Mulligan,  136  Cal.  556,  [69 
Pac.  291].) 

But  here  it  appears  that  on  December  20,  1905,  the 
plaintiff's  attorneys  granted  to  said  defendants  a  stipulation 
giving  them  to  the  fifteenth  day  of  February,  1906,  to  answer. 
Without  regard  to  the  order  extending  time,  the  defendants 
were  not  on  the  second  day  of  February  in  default.  To 
annul  this  order,  in  so  far  as  it  enlarges  the  defendants*  time 
for.  answer,  would  not  benefit  plaintiff,  since  she  was  not, 
in  view  of  her  stipulation,  entitled  to  their  default  when 
she  moved  for  it.  The  petitioner  seeks  to  avoid  this  con- 
clusion by  an  aflSdavit  in  which  she  alleges  that  the  stipulation 
extending  defendants'  time  to  February  15,  1906,  to  answer, 
was  given  upon  the  express  understanding  and  condition  that 
they  should  not  demur,  and  that,  by  obtaining  the  extension 
of  time  to  plead,  demur,  or  move,  defendants  had  violated 
their  agreement,  and  there  resulted  a  failure  of  consideration, 
justifying  plaintiff  in  disregarding  her  stipulation.  But  this 
cannot  be  considered  in  the  present  proceeding,  which  examines 
only  the  jurisdiction  of  the  court  making  the  order  complained 
of.  Whether  the  stipulation  was  binding,  or  had  lost  its 
apparent  effect  by  reason  of  oral  conditions  alleged  by  the 
plaintiff,  was  a  question  which  the  trial  court  had  power 
to  decide,  if,  indeed,  it  would  have  been  justified  in  consider- 
ing, as  against  a  written  stipulation,  the  claim  of  one  party, 
denied  by  the  other,  that  there  were  further  conditions  not 
expressed  on  the  face  of  the  writing. 

Nor  can  any  order  of  the  lower  court,  in  so  far  as  it  grants 
leave  to  demur,  be  reviewed  under  this  writ.  It  is  possible 
that  defendants  have  waived  their  right  to  demur,  but  whether 
they  have  or  not  is  likewise  a  question  for  the  trial  court 
to  determine.  In  determining  such  question  either  way,  the 
court  is  acting  within  its  jurisdiction. 

The  proceeding  is  dismissed. 

Beatty,  C.  J.,  Lorigan,  J.,  Henshaw,  J.,  and  Angellotti,  J., 
concurred. 
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[S.  F.  No.  3127.     Iji  Bank.— May  28,  1906.] 

JERSEY  ISLAND  DREDGING  COMPANY,  Respondent, 
V.  ARTHUR  L.  WHITNEY,  Appellant. 

Action  fob  Services  —  Oompromisb  op  Peiob  Bill  —  Satisfaction — 
Pabol  EviDEifCB  —  Rebutting  Pboop  op  Cibcumstances. — In  an 
action  for  services  rendered  after  the  date  of  a  bill  rendered  for 
prior  services  was  disputed,  and  subsequently  settled  for  a  less  sum, 
''in  full  satisfaction  of  all  claims,"  where  defendant  was  allowed 
to  prove  by  parol  that  such  settlement  and  release  included  a  full 
satisfaction  for  all  work  done  and  to  be  done,  the  plaintiff  was 
entitled  to  rebut  such  evidence  by  proof  of  the  surrounding  circum- 
stances under  which  the  release  was  executed,  and  to  show  that  but 
one  item  of  the  bill  was  disputed,  and  that  there  was  no  discussion 
as  to  anything  else  than  the  settlement  and  satisfaction  of  that  bill. 

Id. — Opinion  op  Witness — IIabmless  Ruling — Conclusions  fbom  Tes- 
timony Given.  —  Though  a  witness  for  plaintiff  was  improperly 
allowed  to  give  his  opinion,  though  not  objected  to  on  that  ground, 
the  admission  of  the  testimony,  even  if  erroneous,  was  harmless 
where  it  was  a  conclusion  necessarily  resulting  from  proper  testimony 
of  circumstances  previously  given  by  him. 

Id. — Satisfaction  across  Face  of  Bill. — Where  the  receipt  of  a  less 
sum  than  the  amount  of  the  bill,  though  bearing  date  subsequent 
to  the  date  of  the  bill,  was  written  across  the  face  of  the  itemized 
bill,  it  cannot  be  said  from  the  fact  that  ''a  satisfaction  of  all 
claims"  was  expressed  that  it  clearly  shows  a  release  of  all  claims 
of  whatsoever  nature  to  such  date;  but  it  might  be  reasonably 
considered,  in  the  absence  of  any  evidence  as  to  the  surrounding 
circumstances,  that  the  whole  subject-matter  of  the  release  was  the 
bill  upon  which  it  was  written  and  the  claim  evidenced  thereby. 

Id.  —  Evidence  in  Aid  op  Inteepeetation  —  Support  of  Finding. — 
Evidence  of  the  surrounding  circumstances  was  admissible  in  order 
that  the  trial  judge  might  be  placed  in  the  position  of  those  whose 
language  he  was  to  interpret,  and  taking  as  true  the  evidence  of 
the  witness  who  testified  to  such  circumstances,  the  finding  of  the 
court  based  thereon  that  the  instrument  was  one  of  release  only 
of  such  claims  as  was  evidenced  by  the  bill  was  sufficiently  supported. 

Id. — ^Additional  Words  upon  Bill  Immaterial. — The  additional  words 
written  upon  the  bill,  "and  guaranteed  against  liens,"  are  immate- 
rial as  respects  the  determination  of  the  question  as  to  the  subject- 
matter  of  the  alleged  release. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Thomas  F.  Graham,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Myrick  &  Deering,  for  Appellant. 
Walter  H.  Linforth,  for  Respondent. 

ANGBLLOTTI,  J.— This  action  was  brought  by  plaintiff 
to  recover  the  sum  of  $550.45,  alleged  to  be  due  it  from 
defendant, for  certain  dredging  work  done  by  it  on  defendant's 
ranch  at  the  head  of  San  Pablo  Bay,  between  the  nineteenth 
and  thirtieth  days  of  September,  1900,  at  the  agreed  price 
of  seventy  dollars  per  day  of  twenty-two  hours.  Plaintiff 
had  judgment  for  the  full  amount  claimed,  and  defendant 
appeals  from  such  judgment,  and  from  an  order  denying 
his  motion  for  a  new  trial. 

Among  other  defenses,  the  defendant  alleged  that  all  claims 
of  plaintiff  on  account  of  any  dredging  work  had  been  fully 
compromised,  satisfied,  and  discharged.  The  trial  court  found 
against  defendant  upon  this  issue.  The  principal  point  made 
here  is  as  to  the  rulings  of  the  trial  court  in  admitting  certain 
evidence  upon  this  issue. 

To  a  proper  understanding  of  these  rulings,  a  brief  state- 
ment of  facts  is  essential.  According  to  the  contract  between 
the  parties,  the  dredger  was  hired  by  defendant  at  a  certain 
rate  per  diem  of  twenty-two  hours, — ^viz.  seventy  dollars,  the 
dredging  work  to  be  done  under  the  direction  of  defendant, 
and  to  continue  during  his  pleasure,  the  contract  not  specify- 
ing, describing,  or  limiting  the  work  to  be  done.  On  Sep- 
tember 1,  1900,  a  bill  had  been  presented  by  plaintiff  to 
defendant  for  work  done  prior  to  that  date,  amounting  at 
the  prescribed  rate  to  $1,097.75.  This  bill  itemized  the  days 
and  hours  of  work.  Upon  this  bill,  defendant  had  paid  one 
thousand  dollars.  On  or  about  September  17,  1900,  plaintiff 
presented  to  defendant  a  bill,  bearing  date  September  17, 
1900,  for  $721.35,  purporting  to  be  for  work  to  and  including 
September  13th.  Upon  this  bill,  the  charges  were  itemized 
as  follows,  viz.: — 

'*Bal.  due  on  bill  Sept.  1st $  97.75 

143  hours  work 455.00 

53  hours  aground 168.60" 

and  attached  thereto  was  an  itemized  statement  of  the  hours 
of  actual  work  each  dav. 
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At  this  time  the  dredger  was  still  engaged  in  the  service 
of  defendant,  and  continued  so  to  be  to  and  including  the 
first  day  of  October,  and  between  September  17th  and  October 
1st,  the  work  for  which  recovery  is  here  sought  was  done. 
Upon  the  presentation  of  the  bill  of  September  17th,  some 
dispute  arose  between  plaintiff's  president,  Mr.  Wright,  and 
defendant,  as  to  the  precise  natiire  of  which  there  is  a  conflict 
of  evidence,  which  continued  over  a  period  of  several  days, 
until,  on  September  25th,  defendant  paid  Wright  $650,  and 
wrote  across  the  face  of  the  bill  the  following,  viz. :  **Sept.  25, 
1900.  Paid  $650  in  full  satisfaction  of  all  claims  and  guar- 
anteed against  liens,'*  and  this  was  signed  by  Wright  as 
follows:  ** Jersey  Island  Dredging  Co.,  per  W.  H.  Wright, 
Pres't."  At  this  time  no  bill  for  any  work  done  subsequent 
to  September  13th  had  been  presented.  It  is  this  statement 
written  across  the  face  of  the  bill  of  September  17th  that 
is  claimed  by  defendant  to  constitute  a  written  contract  of 
compromise  and  release  of  all  claims  on  account  of  dredging 
work,  not  only  for  such  work  as  was  done  prior  to  September 
17th,  and  embraced  in  said  bill,  and  that  done  between  Sep- 
tember 17th  and  September  25th,  but  also  for  that  done 
subsequent  to  September  25tb. 

It  is  apparent  that  construing  this  writing  most  favorably 
to  defendant,  it  could  not  include  any  claim  for  work  done 
subsequent  to  September  25th,  the  day  it  was  executed,  and 
that  defendant  was  compelled  to  resort  to  parol  testimony 
to  substantiate  the  claim  made  by  him, — ^viz.  that  the  $650 
was  paid  and  received  in  full  satisfaction  of  all  work  done 
and  to  be  done.  This  he  was  allowed  to  do,  and  he  testified 
that  there  was  a  dispute  both  as  to  the  character  and  manner 
of  work  and  the  charges  therefor,  and  that  he  and  Wright 
agreed  that  Wright  would  go  on  and  finish  such  dredging 
work  as  remained  to  be  done,  and  that  he  would  pay  Wright 
$650,  with  the  understanding  that  such  payment  ended  the 
matter,  and,  with  the  one  thousand  dollars  already  paid,  con- 
stitute full  payment  for  all  services  rendered  and  to  be  ren- 
dered under  the  contract. 

This  was  the  only  claim  made  by  defendant,  and  there  was 
no  pretense  that  the  writing  was  made  to  cover  in  addition 
to  the  charges  specified  in  the  bill,  merely  amounts  due  at 
its  date,  September  25th.     As  we  have  said,  defendant  was 
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allowed  to  give  this  evidence  to  support  a  claim  at  variance 
with  the  terms  of  the  writing. 

In  rebuttal,  Wright  was  allowed  to  testify  that  the  only 
item  in  the  bill  of  September  17th  that  was  ever  disputed 
was  the  charge  of  $168.60  for  fifty-three  hours  while  the 
dredger  was  aground,  Wright  claiming  that  such  charge  was 
entirely  proper  and  customary,  and  that,  after  several  inter- 
views, he  agreed  to  make  a  slight  reduction  and  accept  $650, 
if  Whitney  would  pay  that  sum  at  once.  He  further  testified 
that  there  was  no  discussion  or  consideration  as  to  any  other 
bill  or  claim  than  the  one  presented,  and  no  discussion  as  to 
the  payment  of  $650  being  in  full  as  to  anything  except 
that  bill,  and  that  at  the  time  of  the  payment  he  did  not 
know  what  work  had  been  done  since  the  making  of  the  bill. 
Thus  far,  he  certainly  did  no  more  than  to  testify,  in  reply 
to  the  testimony  of  defendant,  as  to  the  circumstances  under 
which  the  payment  was  made  and  the  writing  signed,  and 
to  contradict  the  testimony  of  defendant  as  to  a  parol  agree- 
ment at  variance  with  the  terms  of  the  writing. 

lie  was  then  asked,  **When  you  accepted  this  $650  and 
signed  this  paper,  what  were  you  settling?*'  and  answered, 
**That  bill,"  referring  to  the  bill  of  September  17th.  He 
was  then  asked,  **Were  you  settling  anything  else?"  and 
answered,  **No  sir."  The  questions  were  each  objected  to 
on  the  sole  ground  that  they  constituted  eflforts  to  contradict 
a  writing  by  parol  evidence,  and  the  objections  were  overruled. 
These  are  the  only  rulings  relative  to  the  admission  of  evidence 
which  are  assigned  as  error  and  discussed  in  defendant's  brief. 

The  questions  were  objectionable  as  calling  for  the  mere 
opinion  or  conclusion  of  the  witness,  but  no  such  objection 
was  made.  And  even  if  error  was  committed  in  the  admission 
of  such  testimony,  we  would  not  be  justified  in  holding  it 
to  be  prejudicial,  for  the  answers  of  the  witness  did  no  more 
than  to  give  the  conclusion  which  would  necessarily  follow 
his  testimony  as  to  the  circumstances  under  which  the  alleged 
release  was  signed.  The  answers  to  the  questions  under  con- 
sideration constituted  no  more  than  a  mere  summary,  in  the 
form  of  a  conclusion  or  opinion,  of  the  previous  testimony 
of  the  witness,  and  could  have  added  nothing  to  the  effect 
thereof  in  the  mind  of  the  trial  judge. 

There  was  certainly  no  error  in  the  admission  of  such  prt- 
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vious  testimony.  Assuming  that  the  writing  relied  on  con- 
stituted a  valid  contract  or  release  instead  of  a  mere  receipt, 
the  question  still  remained  as  to  what  was  released  thereby. 
It  is  true  the  writing  stated  that  the  $650  was  *'in  full  satis- 
faction of  all  claims,"  but  taking  into  consideration  the  fact 
that  this  was  written  across  the  face  of  the  itemized  bill  of 
September  17th,  and  that  the  amount  named  and  paid  was 
less  than  the  total  amount  of  such  bill,  it  cannot  reasonably 
be  claimed  that  it  clearly  and  explicitly  shows  a  release  and 
satisfaction  of  all  claims  of  whatever  nature  from  the  be- 
ginning of  the  world  to  the  date  thereof.  Taking  the  whole 
writing  together,  which  includes  not  only  the  statement  as 
to  payment,  but  also  the  bill  on  which  the  statement  is 
written,  one  might  reasonably  conclude  therefrom  that  the 
whole  subject-matter  of  the  release  was  the  bill  upon  which 
it  was  written  and  the  claims  evidenced  thereby,  and  in  the 
absence  of  any  evidence  at  all  as  to  the  surrounding  circum- 
stances, there  would  be  strong  groimd  for  holding  this  to 
be  the  proper  construction  of  the  writing.  Under  these 
circumstances,  parol  evidence  as  to  the  surrounding  circum- 
stances was  admissible,  in  order  that  the  trial  judge  might 
be  placed  in  the  position  of  those  whose  language  he  was  to 
interpret.     (Civ.  Code,  sec.  1647;  Code  Civ.  Proc,  sec.  1860.) 

Taking  as  true  the  evidence  of  Wright  as  to  these  circum- 
stances, which  for  the  purposes  of  this  appeal  must  be  done, 
there  can  be  no  doubt  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  conclusion  of  the  trial  court  that  the  instrument 
relied  on  by  defendant  was  a  release  only  of  such  claims  as 
were  evidenced  by  the  bill  of  September  17th.  As  has  been 
said,  none  of  these  claims  are  involved  in  this  action. 

We  cannot  see  that  the  additional  words  **and  guaranteed 
against  liens''  are  at  all  material  in  the  determination  of  the 
question  as  to  the  subject-matter  of  the  alleged  release. 

The  evidence  was  sufficient  to  sustain  the  finding  of  the 
trial  court  to  the  effect  that  no  part  of  the  amount  claimed 
had  been  paid.  Some  point  is  made  as  to  $250  shown  to 
have  been  advanced  by  a  tenant  of  defendant  to  plaintiff, 
but  the  evidence  entirely  fails  to  show  that  this  payment 
was  made  for  or  on  account  of  the  defendant,  or  that  it  was 
intended  as  a  payment  at  all. 

No  other  point  is  made  for  reversal. 

CXLIX  Cal.— 18 
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The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Sloss,  J.,  Shaw,  J.,  Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

BEATTT,  C.  J. — I  dissent  for  reasons  that  appear  in  the 
opinion  of  the  district  court  of  appeal. 

Rehearing  denied. 

The  following  is  the  opinion  of  the  district  court  of  appeal 
of  the  first  appellate  district,  rendered  on  the  7th  of  July, 
1905,  approved  in  the  dissenting  opinion  of  Chief  Justice 
Beatty : — 

HARRISON,  J. — The  plaintifip,  under  an  agreement  with 
the  defendant  therefor,  did  certain  dredging  work,  at  a  rate 
per  diem  agreed  upon  between  the  parties,  on  the  defendant's 
ranch  in  Sonoma  County,  at  the  head  of  San  Pablo  Bay,  on 
account  of  which  the  defendant  paid  to  it  one  thousand 
dollars  about  September  1,  1900,  leaving  a  balance  of  $97.75 
unpaid  upon  the  amount  then  claimed  to  be  due.  September 
17th  the  plaintiff  presented  a  bill  for  $721.35  (including  said 
unpaid  amount  of  the  former  bill),  which  it  claimed  to  be 
then  due  to  it.  The  defendant  objected  to  this  bill  on  the 
ground  of  the  unsatisfactory  character  of  the  work,  and 
also  disputed  his  liability  for  one  item  of  $168.60  in  the  bill, 
but  after  a  few  days  the  dispute  was  compromised,  and  the 
plaintiff  agreed  to  accept  $650.  The  defendant  thereupon 
paid  it  that  amount  of  money  on  September  25th,  and  the 
plaintiff  gave  the  defendant  the  following  receipt,  which  was 
indorsed  across  the  face  of  the  bill  and  signed  by  its  presi- 
dent: **Paid  $650  in  full  satisfaction  of  all  claims  and 
guaranteed  against  liens."  The  work  was  not  completed  at 
that  date,  and  after  its  completion  the  plaintiff  brought  the 
present  action  to  recover  the  sum  of  $550.45  claimed  by  it 
to  be  due  for  work  done  ''between  the  19th  and  30th  dajrs 
of  Septenib(y."  In  his  answer  the  defendant  denied  any 
liability  to  the  plaintiff,  and  alleged  that  all  claims  in  its 
favor  on  account  of  any  dredging  work  had  been  fuUy  com- 
promised, satisfied,  and  discharged.  Judgment  was  rendered 
in  favor  of  the  plaintiff,  from  which  and  from  an  order 
denying  a  new  trial  the  defendant  has  appealed. 
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At  the  trial  the  defendant  read  in  evidence  the  aforesaid 
bill  of  September  17th,  together  with  the  indorsement  of 
the  plaintiff  thereon,  and  gave  his  testimony  of  the  circum- 
stances under  which  it  was  made.  The  plaintiff's  president 
was  a  witness  in  its  behalf,  and  when  upon  the  stand  was 
asked  the  following  questions:  **Mr.  Wright,  at  the  time  of 
that  conversation  between  Mr.  Whitney  and  yourself,  that 
you  have  just  referred  to  was  any  bill  or  claim  under  dis- 
cussion or  consideration  other  than  that  shown  on  this  ex- 
hibit?" to  which  he  answered,  **No,  there  was  nothing  else 
except  that  bill." — **When  you  took  this  $650  what  claims 
were  you  settling?"  to  which  he  answered,  **That  bill." — 
**Were  you  settling  anything  else?"  to  which  he  answered 
''No,  sir." 

Objections  to  each  of  these  questions  were  duly  made  by 
the  defendant  upon  the  ground  of  incompetency,  in  that 
the  plaintiff  sought  thereby  to  contradict  the  terms  of  a  writ- 
ten instrument  by  parol  evidence.  The  court  overruled  the 
objections,  and  the  defendant  duly  excepted  thereto. 

The  appellant  contends  in  support  of  his  appeal  that  the 
court  erred  in  these  rulings,  and  that  for  this  reason  the 
judgment  should  be  reversed.  On  the  other  hand,  the  re- 
spondent contends  that  the  evidence  was  properly  received 
under  the  rule  that  the  terms  of  a  receipt  njay  be  always 
explained  or  contradicted  by  parol  evidence. 

The  rule  is  imiversal  that  a  simple  receipt  for  money  or 
for  property  paid  or  delivered  is  not  conclusive  thereof,  but 
is  merely  prima  facie  evidence  of  the  fact.  Such  a  receipt 
is  only  an  acknowledgment  or  admission  by  the  party  giving 
it  that  he  has  received  the  money  or  property  therein  named 
and,  like  any  other  admission  or  recital,  may  be  controverted 
or  explained  by  extrinsic  evidence.  (Greenleaf  on  Evidence, 
sec.  305;  2  Parsons  on  Contracts,  ^555;  Comptoir  d'Escomptes 
V.  Dreshach,  78  Cal.  15,  [20  Pac.  28].)  The  same  rule 
obtains  even  though  the  receipt  purports  to  be  **in  full" 
or  *'in  full  payment,"  of  an  admitted  or  undisputed  liabil- 
ity or  indebtedness.  A  creditor  does  not  discharge  his 
debtor  from  all  liability  upon  an  admitted  obligation  for  two 
thousand  dollars  by  receiving  from  him  only  one  thousand 
dollars,  even  though  he  give  him  a  receipt  *'in  full"  for  his 
claim.     Such  an  agreement  is  without  any  consideration  to 
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support  it.  (Ryan  v.  Ward,  48  N.  Y.  204,  [8  Am.  Rep.  539] ; 
American  Bridge  Co.  v.  Murphy,  13  Kan.  35;  Morris  v.  St. 
Paul  etc.  Co.,  21  Minn.  91 ;  Price  v.  Treat,  29  Neb.  543,  [45  N. 
W.  790].)  An  exception  to  this  rule  prevails  in  Connecticut, 
the  courts  of  that  state  having  at  an  early  day  {Fuller  v. 
Crittenden,  9  Conn.  401,  [23  Am.  Dec.  364]),  following  the 
rule  then  prevailing  in  England,  held  that  such  a  receipt  had 
the  effect  to  discharge  the  claim,  and  that  parol  evidence  could 
not  be  received  to  contradict  its  terms. 

A  receipt  **in  full  of  all  demands"  is  held  in  Illinois 
{Waldrath  v.  Norton,  5  Gilm.  437)  and  in  .Missouri  (Ireland 
V.  Spickard,  95  Mo.  App.  53,  [68  S.  W.  748] ),  to  be  subject  to 
explanation  by  parol  evidence;  while  in  Indiana  (Henry  v. 
Henry,  11  Ind.  236,  [71  Am.  Dec.  354]),  New  York  (Vedder 
V.  Vedder,  1  Denio,  257),  Wisconsin  (Conant  v.  Kimball,  95 
Wis.  550,  [70  N.  W.  74] ),  and  other  states  it  is  held  otherwise. 
So,  too,  a  receipt  of  that  character,  joined  with  a  receipt  for 
the  amount  of  a  particular  demand,  will  be  limited  to  the 
matter  particularly  expressed.  (See  Grumley  v.  Webb,  44 
Mo.  444,  [100  Am.  Dec.  304] ;  Randall  v.  Reynolds,  52  N.  Y. 
Super.  Ct.  145;  Civ.  Code,  sec.  1648.) 

A  receipt  may,  however,  be  accompanied  with  a  contract; 
as,  for  example,  where  the  money  for  which  it  purports  to 
be  given  is  pfiid  in  discharge  of  an  unliquidated  claim  for 
damages,  or  upon  a  compromise  or  settlement  of  a  con- 
tractural  liability,  when  the  amount  claimed  therefor  is  dis- 
puted and  the  receipt  purports  to  be  in  full  payment  or 
satisfaction  of  such  claim.  In  such  cases  the  transaction  is 
regarded  as  an  accord  and  satisfaction,  and  the  instrument 
will  have  the  same  effect  as  a  release  from  the  claim.  Such 
an  instrument  may  be  contradicted  as  to  any  facts  which 
it  erroneously  recites,  and  evidence  will  also  be  received  for 
the  purpose  of  showing  that  it  was  given  by  reason  of  some 
fraud  or  mistake  sufficient  in  equity  to  set  it  aside;  but  in 
the  absence  of  such  evidence  it  is  to  be  construed  in  accord- 
ance with  the  rules  for  interpreting  written  contracts.  A 
claim  or  demand  about  which  there  is  a  bona  fide  dispute, 
either  as  to  the  amount  claimed  or  as  to  the  existence  of  any 
liability  therefor,  is  an  unliquidated  claim,  and  the  acceptance 
of  a  part  thereof  upon  a  compromise  of  a  dispute  will  be 
a  sufficient  consideration  for  an  agreement  on  the  part  of 
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the  creditor  to  discharge  the  entire  claim.  {Tuttle  v.  Tuttle, 
12  Met.  551,  [46  Am.  Dec.  701]  ;  Nassoiy  v.  Tomlinscyn,  148 
N.  Y.  326,  [51  Am.  St.  Rep.  695,  42  N.  E.  715].)  A  receipt 
given  upon  such  compromise  which  purports  to  be  in  full 
satisfaction  of  the  claim  will  operate  as  a  contract  by  the 
creditor  for  the  discharge  of  the  debtor,  and,  like  any  other 
written  contract,  is  not  subject  to  be  varied  or  explained  by 
parol  evidence.  {Coon  v.  Knap,  8  N.  Y.  402,  [59  Am.  Dec. 
502] ;  Fuller  v.  Kemp,  138  N.  Y.  231,  [33  N.  E.  1034) ;  Komp 
V.  Raymond,  42  App.  Div.  32,  [58  N.  Y.  Supp.  909]  ;  Hills  v. 
Sommer,  53  Hun,  392,  [6  N.  Y.  Supp.  469] ;  Tanner  v.  Mer- 
rill, 108  Mich.  58,  [62  Am.  St.  Rep.  687,  65  N.  W.  664]  ; 
Cummings  v.  Baars,  36  Minn.  350,  [31  N.  W.  449] ;  Conant  v. 
Kimball,  95  Wis.  550,  [70  N.  W.  74]  ;  Stapleton  v.  King,  33 
Iowa,  28,  [11  Am.  Rep.  109] ;  Babcock  v.  Hawkins,  23  Vt.  561 ; 
Billiard  v.  Noyes,  58  N.  H.  312 ;  Goodwin  v.  Goodwin,  59  N. 
H.  548.) 

Under  these  rules  the  indorsement  of  the  plaintiff  upon 
the  bill  paid  by  the  appellant,  **Paid  $650  in  full  satisfaction 
of  all  claims,"  is  not  only  an  admission  that  that  amount 
of  money  was  paid,  but  it  also  operated  as  a  contract  of 
the  plaintiff  for  the  release  of  the  defendant  from  its  claim. 
The  testimony  of  both  the  appellant  and  the  president  of 
the  plaintiff  shows  that  the  defendant  disputed  the  correct- 
ness of  the  bill,  and  that  in  consequence  of  such  dispute  the 
latter  agreed  to  receive  $650  therefor,  and  signed  the  above 
indorsement.  The  term  ** satisfaction"  has  a  distinctive  sig- 
nificance in  legal  phraseology,  and  imports  a  release  and 
discharge  of  the  obligation  in  reference  to  which  it  is  given, 
and  the  statement  in  the  indorsement  that  the  money  paid 
was  in  satisfaction  of  **air'  claims  is  without  any  ambiguity 
in  its  terms,  and  includes  not  only  the  claim  on  which  it 
was  written,  but  every  other  claim  which  the  plaintiff  then 
had  against  the  defendant.  It  was  therefore  error  for  the 
court  to  receive  testimony  for  the  purpose  of  explaining 
the  terms  of  the  indorsement,  or  seeking  to  place  a  limitation 
upon  the  meaning  of  the  words  employed.  Especially  was  it 
error  to  permit  the  witness  to  testify  as  to  his  understanding 
of  the  claims  he  was  settling.  {Squires  v.  Amherst,  145  Mass. 
192,  [13  N.  E.  609]  ;  Baker  v.  Baird,  79  Mich.  255,  [44  N.  W. 
604] ;  Solary  v.  Webster,  35  Fla.  363,  [17  South.  646].) 


Digitized  by 


Google 


278  Knowles  v.  Crocker  Estate  Co.  [149  Cal. 

Whether  the  a^eement  thus  indorsed  upon  the  bill  had 
the  effect  to  discharge  the  defendant  from  liability  for  the 
work  done  for  the  plaintiff  after  September  25th  cannot 
be  determined  upon  the  record  before  us.  Such  discharge 
was  alleged  by  him  in  his  answer,  and  upon  the  trial  he 
gave  testimony  to  the  effect  that  the  $650  was  paid  to  the 
plaintiff  upon  an  agreement  between  them  that  it  should 
cover  not  only  the  work  already  done,  but  all  work  there- 
after to  be  done,  by  the  plaintiff  under  their  previous  agree- 
ment. At  the  trial  this  defense  was  presented  in  two 
branches;  one  by  the  above  indorsement,  which  by  its  terms 
is  limited  to  claims  existing  at  the  date  it  was  given;  the 
other  by  this  verbal  agreement.  The  finding  of  the  court 
that  the  allegations  of  the  answer  constituting  this  defense 
are  ** untrue,"  in  so  far  as  it  refers  to  the  claims  covered 
by  the  indorsement,  is,  as  we  have  seen,  not  sustained  by  the 
evidence ;  but  the  failure  to  make  a  finding  upon  that  portion 
of  the  defense  which  the  defendant  sought  to  sustain  by  the 
testimony  respecting  the  verbal  agreement,  notwithstanding 
such  testimony  was  denied  by  the  plaintiff,  necessitates  a 
new  trial. 

The  payment  to  the  plaintiff  by  the  Beet  Sugar  Company 
is  not  available  to  the  defendant  as  a  defense  to  the  plain- 
tiff's claim.  Aside  from  the  objection  that  such  defense  is 
not  alleged  in  the  answer,  there  was  no  evidence  that  the 
payment  was  made  for  or  on  account  of  the  defendant. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Cooper,  J.,  and  Hall,  J.,  concurred. 


[S.  F.  3149.     In  Bank.— May  31,  1906.] 

FRANK  S.  KNOWLES,  Respondent,  v.  CROCKER  ESTATE 
COMPANY,  and  E.  A.  LEIGH,  Appellants. 

Forcible  Entry  —  Actual  Possession  of  Plaintipp  —  Inclosurb  of 
Land. — ^Where  the  plaintiff  in  an  action  for  forcible  entry  had  built 
fences  which,  with  the  fences  then  existing  and  a  natural  barrier, 
made  a  substantial  inclosure,  such  inclosure,  without  any  other  act 
done  indicating  dominion,  constitutes  actual  possession  of  the  prem- 
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ises  sufficient  to  protect  it  against  the  intrusion  or  interference  of 
others. 

Id.— Acts  Constttutino  Forcibli  Entry. — ^Where  the  agent  of  the 
defendant  entered  upon  the  land  in  the  actual  possession  of  the 
plaintiff  during  his  temporary  absence,  with  a  number  of  men  acting 
under  his  direction  and  control,  and  proceeded  to  destroy  plaintiff's 
fences,  with  such  a  display  of  force  and  accompanied  by  such  instant 
acts  and  declarations  as  were  calculated  to  intimidate  the  plaintiff 
upon  his  return  to  the  premises  from  resisting  their  intrusion  and 
maintaining  his  possession,  such  conduct  constitutes  a  forcible  entry 
within  the  purview  of  the  statute. 

Id. — Result  of  Destruction  of  Fences — Possession  of  Dependant — 
Permitted  Entry  of  Plaxntitf  to  Remove  Stone.  —  Where  the 
result  of  the  destruction  of  plaintiff's  fences  was  to  make  the  tract 
previously  possessed  by  plaintiff  a  part  of  a  larger  tract  in  the 
possession  of  the  defendant,  the  mere  fact  that  plaintiff  was  per- 
mitted to  enter  without  objection  to  remove  some  stone  from  the 
premises,  which  was  no  detriment  to  defendant,  does  not  warrant 
the  claim  that  such  removal  placed  the  plaintiff  in  possession  of 
the  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County  and  from  an  order  denying  a  new  trial.  George 
H.  Buck,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morrison  &  Coj>e,  W.  L  Brobeck,  and  George  C.  Ross,  for 
Appellants. 

Edward  P.  Fitzpatrick,  and  B.  B.  Newman,  for  Respondent. 

LORIGAN,  J. — This  action  was  for  forcible  entry.  Judg- 
ment was  rendered  in  favor  of  plaintiff  for  a  restitution  of 
the  land  described  in  the  complaint  and  for  treble  the  amount 
of  damages  awarded  by  the  jury,  and  from  such  judgment 
and  an  order  denying  the  motion  of  defendants  for  a  new 
trial  this  appeal  has  been  taken. 

The  evidence  shows  that  the  land  described  in  the  com- 
plaint is  a  portion  of  a  larger  tract  of  about  thirty-three 
acres  in  extent  in  San  Mateo  County,  with  a  fence  on  the 
outside  and  with  cross-fences  thereon,  which  at  the  dates 
hereafter  mentioned  was  in  the  occupancy  of  one  Daly,  as 
tenant  of  the  defendant  Crocker  Estate  Company.  The  de- 
fendant Leigh  was  the  agent  of  said  company. 
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In  August,  1896,  plaintiff  bronght  an  action  against  the 
Crocker  Estate  Company  to  quiet  title  to  about  seven  acres 
of  such  tract,  and  the  next  month  entered  upon  such  larger 
tract  while  it  was  in  the  occupancy  of  Daly  and  built  a  fence 
along  the  eastern  line  of  the  tract  described  in  the  complaint 
and  along  its  southerly  line  to  a  point  where  there  was  already 
standing  a  fence  which  extended  in  a  northerly  direction 
along  all  but  a  small  portion  of  said  west  line,  where  there 
was  a  bluff.  This  bluff  and  these  fences — the  ones  on  the 
south,  west,  and  east — formed  an  inclosure  containing  the 
land  described  in  the  action  to  quiet  title,  and  in  the  com- 
plaint in  this  action,  and  upon  which  it  was  claimed  the 
forcible  entry  by  the  defendants  was  made.  The  east  and 
south  lines  of  fencing  built  by  plaintiff  amounted  to  about 
1,850  feet  in  length,  occupied  some  twenty  or  twenty-five 
days'  work  in  building  them,  and  no  one  interfered  with 
plaintiff  while  he  was  having  them  constructed.  The  tract 
inclosed,  except  the  extreme  northern  portion  thereof,  where 
there  was  an  old  quarry  of  about  an  acre  in  extent,  was 
fertile  soil,  capable  of  being  used,  as  it  had  been  many  years 
before,  for  agricultural  purposes.  ^ 

Immediately  after  building  the  fences,  plaintiff,  who  lived 
about  a  quarter  of  a  mile  from  the  tract,  commenced  gather- 
ing and  hauling  away  the  loose  rocks  scattered  about  the 
land,  which  it  was  necessary  to  do  in  order  to  thoroughly 
prepare  it  for  cultivation  or  for  farming  purposes.  For  that 
purpose  he  went  upon  the  land  every  few  days,  and  was  so 
employed  up  to  November  16,  1896.  The  rock  taken  off  was 
used  by  him  in  filling  a  ditch  near  where  he  lived,  but  which 
had  no  connection  with  the  land  inclosed  by  him,  and  in 
repairing  the  road  running  down  to  the  property.  After 
the  construction  of  the  fences  above  referred  to,  Daly  had 
no  further  occupancy  or  possession  of  the  property  described 
in  the  complaint  in  this  action,  and  did  not  enter  thereon, 
except,  by  permission  of  the  plaintiff,  to  drive  his  cattle 
through  gates  left  in  the  fences  constructed  by  plaintiff  so 
as  to  reach  property  of  the  Crocker  Estate  Company  rented 
by  him  and  located  beyond  the  tract  claimed  by  plaintiff. 

About  two  months  after  the  fences  were  built  by  the 
plaintiff,  the  defendant  Leigh,  acting  on  behalf  of  the  Crocker 
Estate  Company,  having  been   informed  of  their  erection. 
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employed  a  carpenter  named  Murray,  and  directed  him  to 
go  to  the  tract  and  tear  down  the  fences  erected  by  plaintiff, 
and  on  the  morning  of  November  16,  1906,  Murray  left  San 
Francisco  for  that  purpose.  Murray  had  engaged  seven  men 
to  assist  him,  and  they,  together  with  the  defendant  Leigh, 
met  him  on  that  day  at  a  place  appointed  near  the  tract. 
They  entered  it  from  the  northern  end  thereof,  driving  in 
with  a  light  wagon  with  a  single  horse,  without,  as  Murray, 
the  driver,  says,  being  under  the  necessity  of  opening  any 
gate  or  breaking  any  fence  (counsel  for  appellants  state  in 
their  brief  on  this  hearing  that  they  entered  through  an  open 
gate)  or  meeting  with  any  obstruction  or  opposition.  They 
carried  with  them  pickaxes,  shovels,  crowbars,  and  hatchets, 
reached  the  ground  about  noon,  distributed  themselves  along 
the  fences  constructed  by  plaintiff,  and  immediately  com- 
menced with  these  appliances,  pulling  them  up  and  knocking 
them  apart,  the  material  of  which  they  were  composed  being 
thrown  into  the  highway.  In  the  forenoon  of  that  day  the 
plaintiff  and  his  brother  had  been  engaged  in  hauling  some 
rock  from  the  land,  and  at  the  time  Murray  and  his  men  with 
the  defendant  Leigh  arrived  had  gone  home  to  dinner.  While 
the  fences  were  being  demolished,  the  father  of  plaintiff, 
passing  the  premises  on  his  way  to  town  and  hearing  the  noise, 
went  over  to  where  the  men  were  at  work,  and  asked  Leigh 
by  what  authority  he  was  destroying  them.  Leigh  answered 
that  he  was  advised  by  the  attorneys  for  the  Crocker  Estate 
Company  to  do  so, — to  tear  the  fences  down  and  take  posses- 
sion. The  plaintiff  and  his  brother  returned  about  one 
o'clock,  and  at  that  time  the  whole  fence  built  by  plaintiff 
on  the  eastern  and  southern  lines,  except  a  small  portion  on 
the  southern  line,  had  been  removed.  They  were  then  engaged 
in  tearing  down  this  latter  portion.  Plaintiff  also  demanded 
of  Leigh  by  what  authority  he  was  doing  it,  and  was  also  in- 
formed that  he  was  doing  it  at  the  instance  of  the  Crocker 
Estate  Company.  An  Italian,  who  was  passing  by  when  the 
fence  was  being  thrown  into  the  highway,  and  who  had  asked 
permission  of  Leigh  to  take  away  the  lumber,  and  had  been 
granted  it,  was  proceeding  to  carry  it  away  when  plaintiff 
came  up.  Plaintiff  told  the  Italian  not  to  take  the  lumber, 
when  Leigh  addressed  the  man,  saying,  **You  take  that  lum- 
ber away;  if  you  don't  I  will  have  it  burned."    Plaintiff  told 
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Leigh  he  w^ted  it  to  replace  the  fence,  to  which  Leigh 
responded,  **If  you  build  the  fence  there  I  will  tear  down 
all  the  fences  you  put  up."  Plaintiff  remonstrated  against 
the  destruction  of  the  fence,  but  no  attention  was  paid  to 
him,  and  the  work  of  demolition  continued  until  all  the  fence 
was  destroyed.  The  plaintiff  testified  that  Leigh's  manner 
at  that  time  was  veiy  impressive,  and  that  when  he  told  him 
he  would  tear  down  any  fence  that  plaintiff  might  erect  he 
was  very  firm  in  doing  so,  and  the  latter  took  him  as  though 
he  meant  what  he  said.  When  leaving,  after  the  fence  was 
destroyed,  Leigh  stated  to  plaintiff  that  if  he  built  the  fence 
again  he  would  probably  be  instructed  to  come  out  and  again 
tear  it  down.  There  was  no  quarrel  between  the  plaintiff  and 
Leigh;  neither  Leigh  nor  the  men  made  any  hostile  demon- 
stration towards  plaintiff,  and  the  latter  invited  none.  The 
interview  between  Leigh  and  himself  was  gentlemanly  and 
courteous.  No  attempt  was  made  by  plaintiff  by  force  to 
prevent  the  destruction  of  the  fences.  He  protested  against 
their  being  taken  down ;  that  is,  such  portion  of  the  south  fence 
as  was  left  when  he  arrived.  Leigh  ignored  the  protest;  the 
destruction  of  the  remainder  of  the  fence  by  his  men  went  on, 
with  an  express  declaration  on  Leigh's  part  of  his  intention  to 
destroy  any  other  fence  which  might  be  built.  Plaintiff 
testified  that  he  did  not  rebuild  the  fences,  because  he  thought 
it  was  useless  to  do  so ;  that  Leigh  would  have  torn  them  down 
as  fast  as  he  rebuilt  them;  that  his  attorney  told  him  not  to 
rebuild  them  because  of  Leigh's  threat  to  tear  them  down, 
and  that  upon  the  advice  of  his  attorney  he  did  not  rebuild 
them;  that  as  he  had  no  fence  to  inclose  the  land  there  was 
no  use  in  going  on  any  further  with  his  preparations  of  the 
land  for  farming  purposes.  The  conversation  between  Leigh 
and  the  plaintiff  appears  to  have  been  without  the  hearing 
of  Murray  and  the  other  men,  and  took  place  at  some  distance 
from  where  they  were  at  work,  during  which  time  Murray 
and  they  were  engaged  in  removing  the  remainder  of  the 
fence,  and  upon  its  accomplishment  Leigh  and  they  left  the 
scene. 

The  sections  of  the  Code  of  Civil  Procedure  under  which 
this  action  is  maintained  provide: — 

**  Section  1159.  Every  person  is  guilty  of  a  forcible  entry 
who  either:    1.  By  breaking  open  doors,  windows,  or  other 
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parts  of  a  house,  or  by  any  kind  of  violence  or  circumstances 
of  terror,  enters  upon  or  into  any  real  property.  ..." 

''Section  1172.  On  the  trial  of  any  proceeding  for  any 
forcible  entry  ...  the  plaintiff  shall  only  be  required  to 
show,  in  addition  to  the  forcible  entry  .  .  .  complained  of, 
that  he  was  peaceably  in  the  actual  possession  at  the  time 
of  the  forcible  entry.  ..." 

In  order  to  entitle  plaintiff  to  recover,  it  was  essential  that 
the  evidence  should  show  that  when  the  alleged  entry  was 
made  he  was  in  the  peaceable  and  actual  possession  of  the 
land  described  in  the  complaint,  and  that  the  entry  com- 
plained of  was  made  by  defendants,  accompanied  by  violence 
or  circumstances  of  terror. 

It  is  insisted  by  defendants  that  the  evidence  does  not 
show  the  existence  of  either  of  these  conditions,  which  are 
essential  to  a  recovery. 

As  far,  however,  as  the  peaceable  and  actual  possession 
of  the  plaintiff  on  November  16,  1900,  is  concerned,  we  think 
that  the  evidence,  considered  as  the  law  requires  it  to  be 
on  this  appeal,  in  a  way  most  favorable  to  support  the  ver- 
dict, sufficiently  establishes  that  it  was. 

The  evidence  shows  that  the  fences  built  by  plaintiff,  with 
the  fences  then  existing,  and  the  natural  barrier  on  the  north, 
made  a  substantial  inclosure  which  placed  the  premises  de- 
scribed in  the  complaint  in  the  exclusive  possession  of  plain- 
tiff. Thereafter  he  alone  exercised  acts  of  ownership  and 
dominion  over  the  tract  so  inclosed  to  the  exclusion  of  both 
the  Crocker  Estate  Company  and  its  tenant,  Daly.  This  was 
sufficient  to  constitute  actual  possession  within  the  terms  of 
the  statute.  It  was  not  indispensable  to  actual  possession 
that  the  plaintiff  should  have  resided  on  the  premises,  or 
that  he  should  have  cultivated  or  improved  them.  Actual 
occupancy  or  cultivation  or  improvement  is  not  requisite. 
An  inclosure  of  land  by  fences  or  substantial  barriers,  or  a 
combination  of  both,  constitutes  an  actual  possession  of  the 
premises  without  any  other  act  being  done  indicating 
dominion.  Such  an  inclosure  is  of  itself  a  sufficient  appro- 
priation of  the  land  to  the  visible  and  notorious  use  and 
control  of  the  person  making  the  inclosure  so  as  to  constitute 
actual  possession,  and  to  protect  such  possession  against  the 
intrusion  or  interference  of  others. 
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Our  attention  is  not  called  to  any  ease  which  holds  that 
such  an  inclosure  does  not  establish  actual  possession,  while 
the  authorities  in  this  state  (referring  to  such  only  as  dis- 
cuss the  subject  in  its  relations  to  actions  of  forcible  entry) 
are  uniformly  to  the  effect  that  it  does.  {Minium  v.  Burr, 
16  Cal.  110;  Shelby  v.  Houston,  38  Cal.  410;  Bruniagim  v. 
Bradshaw,  39  Cal.  24;  Gray  v.  Collins,  42  Cal.  152;  Goodrich 
V.  Van  Landigham,  46  Cal.  601.) 

The  possession  of  the  plaintiff  being  thus  actual  within  the 
contemplation  of  the  statute,  there  can  be  no  doubt  from 
the  evidence  but  that  such  possession  was  entirely  peaceable 
until  it  was  disturbed  by  the  entry  of  the  defendants  on 
November  16,  1900. 

Nor  is  there  any  force  in  the  other  claim  of  defendants 
that  the  evidence  shows  that  the  entry  upon  the  premises 
was  accompanied  by  no  such  violence  or  circumstances  of 
terror  and  ouster  of  the  plaintiff  from  the  possession  of  the 
land  inclosed  by  him  as  warranted  the  maintenance  of,  and 
the  judgment  for,  damages  and  restitution  of  the  premises 
in  this  summary  action  of  forcible  entry;  that  at  most  the 
evidence  shows  but  a  simple  trespass  by  defendants. 

We  are  at  a  loss  to  perceive  anything  in  the  evidence  upon 
which  the  idea  that  the  conduct  of  defendants  amounted  to 
but  a  simple  trespass  can  be  predicated.  The  avowed  pur- 
pose of  the  agent,  Leigh,  in  entering  upon  the  inclosure  was 
to  break  down  plaintiff's  fences  and  take  possession  of  the  land 
which  they  inclosed.  That  is  what  he  declared  he  was  instructed 
to  do,  and  which  he  did,  and  he  entered  directly  upon  the 
premises  as  inclosed  by  the  plaintiff  to  do  so.  He  entered  at 
an  hour  when  plaintiff  was  absent  at  dinner,  with  the  strength 
of  combined  numbers,  and  with  implements  as  equally  avail- 
able for  repelling  any  resistance  as  for  destroying  the  fences. 
He  came  in  force  with  sufficient  men  to  work  rapidly,  and 
when  plaintiff,  coming  on  the  scene  after  most  of  the  fence 
had  been  removed,  protested  against  further  destruction,  his 
protest  was  ignored,  and,  in  a  way  which  plaintiff  declares 
impressed  him  that  Leigh  meant  what  he  said,  the  latter 
declaring  that  any  fence  which  plaintiff  might  further  erect 
he  would  also  destroy.  It  is  true  that  plaintiff  made  no 
physical  effort  to  prevent  the  destruction  of  the  fence;  there 
was  no  personal  collision,  and  no  threats  made  save  as  above 
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stated.  But  it  was  not  necessary  that  the  plaintiff  should 
have  resisted  their  destruction  of  his  property  to^the  extent 
that  some  act  in  breach  of  the  peace  should  have  been  com- 
mitted. He  was  not  required  to  offer  resistance  to  their 
actions  in  order  to  demonstrate  by  possible  physical  injuries 
inflicted  upon  him  the  forcible  character  of  their  entry  upon 
the  premises.  It  must  have  been  obvious  to  plaintiff  as  a 
reasonable  man  that  to  have  offered  resistance  against  such 
a  force  as  confronted  him  would  have  only  precipitated  a  con- 
flict which  would  have  resulted  in  a  breach  of  the  peace, 
the  very  thing  the  Forcible  Entry  Act  was  intended  to 
prevent.  The  natural  impulse  of  one  who  finds  his  property 
being  invaded  or  destroyed  is  to  endeavor  to  prevent  it,  and 
this  he  will  naturally  do  unless  awed  by  the  manner  of 
invasion  or  apprehensive  of  violence  in  the  attempt  to  pre- 
vent its  destruction.  In  the  case  ^t  bar  the  jury  had  a  right 
to  find  from  the  evidence  that  the  entry  was  made  in  such 
a  manner  and  with  such  attendant  circumstances — ^the  display 
of  a  strong  hand  and  determined  purpose  upon  the  part  of 
Leigh  and  his  men  to  destroy  the  fences  and  resist  any 
attempt  to  prevent  their  doing  so — as  impressed  the  plaintiff 
with  a  fear  of  violence  should  he  endeavor  to  assert  his  rights 
to  prevent  their  action.  When  a  person  enters  upon  land  in 
the  actual  peaceable  possession  of  another,  with  a  number 
of  men  acting  under  his  direction  and  control,  with  such  a 
display  of  force  and  accompanied  by  such  instant  acts  as  are 
calculated  to  intimidate  the  occupant  from  resisting  their  intru- 
sion and  maintaining  his  possession,  such  conduct  is  sufficient 
to  constitute  a  forcible  entry  within  the  purview  of  the  statute. 
There  is  little,  if  any,  difference  in  the  facts  stated  in  the 
case  of  Ely  v.  Yore,  71  Cal.  130,  [11  Pac.  868],  and  those  in 
the  case  at  bar.  In  that  case,  upon  the  subject  which  we  are 
now  considering,  the  court  says:  **The  code  expression  of 
an  entry  by  *  violence  or  circumstances  of  terror'  is  the  equiv- 
alent of  the  English  statutory  law  expression  of  an  entry 
*with  strong  hand  and  a  multitude  of  people.'  To  constitute 
such  an  entry  under  either  law,  it  is  not  necessary  that  it 
should  be  accompanied  with  tumult  or  riot  directed  against 
the  person  of  the  party  in  possession.  It  will  be  suflfieient  if 
it  is  attended  with  such  a  display  of  force  as  manifests  an 
intention  to  intimidate  the  party  in  possession  or  to  deter 
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him  from  defending  his  rights  or  to  excite  him  to  repel  the 
invasion  of  his  possession,  and  thus  bring  about  a  condition 
of  things  which  the  law  was  intended  to  prevent  and  punish ; 
namely,  acts  tending  to  excite  a  breach  of  the  peace.  Where 
an  entry  is  made  with  such  a  display  of  force  accompanied 
by  destruction  of  property  upon  the  land  on  which  the  entry 
is  made  it  is  a  forcible  entry.  ...  It  is  conceded  that  the 
plaintiflf  was  in  the  actual  or  peaceable  possession  of  the 
premises  upon  which  the  defendants  at  an  unusual  time 
and  with  a  large  number  of  men  entered  by  tearing  down 
the  fence,  and  removing  its  material  to  another  part  of  the 
land.  Such  acts  were  more  than  a  trespass.  {Gray  v.  Collins, 
42  Cal.  152;  Brown  v.  Perry,  39  Cal.  23.) 

**The  fact  that  the  defendant  did  not  personally  remain  in 
possession  of  the  land  upon  which  he  entered  with  violence 
does  not  affect  the  character  of  his  entry.  He  was  legally 
adjudged  guilty  of  a  forcible  entry." 

The  case  of  Gray  v.  Collins,  42  Cal.  152,  156,  presents  also 
a  similarity  of  facts  with  the  case  at  bar,  and  declares  the 
same  doctrine  which  was  subsequently  followed  in  the  case 
from  which  we  have  just  quoted.  These  are  the  two  leading 
cases  in  this  state  on  the  point  to  which  we  have  cited  them, 
and  in  both  cases  it  is  held  that  evidence  such  as  is  presented 
in  the  present  case  was  sufificient  to  show  a  forcible  entry. 
Other  authorities  in  this  state  might  be  cited,  but  the  law 
in  its  application  to  such  a  kindred  state  of  facts  as  is  pre- 
sented here  is  so  clearly  stated  in  both  the  cases  referred  to 
as  to  make  these  citations  unnecessary. 

In  this  same  line  of  alleged  insufficiency  of  the  evidence 
to  show  that  a  forcible  entry  was  made,  it  is  claimed  that  it 
does  not  appear  that  the  defendants  took  or  remained  in 
possession  of  the  premises  which  were  inclosed  within  plain- 
tiff's fences,  after  such  fences  were  destroyed.  Without  dis- 
eifssion  whether  such  a  showing  under  subdivision  1  of  the 
section  relied  on  by  plaintiff  was  at  all  necessary,  it  is 
sufficient  to  say  that  the  avowed  intention  of  Leigh,  as  the 
evidence  discloses,  was  that  he  went  there  to  remove  the 
fences  and  take  possession  of  the  inclosed  land  and  that  he 
accomplished  the  latter  when  the  fences  were  destroyed,  and 
as  necessarily  incident  to  their  destruction.  The  inclosed 
tract   of   seven   acres,   before   its   segregation  by   plaintiff's 
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fences,  was  part  of  a  larger  tract  of  thirty-three  acres.  The 
effect  of  destroying  plaintiff's  fences  was  to  put  an  end  to 
plaintiff's  exclusive  control  and  dominion  over  this  seven- 
acre  tract  and  to  put  it  thereafter  in  possession  of  defendants 
as  part  of  such  thirty-three-acre  tract  by  reason  of  the  fences 
which  they  had  around  this  larger  tract.  The  fact  that 
plaintiff  entered  as  he  did  upon  the  land  after  the  fencing 
was  destroyed  and  took  away  some  stone  which  he  had  dug 
out  for  use  on  a  road  before  the  fences  were  destroyed,  and 
that  defendants  did  not  oppose  his  doing  so,  did  not  show 
that  the  plaintiff  was  still  in  possession.  It  only  tended  to 
show  that  defendants  did  not  consider  this  action  on  the  part 
of  plaintiff  as  interfering  with  their  possession  of  the  land 
as  now  part  of  the  larger  tract,  and  as  the  removal  of  the 
stonQ  was  no  detriment  to  the  land,  but  a  positive  benefit, 
they  were  not  adverse  to  its  removal. 

These  are  the  principal  points  urged  upon  this  appeal,  as 
grounds  for  a  reversal  and  concerning  which  we  deem  par- 
ticular consideration  necessary.  Additional  points  are  also 
presented  which,  however,  we  do  not  think  are  of  suflScient 
importance  to  merit  any  particular  mention. 

We  perceive  no  error  in  the  record  which  would  warrant 
a  reversal,  and  the  judgment  and  order  denying  the  motion 
for  a  new  trial  are  therefore  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Henshaw,  J.,  Sloss,  J.,  and  Mc- 
Parland,  J.,  concurred. 

Rehearing  denied. 


[Crim.  No.  1284.     In  Bank.— May  31,  1906.] 

THE   PEOPLE,    Respondent,   v.    THOMAS    P.    FALLON, 

Appellant. 

Criminal  Law — Murder — Evidence — Corpus  Deucti — Admission  of 
KiLUNO. — ^Where  defendant  was  charged  with  the  murder  of  his 
wife,  evidence  that  she  had  sued  him  for  divorce  and  was  living 
apart  from  him,  that  he  entered  her  room  with  her  two  days  there- 
after, that  pistol-shots  were  heard  therein,  that  he  came  out  with 
a  smoking  pistol  in   his  hand   which   was  found  to  contain   four 
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exploded  cartridge  shells,  that  his  wife  was  immediately  thereafter 
found  with  four  bullet-wounds  in  her  body,  from  the  effects  of  which 
she  immediately  died,  is  sufficient  proof  of  the  corpiis  delicti  to 
warrant  evidence  of  the  admission  of  defendant  that  he  killed  her. 

Id. — Instructions — "Malice  Aforethought." — Where  the  court  prop- 
erly instructed  the  jury  upon  the  different  degrees  of  murder  and 
upon  the  subject  of  "malice  aforethought,"  express  or  implied,  as 
defined  by  the  code,  the  court  properly  added:  "Malice  afore- 
thought of  either  kind  is  manifested  by  the  doing  of  an  unlawful 
or  felonious  act  intentionally  and  without  legal  cause  or  excuse.  It 
does  not  imply  a  pre-existing  hatred  or  enmity  towards  the  individual 
injured. ' ' 

Id.  —  Instructions' AS  to  Insanity  —  Disregard  op  Declarations — 
Befusal  of  Request  not  Prejudicial. — Where  the  defense  was  the 
insanity  of  the  defendant,  and  the  court  at  instance  of  the  defendant 
and  of  its  own  motion  had  fully  instructed  the  jury  upon  the  subject 
of  insanity,  and  that  if  they  found  him  unable  at  the  time  of  the 
homicide  to  distinguish  between  right  and  wrong  as  to  the  act 
charged  they  should  acquit  him,  he  was  not  prejudiced  by  the  refusal 
of  a  requested  instruction  that  if  the  jury  found  him  then  insane 
they  should  disregard  his  declaration  and  statements  then  made. 

Id. — bright  of  Jury  to  Consider  Declarations  on  Question  of  Sanity 
— Misleading  Request. — Such  request  was  properly  rejected  as 
misleading.  It  was  the  province  of  the  jury  to  consider  the  declara- 
tions of  the  defendant  in  determining  the  question  of  his  sanity  or 
insanity  at  the  time  of  the  homicide.  An  instruction  which  even 
inferentially  limits  or  restrains  the  right  of  the  jury  in  that  respect 
is  improper. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Wm.  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  J.  Guilfoyle,  Jr.,  and  Frank  V.  Cornish,  for  Appellant. 

II.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  and  Lewis  F.  Byington,  District  Attorney, 
for  Respondent. 

LORIGAN,  J. — Defendant  was  prosecuted  for  the  murder 
of  his  wife,  Agnes  Fallon,  in  San  Francisco,  April  1,  1904, 
convicted,  sentenced  to  be  executed,  and  appeals. 

Several  grounds  are  urged  for  a  reversal. 

It  is  insisted  that  the  court  erred  in  admitting  evidence  of 
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statements  made  by  defendant  immediately  after  the  shoot- 
ingy  that  he  had  shot  his  wife,  on  the  ground  that  at  the 
time  such  evidence  was  admitted  the  corpus  delicti  had  not 
been  proven.     When  these  admissions  were  received  the  evi- 
dence showed  that  about  six  o'clock  on  the  evening  of  April 
1,  1904y  the  defendant  and  his  wife  entered  her  room  at 
949  Mission  Street  (they  were  living  apart,  she  haying  com- 
menced an  action  for  divorce  from  him  a  couple  of  days 
previously) ;    that   shortly    thereafter   pistol-shots,    fired    in 
rapid  succession,  in  the  room  were  heard;  that  defendant 
immediately  came  out  of  the  room  with  a  smoking  pistol  in 
his  hand,  which  he  placed  in  his  pocket,  and  when  it  was 
taken  from  him  it  was  warm;  that  this  pistol  had  been  in 
the  possession  of  defendant  for  several  days  previously,  and 
when  taken  from  him  at  the  time  of  the  shooting  contained 
four  exploded  cartridge-shells;  that  immediately  after  the 
shooting  his  wife  was  found  lying  on  the  floor  of  the  room 
under  a  table  with  four  bullet-wounds  in  different  parts  of 
her  body, — one  in  the  throat,  another  in  the  heart, — from 
the  effects  of  which  she  immediately  died.     This  evidence 
was  sufficient  proof  of  the  corpus  delicti  or  of  the  elements  of 
crime — ^the  death  of  the  deceased  as  the  result  of  criminal 
means  or  agency — ^to  warrant  the  admissions  of  defendant 
that  he  killed  her;  admissions  which  the  evidence  complained 
of  shows  he  made  as  he  came  out  of  the  door  with  the  pistol 
in  his  hand  and  which  he  subsequently  reiterated. 

This  proof  of  corpus  delicti,  existing  at  the  time  these  par- 
ticular objections  to  the  admissions  of  defendant  were  offered, 
was  further  supplemented  by  additional  evidence  on  that 
subject,  which  makes  the  further  complaint  of  defendant, 
that  the  court  erred  in  refusing  to  advise  the  jury  to  acquit 
for  failure  of  such  proof,  entirely  without  merit. 

Complaint  is  made  relative  to  instructions.  The  court 
instructed  the  jury  fully  on  the  different  degrees  of  murder, 
and  upon  the  subject  of  "malice  aforethought,"  express  and 
implied,  in  its  relation  to  the  crime  of  murder.  The  court 
defined  these  different  kinds  of  malice  aforethought  as  they 
are  defined  in  the  code  itself,  and,  continuing,  used  this. lan- 
guage: '^  Malice  aforethought,  of  either  kind,  is  manifested 
by  the  doing  of  an  unlawful  or  felonious  act  intentionally 
and  without  legal  cause  or  excuse.    It  does  not  imply  a  pre- 
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existing  hatred  or  enmity  towards  the  individual  injured." 
It  is  of  this  quoted  portion  that  complaint  is  made.  We  per- 
ceive  no  valid  ground  for  criticism  of  it.  An  exactly  similar 
instruction  was  complained  of,  but  was  approved,  in  People 
V.  Balkwell,  143  Cal.  263,  [76  Pac.  1017],  as  being  a  correct 
statement  of  the  law. 

The  o^^y  defense  interposed  on  behalf  of  defendant  at 
the  trial  was  that  at  the  time  of  the  homicide  he  was  insane. 
Among  other  instructions  on  the  matter  of  insanity  requested 
by  counsel  for  defendant  was  the  following:  **If  you  are 
satisfied  by  a  preponderance  of  evidence  that  the  defendant 
at  the  time  of  the  fatality  was  in  such  a  state  of  mind  that 
he  could  not  distinguish  between  right  and  wrong  as  to  the 
act  charged,  you  should  disregard  as  a  circumstance  tending 
to  convict  him  any  and  all  statements  alleged  to  have  been 
made  by  him  at  that  time,  for  the  reason  that  if  then  insane 
he  was  not  responsible  for  and  cannot  be  bound  by  any 
statement  or  statements  made  by  him  at  that  time."  This 
instruction  the  court  refused  to  give,  and  counsel  now  insists 
that  refusal  was  error.  We  cannot  agree  with  him.  The 
jury  were  fully  instructed  under  other  proferred  instructions 
of  the  defendant  given  by  the  court,  and  in  the  instructions 
given  by  the  court  of  its  own  motion,  upon  the  subject  of 
insanity  and  of  the  right  of  defendant  to  an  acquittal  should 
they  find  that  at  the  time  of  the  homicide  he  was  insane  from 
any  cause — unable  to  distinguish  between  right  and  wrong  as 
to  the  act  charged.  The  jury  were  particularly  instructed 
at  the  request  of  defendant  that  if,  at  the  very  time  of  the 
commission  of  the  act  alleged  against  him  he  was  mentally 
unconscious  of  the  nature  of  the  act  in  which  he  was  engaged, 
he  was  legally  irresponsible  for  it,  and  should  be  acquitted. 
It  cannot  be  said  that  the  defendant  was  prejudiced  in 
refusing  to  give  an  instruction  telling  the  jury  that  if  they 
found  him  insane,  then  to  disregard  declarations  made  by 
him  at  the  time  of  the  homicide,  when  they  were  repeatedly 
told  that  a  finding  of  insanity  itself  entitled  him  to  an 
acquittal. 

But  aside  from  this  the  instruction  as  requested  was  mis- 
leading. The  statements  made  by  defendant,  which  his 
counsel  sought  by  this  instruction  to  have  the  jury  informed 
that  they  should  disregard  if  they  were  satisfied  defendant 
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was  insane,  were  his  declarations  made  immediately  after  the 
shooting,  that  he  had  shot  his  wife  and  certain  accompanying 
statements  assigning  his  reasons  for  doing  so.  The  instruction 
as  tendered  is  open  to  the  objection  that  it  leaves  the  jury 
to  infer  that  they  may  only  take  into  consideration  the  state- 
ments of  defendant  accordingly  as  they  find  from  the  other 
evidence  upon  the  subject  whether  at  the  time  of  the  killing 
he  was  sane  or  insane ;  that,  if  from  such  evidence  they  find 
him  sane  the  statements  fnay  be  considered  as  a  circumstance 
tending  to  convict;  if  they  find  him  insane  the  statements 
must  be  disregarded  as  a  circimistance  tending  to  that  end. 
The  instruction  ignores  entirely  the  right  of  the  jury  to  take 
these  statements  into  consideration  in  determining  the  ques- 
tion of  sanity  itself,  or  rather  leaves  an  inference  that  they 
are  only  to  be  considered  after  sanity  is  otherwise  established. 
Of  course,  no  such  limitation  on  the  right  of  the  jury  to 
consider  such  statements  is  warranted.  When  the  sanity  or 
insanity  of  a  defendant  at  a  given  time  is  involved,  it  is 
always  important  and  proper  that  his  acts  and  declarations 
at  such  time  should  be  considered  by  the  jury  in  determining 
that  question,  and  any  instruction  which  even  inferentially 
limits  or  restrains  that  right  is  improper.  There  may  be 
cases  (although  the  evidence  in  the  case  at  bar  does  not 
bring  it  within  the  class),  where  peculiar  circumstances  might 
call  for  an  instruction  to  the  jury  to  disregard  incriminating 
admissions  made  by  a  defendant  should  the  jury  find  him 
insane  when  they  were  made;  an  instruction  in  addition  to 
general  instructions  to  be  applied  in  determining  the  ques- 
tion of  sanity,  but  such  special  instruction  should  at  least  be 
framed  so  that  the  jury  would  not  be  left  under  the  erroneous 
impression  that  the  admissions  referred  to  were  not  to  be 
considered  by  them  as  bearing  on  the  question  of  sanity,  but 
only  to  be  disregarded  as  a  **  circumstance  tending  to  con- 
vict," should  the  other  evidence  in  the  case  show  that  the 
defendant  was  insane  when  he  made  them. 

It  is  true,  as  asserted  by  counsel  for  defendant,  that  in 
the  case  of  People  v.  Wreden,  59  Cal.  396,  it  was  held,  among 
other  errors  warranting  a  reversal,  that  the  lower  court  should 
have  given  an  instruction  tendered  by  the  defendant  in  that 
case,  that  **  *If  at  the  time  of  the  making  of  the  alleged  state- 
ments' the  jury  were  'satisfied  that  the  defendant  was  insane,' 


Digitized  by 


Google 


292  People  v.  Fallon.  [149  Cal. 

they  'should  disregard  them  entirely,  no  matter  what  caused 
the  insanity. '  ' '  This,  as  we  have  quoted  it,  is  the  entire  instruc- 
tion as  it  appears  to  have  been  there  requested.  The  opinion 
in  that  case  does  not  disclose  the  facts  or  circumstances  under 
which  the  statements  of  the  defendant  referred  to  were  made, 
or  indicate  the  statements  themselves  to  which  the  instruction 
was  intended  to  apply.  It  is  probable  that  peculiar  facts  in 
that  case,  which  did  not  exist  in  the  case  at  bar,  may  have 
made  the  instruction  a  proper  one  to  have  been  given,  inde- 
pendent of  other  general  instructions  as  to  the  law  to  be 
applied  in  determining  the  question  of  sanity.  But  whether 
they  did  or  not  it  will  be  noticed  that  the  instruction  in  the 
Wreden  case  is  very  different  from  the  one  under  considera- 
tion here.  The  giving  of  it  would  be  in  entire  harmony  and 
consonant  with  the  right  of  the  jury  to  take  such  statements 
into  consideration  in  determining  the  question  of  sanity.  The 
instruction  there  was  open  to  no  objection  that  it  entirely 
limited  the  jury  to  a  consideration  only  of  the  statements 
of  the  defendant  as  a  circumstance  tending  to  convict,  ignor- 
ing them  as  a  proper  element  to  be  taken  into  consideration 
in  determining  the  question  of  sanity  or  insanity,  while  this 
apparent  limitation  and  restriction  on  the  right  of  the  jury 
to  consider  it  for  that  purpose  is  the  particular  vice  of  the 
instruction  requlested  at  bar. 

This  disposes  of  all  the  points  made  on  appeal,  and  finding 
no  error  in  the  record,  the  judgment  and  order  denying  a 
new  trial,  which  are  appealed  from,  are  affirmed. 

Sloss,  J.,  Henshaw,  J.,  Angellotti,  J.,  Shaw,  J.,  and  Hall,  J., 
concurred. 

Note. — Justice  McFarland  being  unable  to  act.  Justice 
Hall,  one  of  the  justices  of  the  district  court  of  appeal  for 
the  first  appellate  district,  participates  herein  pro  tempore, 
pursuant  to  section  4  of  article  VI  of  the  constitution. 
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[S.  F.  No.  3465.    In  Bank.— June  7,  1906.] 

WILLIAM   H.   BONE,   Respondent,   v.    OPHIE   SILVER 
MINING   COMPANY,  Appellant. 

KsGLiOENCs — ^Latent  Danger — ^Unexploded  Blasts — Pleading — Igno- 
rance OF  Servant — Knowledge  op  Master  Admitted— Conflicting 
EviDENCS. — Where  a  complaint  for  injuries  from  unezploded  blasts 
in  a  mine  was  framed  under  the  rule  that  it  is  the  master's  dutj 
to  inform  the  servant  of  latent  or  extraordinary  dangers,  of  which 
the  master  has  knowledge  and  the  servant  has  not,  and  the  answer 
took  no  issue  upon  the  averment  of  defendants'  knowledge,  and 
rested  the  defense  upon  the  averment  that  plaintiff  was  informed  of 
the  unexploded  blasts  before  he  went  to  work,  the  admission  of 
such  knowledge  eliminates  all  question  as  to  the  negligence  of 
fellow-servants,  and  the  evidence  being  conflicting  as  to  whether  or 
not  plaintiff  was  informed  of  the  danger,  the  verdict  of  the  jury 
for  the  plaintiff  cannot  be  disturbed  upon  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Deal  &  Tauszky,  for  Appellant 

Milton  S.  Eisner,  and  Charles  S.  Wheeler,  for  Respondent. 

HENSHAW,  J. — In  the  decision  of  this  case  in  Depart- 
ment it  was  said : — 

**  Plaintiff  sued  defendants  to  recover  damages  for  personal 
injuries  sustained  by  him  while  he  was  a  miner  in  their 
employ.  The  gravamen  of  his  complaint  is  that  he  was  em- 
ployed by  defendants  and  put  to  work  excavating  rock  and 
soil  from  a  winze  in  their  mine,  in  which  winze  there  were 
certain  unexploded  charges  of  blasting-powder;  that  these 
unexploded  charges  of  blasting-powder  made  the  place  of 
his  labor  to  a  high  degree  unsafe  and  dangerous;  that  de- 
fendants knew  these  facts,  but  carelessly  and  negligently  put 
him  to  work  at  that  place  without  informing  him  of  them; 
that  while  so  at  work  one  of  these  charges  exploded  and  in- 
flicted upon  him  serious  injuries.  Trial  was  had  before  a 
jury  and  the  plaintiff  recovered.    From  the  judgment  in  hia 
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favor  and  from  an  order  denying  their  motion  for  a  new 
trial,  defendants  appeal. 

** Plaintiff's  testimony  showed  that  he  had  followed  mining 
for  some  thirty-eight  or  thirty-nine  years,  and  was  thoroughly 
familiar  with  the  work  and  with  the  use  of  giant  powder. 
He  testified  that  there  would  have  been  no  danger  in  his 
place  of  work  if  he  had  known  of  the  unexploded  charges, 
but  that,  being  in  ignorance  of  this  fact,  he  was  liable  at 
any  time  to  strike  one  of  them  with  his  pick  and  cause  it  to 
explode.  This  was,  in  fact,  what  happened.  He  further  tes- 
tified that  it  was  the  rule  in  the  mine  that  when  a  shot  failed 
to  explode  during  a  shift  the  miners  coming  off  reported  to 
the  foreman  or  watchman,  who,  in  turn,  would  notify  the 
men  of  the  oncoming  shift  so  that  they  could  guard  against 
any  possible  danger.  In  this  particular  case  there  was  a 
sharp  conflict  in  the  evidence  as  to  whether  or  not  the  plain- 
tiff had  been  informed.  The  jury,  however,  accepted  his  testi- 
mony, and  it  must  be  taken  as  proved  to  their  satisfaction 
that  plaintiff  was  put  to  work  in  the  winze  in  which  there 
were  unexploded  charges  of  giant  powder  without  being  in- 
formed of  that  fact.  Were  the  defendants  responsible  in  law 
for  this  failure  so  to  inform  him?  The  rule  is  unquestioned 
that  the  duty  of  informing  a  servant  of  latent  or  extraordinary 
dangers  or  risks  connected  with  the  service  of  which  the  master 
has  knowledge,  is  not  only  a  duty,  but  is  a  primary  duty  such 
that  the  delegation  of  it  to  another  cannot  relieve  the  master 
from  responsibility,  if  that  other,  in  turn,  shall  fail  to  give 
the  necessary  information.  {Baxter  v.  Roberts,  44  Cal.  192, 
[13  Am.  Rep.  160] ;  Rodgers  v.  Central  Pacific  R,  R.  Co.,  67 
Cal.  607,  [8  Pac.  377] ;  Berg  v.  Boston  etc.  Mining  Co.,  12 
Mont.  217,  [29  Pac.  545]  ;  Elledge  v.  National  City  etc.  Rail- 
way Co,  100  Cal.  287,  [38  Am.  St.  Rep.  290,  34  Pac.  720] ; 
Gibson  v.  Sterling  Furniture  Co.,  113  Cal.  6,  [45  Pac.  5] ; 
Eiggins  v.  Williams,  114  Cal.  182,  [45  Pac.  1041]  ;  Tedford 
V.  Los  Angeles  Electric  Co.,  134  Cal.  80,  [66  Pac.  76] ;  Simme 
V.  Kirk,  173  N.  Y.  7,  [65  N.  E.  741] ;  Woods  on  Master  and 
Servant,  2d  ed.,  sees.  354-448;  4  Am.  &  Eng.  Ency.  of  Law, 
p.  60,  note.)  It  is  to  be  noted,  however,  that  this  rule  applies 
to  latent  and  extraneous  dangers  of  which  the  master  himself 
has  knowledge,  or  of  which,  with  the  exercise  of  ordinary 
care,  he  should  have  had  knowledge.    This  is  of  course  a  just 
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limitation  upon  the  rule,  for  otherwise  the  law  would  be 
exacting  impossibilities  if  it  attempted  to  compel  the  master 
to  inform  the  servant  of  dangers  as  to  which  the  master 
himself  knew  nothing,  and  concerning  which  he  could  have 
acquired  no  information.  The  question,  therefore,  to  be  re- 
solved in  this  case  is  that  presented  as  an  issue  by  the  plead- 
ings,— ^namely,  did  the  defendants  have  knowledge  of  these 
unexploded  blasts,  and  yet  put  the  plaintiflE  to  work  in  the 
winze  where  they  were  without  giving  him  any  information 
concerning  themt" 

The  opinion  in  Department  then  proceeded  to  show  that 
the  only  persons  connected  with  the  corporation  having  knowl- 
edge of  the  unexploded  shots  were  the  foreman  and  the 
watchman,  and  the  case  was  disposed  of  under  an  instruction 
which  it  was  thought  that  the  court  had  given,  to  the  effect 
that  the  foreman  and  watchman  were  fellow-servants  of 
plaintiff,  and  their  failure  to  inform  plaintiff  was  the  negli- 
gence of  a  fellow-servant,  for  which  defendants  were  not 
responsible. 

Upon  petition  for  rehearing  it  was  pressed  upon  the  atten- 
tion of  the  court,  first,  that  the  court  was  in  error  in  supposing 
that  the  quoted  instruction  had  been  given.  In  fact,  it  was 
a  proposed  instruction  which  had  not  been  given.  Second,  it 
was  strenuously  insisted  that  the  question  which  in  Depart- 
ment was  said  to  be  presented  as  an  issue, — ^namely,  **Did  the 
defendants  have  knowledge  of  these  unexploded  blasts,  and 
yet  put  the  plaintiff  to  work  in  the  winze  where  they  were, 
without  giving  him  any  information  concerning  them?" — was 
not  a  question  in  the  case,  and  that  no  issue  whatever  had  been 
joined  by  defendants'  answer  as  to  the  knowledge  of  the 
defendants  which  was  charged  against  them  in  the  complaint. 

The  complaint  was  framed  under  the  rule  above  set  forth 
in  the  quotation  from  the  Department  opinion, — ^namely,  that 
it  is  the  master's  duty  to  inform  his  servant  of  latent  or  ex- 
traordinary dangers  or  risks  connected  with  the  service,  of 
which  the  master  has  knowledge  and  the  servant  has  not.  The 
complaint  charged  that  the  defendants  did  have  this  knowl- 
edge, that  the  plaintiff  did  not  have  it,  and  that  the  defendants 
put  plaintiff  to  work  without  informing  him  of  this  latent 
danger.  Under  the  most  liberal  construction  of  defendants' 
answer  it  cannot  be  said  that  issue  is  joined  upon  the  allega- 
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tion  of  their  knowledge.  First,  there  is  no  denial  what^ever 
of  the  knowledge.  Second,  the  answer,  admitting  knowledge 
of  the  unexploded  charges,  rests  its  defense  upon  the  aver- 
ment that  plaintiff  was  fully  advised  and  informed  of  the 
danger  before  he  went  to  work. 

This  admission  in  the  pleading  necessarily  eliminates  from 
the  case  all  question  as  to  whether  or  not  the  foreman  and 
the  watchman  were  fellow-servants,  and  as  to  whether  or  not, 
in  the  operation  of  a  mine,  there  was,  under  circumstances 
such  as  here  disclosed,  any  primary  duty  cast  upon  the  de- 
fendants to  inform  the  oncoming  shift  of  unexploded  blasts, 
or  whether  a  failure  of  an  outgoing  shift  so  to  do  was  merely 
the  negligent  failure  of  a  fellow-servant  All  this  is  eliminated, 
we  repeat,  because  the  case  as  presented  by  the  pleadings  is 
a  case  where  the  employer  admits  that  at  the  place  where  his 
employee  was  put  to  work  there  were  latent  and  extraordinary 
dangers,  and  that  he,  the  employer,  knew  of  these  dangers. 
There  is  left  in  the  case  the  sole  issue  as  to  whether  or  not, 
so  knowing,  he  advised  his  employee  of  this  concealed  hazard. 
Upon  this  point,  as  has  been  stated,  the  evidence  is  conflicting 
and  the  verdict  of  the  jury  may  not  be  disturbed. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Harrison,  J.,  Lorigan,  J.,  Sloss  J., 
and  Beatty,  C.  J.,  concurred. 

Note. — Justice  McFarland  being  unable  to  act,  Justice 
Harrison,  one  of  the  justices  of  the  district  court  of  appeal 
for  the  first  appellate  district,  participates  herein  pro  tempore, 
pursuant  to  section  4  of  article  VI  of  the  constitution. 

Rehearing  denied. 
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[&  F.  No.  3578.    Department  Two.-— Jnne  8,  1906.] 

A.  B.  HUNT,  AppeUant,  v.  A.  P.  JONES,   OROVILLB 
WATER  COMPANY,  et  al.,  Respondents. 

OOKPLkDHT     TO    ENTOBCB     WaTSB-BiGHTS  —  JUDGMENT     X7P0N     GENERAL 

Dbmubbeb — Gbound  or  Special  Demubreb  not  Considered. — Upon 
appeal  from  a  judgment  rendered  upon  general  demurrer  to  a 
eomplaint  for  an  injunction  to  restrain  the  corporation  defendant 
from  shutting  off  the  waters  of  a  stream  to  which  plaintiff  by  fair 
intendment  alleged  title  by  grant  from  an  association  under  which 
defendant  claimed  title,  any  ground  of  special  demurrer  for  uncer- 
tainty or  indefiniteness,  as  to  whether  plaintiff  took  title  from  the 
association  or  from  a  corporation  of  the  same  name  which  succeeded 
to  the  rights  of  the  association,  and  from  which  defendant  imme- 
diately deriyed  title,  cannot  be  considered. 
Id. — ^Personal  Covenant  as  to  Watsb-Bight  Ajtbctino  Land— Agreed 
Bats  ov  Payment— Pubchassbs  with  Notice — Enfobcement  in 
£<)X7ITT. — It  is  immaterial  whether  a  covenant  by  a  water  company 
to  charge  plaintiff  no  higher  rate  than  ten  cents  per  inch  for  every 
twenty-four  hours'  use  upon  his  land  of  water  purchased  from  the 
water  company  by  plaintiff  for  a  large  price,  sufficient  to  irrigate 
twenty  acres  of  plaintiff's  land,  was  a  covenant  running  with  the 
land  or  was  a  personal  covenant  in  relation  to  the  water-right  affect- 
ing his  land,  since  in  either  case  equity  will  enforce  the  covenant 
against  purchasers  from  the  water  company  with  notice  of  the  facts, 
who  will  be  compelled  to  furnish  water  on  the  same  terms  and  will 
be  restrained  from  shutting  off  the  water  for  non-payment  of  a 
higher  rate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  '^L  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  B.  Hunt,  Appellant,  in  pro.  per. 

Corbett  &  Goodwin,  for  Respondents. 

LORIQAN,  J. — This  is  an  appeal  from  a  judgment,  and 
involves  the  validity  of  an  order  sustaining  a  general  de- 
murrer interposed  to  an  amended  complaint  by  the  defendant 
OroviUe  Water  Company.  The  complaint  (it  is  quite  lengthy, 
and  we  give  such  a  synopsis  of  it  as  we  deem  pertinent  on 
this  appeal)  alleged  that  in  1887  an  association  known  as 
the  ThermaUto  Colony  Company  was  the  owner  of  two  op 
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three  thousand  acres  of  land  near  Oroville,  Butte  County,  and 
was  the  owner  at  the  same  time  of  a  large  supply  of  water; 
that  it  had  surveyed  said  land  into  lots  and  blocks  for  a  colony 
site,  and  had  laid  mains  and  water-pipes  along  the  ayenu^, 
of  said  tract,  and  was  running  water  through  them  for  the 
purpose  of  irrigating  said  lots  and  blocks  so  as  to  enable 
the  production  thereon  of  citrus  fruits;  that  thereafter,  and 
prior  to  1889,  plaintiff  entered  into  a  written  contract  with 
said  company  to  purchase,  and  did  purchase,  a  block  of  land 
consisting  of  twenty  acres;  that  as  part  of  said  contract  and 
sale  said  company  sold  to  plaintiff  a  sufficient  amount  of 
water  from  its  said  water-supply  to  irrigate  said  twenty  acres 
of  land  so  that  it  would  grow  citrus  fruits  thereon,  which  water 
was  to  be  delivered  by  said  company  upon  said  twenty  acres 
in  such  quantities  as  plaintiff  might  need,  plaintiff  to  pay  said 
company  not  to  exceed  ten  cents  per  inch,  miner's  measure^ 
ment,  for  each  twenty-four  hours  the  said  water  was  run  and 
used  by  him ;  that  the  covenant  selling  said  water  and  agree- 
ing to  furnish  the  same  was  made  a  covenant  running  with 
the  land  then  owned  by  said  company,  and  also  with  the  water- 
supply,  mains,  ditches,  and  water-pipes  owned  and  used  by 
it;  that  plaintiff  paid  to  said  company  for  said  twenty  acres 
of  land  and  said  water  the  sum  of  two  thousand  dollars  cash ; 
that  the  main  and  only  inducement  for  the  purchase  of  the 
said  land  was  the  sale  of  said  water  as  aforesaid,  and  that 
the  land  without  the  water  was  not  of  the  value  of  five  dollars 
an  acre;  that  thereafter  said  company  not  having  conveyed 
said  land  and  water  to  plaintiff,  and  the  legal  title  being  in 
defendant  A.  F.  Jones,  at  the  request  of  the  company,  Jones 
conveyed  to  plaintiff  said  land  and  water,  which  conveyance 
in  1894  plaintiff  caused  to  be  recorded  in  Butte  County.  At 
the  time  of  his  purchase  of  the  land  and  water  the  company 
had  laid  down  mains  and  pipes  for  carrying  it  to  the  tract 
purchased  by  him;  that  relying  on  the  promises,  covenants, 
and  agreements  of  said  company  to  furnish  said  water  at  the 
price  agreed,  said  plaintiff  set  out  said  twenty  acres  in  olive 
and  orange  trees,  and  said  company  furnished  plaintiff  with 
water  from  said  pipes  and  mains  according  to  the  terms  of 
the  agreement  for  many  years  thereafter;  that  in  1898  the 
defendant  Oroville  Water  Company  purchased  from  said 
Thermalito  Colony  Company  its  entire  water-supply,  water- 
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ditches,  water-rights,  pipe-lines,  and  mains,  and  its  right  to 
run  water  in  said  pipes  and  deliver  and  sell  the  same  to 
persons  who  had  purchased  land  from  said  colony  company 
in  said  tract,  and  ever  since  said  date  has  been  selling  and 
furnishing  water  to  said  persons  by  means  of  said  water- 
supply  and  mains  aforesaid ;  that  at  the  time  of  the  purchase 
by  said  water  company  it  knew  that  plaintiff  had  purchased 
said  twenty  acres  of  land  from  the  Thermalito  Colony  Com- 
pany and  a  sufficient  amount  of  water  to  irrigate  the  same, 
according  to  the  terms  herein  referred  to,  and  had  for  many 
years  been  in  the  actual  use  and  possession  of  said  land, 
growing  citrus  fruits  thereon,  and  irrigating  the  same  from 
said  water  supply  purchased  by  him  from  the  colony  com- 
pany; that  the  said  Oroville  Water  Company  after  its  pur- 
chase and  up  to  1902  furnished  water  to  irrigate  said  piece 
of  land  according  to  said  terms;  that  in  said  year  it  notified 
plaintiff  that  he  would  have  to  pay  one  hundred  dollars  a 
year  for  water-rights  to  irrigate  said  lot,  and  if  half  thereof 
was  not  paid  by  the  first  of  April  of  that  year  the  water  would 
be  shut  off  from  use  by  him;  that  if  said  water  is  shut  off 
as  threatened  by  defendant  and  the  said  orange  and  olive 
trees  not  irrigated  each  month  they  will  die;  that  said  land 
without  said  water  to  irrigate  said  trees  would  be  worthless; 
that  there  is  no  means  or  way  by  which  said  land  can  be  irri- 
gated except  by  said  water-supply,  water-pipes,  and  mains 
of  defendant,  and  that  to  shut  off  said  water  would  cause  him 
irreparable  damage  and  injury;  that  the  plaintiff  had  already 
expended  in  the  care  and  growing  of  said  trees  more  than 
four  thousand  dollars.  The  prayer  of  the  complaint  was  for 
a  perpetual  injunction  restraining  defendant  corporation  from 
shutting  off  the  waters  as  threatened,  and  for  a  decree  deter- 
mining his  right  to  said  water  as  contracted  for  and  conveyed 
by  the  Thermalito  Colony  Company  to  him. 

As  we  have  said,  the  demurrer  which  was  sustained  to  the 
complaint  was  a  general  one.  Much  of  the  brief  of  respond- 
ents is  devoted  to  the  point  that  the  allegations  of  the  com- 
plaint are  indefinite  in  several  respects,  particularly  as  to 
whether  plaintiff  purchased  his  land  and  water-rights  from 
the  Thermalito  Colony  Company,  an  association,  or  the  Ther- 
malito Colony  Company,  a  corporation,  which  latter  corpora- 
tion, while  we  have  not  mentioned  it  heretofore  in  our  state- 
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ment,  was  composed  of  the  same  persons  who  had  constituted 
the  asBOciationy  and,  by  the  allegations  of  the  complaint,  it 
appears  therefrom  sacceeded  to  all  the  rights  of  the  association 
to  the  water-supply,  water-mains,  and  right  to  furnish  water 
to  said  colony,  and  subsequently  transferred  them  to  the  de- 
fendant Oroville  Water  Company.  We  think  a  fair  con- 
sideration of  the  complaint  shows  that  the  plaintiff  alleged 
that  he  purchased  his  land  and  water  from  the  Thermalito 
Colony  Company,  the  association.  But  if  the  complaint  were 
indefinite  or  uncertain  in  this  respect,  it  was  subject  to  a 
special  and  not  a  general  demurrer.  {Amestay  y.  Electric 
B.  T.  Co.,  95  Cal.  311,  [30  Pac.  550] ;  Lawrence  N(U.  Bank 
V.  Kowalsky,  105  Cal.  41,  [38  Pac.  517] ;  Daggett  v.  Gray, 
110  Cal.  169,  [42  Pac.  568].) 

It  is  further  insisted  that  the  contract  with  reference  to  the 
water-supply  for  the  benefit  of  plaintiff's  land  made  by  the 
association  was  not  a  covenant  running  with  the  land,  but, 
at  most,  a  personal  covenant  which  was  not  binding  upon  the 
water  company  defendant  as  assignee  of  the  Thermalito  Colony 
Association.  We  do  not  discuss  the  point  as  to  whether  the 
covenant  here  in  question  was  one  running  with  the  land 
so  as  to  bind  the  assignee  of  the  water  company  as  grantee  of 
plaintiff's  covenanter,  the  Thermalito  Colony  Company,  asso- 
ciation, because  we  think  that,  treated  simply  as  a  personal 
covenant  or  agreement  under  the  allegations  of  the  complaint, 
a  court  of  equity  would  be  warranted  in  enforcing  it  against 
the  defendant  There  can  be  no  doubt  of  the  proposition  that 
personal  covenants  or  agreements  bestowing  benefits  and  im- 
posing restrictions  upon  the  use  of  land  may  be  enforced 
in  equity,  where  a  subsequent  purchaser  from  the  covenanter 
takes  with  notice  of  an  existing  equitable  daim  or  interest  in 
favor  of  another. 

The  general  rule  is  stated  in  Pomeroy*s  Equity  Jurispru- 
dence (2d  ed.,  sees.  688  and  689) :  ''The  third,  and,  in  its 
practical  effects,  by  far  the  most  important  rule  is,  that  a 
party  taking  with  notice  of  an  equity  takes  subject  to  that 
equity.  The  full  meaning  of  this  most  just  rule  is,  that  the 
purchaser  of  an  estate  or  interest,  legal  or  equitable,  even 
for  a  valuable  consideration,  with  notice  of  an  existing  estate, 
interest,  claim  or  right,  or  to  some  subject-matter,  held  by  a 
third  person,  is  liable  in  equity  to  the  same  extent  and  in  the 
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same  maimer  as  the  person  from  whom  he  made  the  pur- 
chase ;  his  conscience  is  equally  bound  with  that  of  his  vendor, 
and  he  acquires  only  what  his  vendor  can  honestly  transfer. 
...  A  purchaser  with  notice  of  a  prior  contract  to  sell  or 
lease  takes  subject  to  such  contract,  and  is  bound  in  the 
same  manner  as  his  vendor  to  carry  it  into  execution.  .  .  . 
On  the  same  principle,  if  the  owner  of  land  enters  into  a 
covenant  concerning  the  land,  concerning  its  uses,  subjecting 
it  to  easements  or  personal  servitudes  and  the  like,  and  the 
land  is  afterwards  conveyed  or  sold  to  one  who  has  notice  of 
the  covenants,  the  grantee  or  purchaser  will  take  the  premises 
bound  by  the  covenant,  and  will  be  compelled  in  equity  either 
to  specifically  execute  it,  or  will  be  restrained  from  violating  . 
it;  and  it  makes  no  difference  whatever  with  respect  to  this 
liability  in  equity  whether  the  covenant  is  or  is  not  one  which 
*in  law  runs  with  the  land.'  " 

In  Whitney  v.  Union  Railway  Co.,  11  Gray  359,  [71  Am. 
Dec.  715],  it  is  said:  **The  precise  form  of  the  nature  of  the 
covenant  or  agreement  is  quite  immaterial.  It  is  not  essential 
that  it  should  run  with  the  land.  A  personal  covenant  or 
agreement  will  be  held  valid  and  binding  in  equity  on  a 
purchaser  taking  the  estate  with  notice.  It  is  not  binding 
upon  him  merely  because  he  stands  as  an  assignee  of  the  party 
who  makes  the  agreement,  but  because  he  has  taken  the 
estate  with  notice  of  a  valid  agreement  concerning  it  which 
he  cannot  equitably  refuse  to  perform." 

These  authorities  undoubtedly  sustain  the  proposition  that 
where  a  prox)er  case  is  presented,  equity  will  enforce  a  personal 
covenant  or  agreement  relative  to  land  as  effectually  as  would 
a  court  of  law  had  the  covenant  been  one  clearly  running  with 
the  land.  And  we  think  there  can  be  no  question  but  that 
the  facts  alleged  in  the  complaint  show  a  proper  case  for 
the  application  of  the  rule  in  the  case  at  bar.  There  is 
every  equitable  reason  for  its  application,  and  none  to  be 
suggested  why  it  should  not  be  applied.  The  Oroville  Water 
Company  acquired  its  title  to  the  waterworks  and  right  to 
distribute  water  throughout  the  colony  tract  from  the  com- 
pany from  which  plaintiff  had  purchased  his  land  and  right 
to  the  water,  with  full  knowledge  of  the  interest  that  plaintiff 
had  acquired  under  his  deed.  It  undoubtedly  was  advised 
of  the  situation  and  surroundings  and  knew  that  the  land  on 
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which  this  water  was  being  distributed  was  only  valuable 
by  reason  of  the  fact  that  water  to  irrigate  it  could  be  pro- 
vided. The  sole  inducement  to  the  purchaser  of  the  tract 
acquired  by  plaintiff  was  that  he  could  acquire  a  water-right 
in  connection  with  it;  that  without  it  the  land  was  practically 
worthless,  and  he  did  acquire  this  right  practically  for  a 
cash  consideration  of  nineteen  hundred  dollars — ^the  right 
to  have  water  distributed  on  his  land  at  certain  fixed  rates, 
and  on  the  faith  of  such  purchase  and  contract  set  out  his 
orchard  and  expended  thousands  of  dollars  in  caring  for  it; 
that  without  the  use  of  this  water  his  orchard  would  perish 
and  his  investment  become  a  total  loss.  All  these  facts  must, 
in  the  nature  of  things,  have  been  known  to  the  defendant 
corporation  when  it  purchased  from  the  association,  and  it 
particularly  knew,  so  it  is  alleged,  that  plaintiff  had  pur- 
chased his  land  and  accompanying  water-right  from  its 
grantor.  Taking  all  these  facts  into  consideration,  it  would 
be  clearly  inequitable,  after  plaintiff  had  paid  a  full  considera- 
tion of  nineteen  hundred  dollars  for  the  water-right,  which 
he  was  enjoying  at  the  time  that  the  defendant  made  its 
purchase  from  the  association,  to  say  that  the  association 
could  transfer  all  its  interest  in  the  water-supply  to  the 
defendant,  and  that  though  the  latter  knew  of  plaintiff's  pur- 
chase and  right  thereunder,  it  nevertheless  acquired  the  prop- 
erty from  the  association  free  from  any  claim  or  interest 
in  favor  of  plaintiff  as  to  the  particular  water-right  which 
he  had  previously  purchased,  and  likewise  free  from  any 
obligation  the  association  had  incurred  or  assumed  relative 
to  it  in  his  favor.  If  this  were  true,  it  would  follow  that 
defendant  would  be  under  no  obligation  to  furnish  plaintiff 
with  any  water  for  irrigation  at  all,  with  the  inevitable  result, 
if  it  did  not,  that  his  orchard  would  perish  and  his  property 
become  worthless.  The  facts  recited  in  the  complaint  we 
think  set  forth  a  proper  case  in  which  equity  should  inter- 
fere to  prevent  this  result,  and  that  the  order  sustaining  the 
demurrer  was  erroneous. 

The  judgment  is  reversed,  with  directions  to  the  lower  court 
to  overrule  the  demurrer  and  allow  the  defendant  to  answer. 

Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 

Hearing  in  Bank  denied. 
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[&  F.  No.   3584.     Department  Two. — June   S,   1906.] 

HENRY  N.  MORSE,  AppeUant,  v.  E.  S.  M.  STEELE,  Ex- 
ecutrix  of  Will  of  E.  L.  G.  Steele,  Deceased,  Respondent 

Estates  op  Deceased  Persons — Claim  on  Contract — ^Presentation 
BEFORE  Suit  Essential. — A  claim  founded  upon  a  contract  made 
with  a  deceased  person  must  be  presented  as  a  claim  against  the 
estate  of  the  decedent  as  a  condition  precedent  to  a  suit  against  the 
executor  or  administrator,  and  a  complaint  in  an  action  against  an 
executrix  upon  such  a  claim,  which  does  not  allege  presentation  of 
the  claim  to  the  executrix  before  suit,  does  not  state  a  cause  of 
action. 

Id.  —  Action  aoaiJtst  Executrix  —  Loss  op  Live-Stock  —  Breach  op 
Contract— Tort — Insuppictknt  Complaint. — A  complaint  against 
an  executrix,  as  such,  for  damages  payable  out  of  the  estate,  alleging 
a  contract  with  decedent  made  about  six  years  before  suit,  under 
which  plaintiff  delivered  live-stock  to  decedent,  to  be  eared  for  as 
carefully  as  his  own  stock  upon  decedent's  ranch,  and  to  be  bred 
for  four  years,  when  the  contract  was  to  terminate,  and  colts  were 
to  be  sold  for  their  mutual  benefit,  and  the  original  live-stock  was 
to  remain  the  property  of  plaintiff,  and  alleging  that  decedent,  who 
died  two  years  after  date  of  the  contract,  and  the  executrix  neglected 
to  care  for  the  animals  of  plaintiff,  by  reason  of  which  they  were 
lost  and  destroyed  and  never  returned  to  plaintiff,  to  plaintiff's 
damage  in  the  sum  of  eight  thousand  dollars,  is  based  upon  breach 
of  contract  alleged,  and  not  upon  tort;  and  is  demurrable  for  failure 
to  aUege  a  presentation  of  the  claim  to  the  executrix  before  suit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Noble  Hamilton,  R.  M.  P.  Soto,  and  J.  W.  Dorsey,  for 
Appellant. 

Bishop,  Wheeler  &  Hoefler,  and  J.  P.  Bowie,  for  Respondent. 

THE  COURT.— In  September,  1892,  E.  L.  G.  Steele,  the 
owner  of  a  ranch  in  El  Dorado  County,  entered  into  a  written 
contract  with  plaintiff  with  reference  to  the  care  and  proceeds 
of  certain  live-stock,  which  were  to  be  and  were  delivered  by 
plaintiff  to  Steele.  By  the  terms  of  the  contract  plaintiff  was 
to  deliver  about  one  hundred  jacks,  jennies,  and  mares  to 
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Steele  upon  his  ranch.  Steele  was  to  receive  the  animals  and 
care  for  them  **as  carefully  as  he  did  for  his  own  stock." 
They  were  to  be  bred  for  four  years,  and  at  the  end  of  four 
years  the  colts  were  to  be  sold  for  the  mutual  benefit  of  the 
parties  to  the  contract,  provided  that,  by  the  consent  of  both 
parties,  a  portion  of  the  colts  might  be  sooner  disposed  of. 
It  was  provided  that  the  agreement  should  come  to  an  end 
at  the  expiration  of  four  years,  and  that  Steele  should  have 
no  ownership  in  the  original  stock  delivered  to  his  custody. 
About  two  years  after  the  execution  of  the  contract  Steele 
died,  and  the  defendant  and  respondent  herein  became  ex- 
ecutrix under  his  will.  After  she  had  qualified  as  such 
executrix,  plaintiff  presented  the  contract  in  question  to  her 
as  a  contingent  claim  against  the  estate.  The  claim  was  re- 
jected, and  plaintiff  then  commenced  suit  in  the  superior  court 
of  the  city  and  county  of  San  Francisco.  Judgment  passed 
for  the  executrix  upon  the  pleadings,  it  being  shown  on  the 
face  of  the  complaint  that  the  action  was  prematurely  brought 
and  that  the  claim  was  not  due  when  the  complaint  was  filed. 
Upon  appeal  the  judgment  of  the  lower  court  was  affirmed 
by  this  court  in  Morse  v.  Steele,  132  Cal.  456,  [64  Pac.  690]. 
The  present  action  was  brought  on  September  28,  1898,  while 
the  appeal  in  the  former  action  was  pending.  The  two 
months  allowed  by  section  1498  of  the  Code  of  Civil  Pro- 
cedure after  the  claim  became  due  within  which  to  commence 
suit  thereon  had  elapsed,  the  present  action,  in  fact,  having 
been  brought  nearly  two  years  after  the  claim  upon  which 
it  was  founded  had  become  due.  Respondent  herein  is  sued 
as  executrix  only,  and  it  is  asked  that  judgment  be  rendered 
against  her  **as  executrix  payable  in  due  course  of  adminis- 
tration.'* The  defendant  demurred  to  plaintiff's  complaint; 
the  demurrer  was  sustained  by  the  court  without  leave  to 
amend,  upon  the  ground  that  the  complaint  did  not  show 
that  the  claim,  which  was  the  foundation  of  the  suit,  had  been 
presented  to  the  executrix  of  Steele's  estate,  which  presenta- 
tion is,  under  the  provisions  of  section  1500  of  the  Code  of 
Civil  Procedure,  a  prerequisite  to  a  suit  thereon,  if  the  claim 
be  founded  on  contract.  It  is  undisputed  that  a  complaint 
which  does  not  allege  presentation  of  the  claim,  if  presentation 
of  a  claim  is  necessary,  fails  to  state  a  cause  of  action,  since 
by  section  1500  presentation  of  a  claim  is  a  condition  pre- 
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cedent  to  suit  {Ellissen  v.  EaUeck,  6  Cal.  393;  Morrow  v. 
Barker,  119  Cal.  65,  [51  Pac.  12] ;  Humboldt  Society  v. 
Bumham,  111  Cal.  345,  [43  Pac.  971].) 

To  meet  this,  appellant  contends  that  the  cause  of  action 
set  forth  in  the  complaint  is  not  for  breach  of  contract,  but 
is  for  tort  pure  and  simple,  and  that  the  presentation  of  a 
claim  is  therefore  not  necessary.  This  position  is  untenable. 
The  complaint  sets  up  the  contract,  alleges  performance  upon 
the  part  of  plaintiff,  and  avers  that  Steele  in  his  lifetime, 
and  afterwards  defendant  as  executrix,  failed  and  neglected 
to  take  care  of  the  animals,  and  that  by  reason  of  such  failure 
and  neglect  they  were  lost  or  destroyed,  and  that  they  had 
never  been  returned  to  him,  to  his  damage  in  the  sum  of 
eight  thousand  dollars.  Though  not  expressed,  it  was  the 
implied  duty  of  Steele  in  his  lifetime,  and  of  the  executrix, 
to  have  returned  the  stock  at  the  expiration  of  the  bailment, 
and  this  duty  itself  arose  under  the  contract,  as  explicitly 
as  though  it  had  been  expressly  provided  for.  The  complaint 
avers  that  ''immediately  after  said  contract  was  executed 
and  in  pursuance  thereof"  plaintiff  delivered  the  live-stock 
to  Steele,  and  the  case  is,  in  all  its  essentials,  like  that  of 
Chapman  v.  State  of  California,  104  Cal.  690,  [38  Pac.  457, 
43  Am.  St.  Rep.  158],  where  the  harbor  commissioners  of 
San  Francisco  had  received  upon  the  wharves  of  the  city 
coal  of  the  plaintiff.  While  the  coal  was  upon  the  wharf  it 
broke,  **by  reason  of  the  negligence  and  carelessness  of  the 
defendant,  its  officers  and  agents,  ...  in  failing  and  neglecting 
to  keep  said  wharf  in  good  and  sound  condition  and  repair,*' 
and  the  coal  was  sunk  in  the  bay  and  lost  to  plaintiff.  The 
action  was  against  the  state.  If  it  was  in  tort,  plaintiff  was 
not  entitled  to  recover.  This  court  after  so  stating,  declared : 
**But  we  are  clearly  of  the  opinion  that  the  cause  of  action 
alleged  in  the  complaint  is  not  of  this  character.  It  is  not 
founded  upon  negligence  constituting  a  tort,  pure  and  simple, 
and  unrelated  to  any  contract,  but  is  substantially  an  action 
for  damages  on  account  of  the  alleged  breach  of  a  contract. 
...  A  wharfinger  is  one  who  for  hire  receives  merchandise 
ui)on  his  wharf,  either  for  the  purpose  of  forwarding  or  for 
delivery  to  the  consignee  upon  such  wharf,  and  matters 
alleged  in  the  complaint  show  a  contract  of  the  latter  char- 
acter, and  the  state  is  bound  thereby  to  the  same  extent 
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as  a  private  person  conducting  the  business  of  wharfinger 
would  be  under  a  similar  contract.  .  .  .  We  are  entirely 
satisfied  that  the  plaintiff's  cause  of  action,  as  alleged  in 
the  complaint,  arises  upon  contract/'  In  Stark  v.  Wellma7i, 
96  Cal.  400,  [31  Pac.  259],  the  first  count  of  the  complaint 
averred  that  plaintiff  delivered  to  defendant,  at  his  special 
instance  and  request,  a  package  containing  six  hundred  and 
fifty  dollars  in  coin,  in  consideration  of  which  defendant 
undertook  and  agreed  to  take  due  and  proper  care  of  it, 
and  to  redeliver  the  same  to  plaintiff  upon  demand.  It 
charged  that  defendant  did  not  take  due  and  proper  care 
of  said  package,  but  so  carelessly  conducted  himself  with 
respect  thereto  that  it  was  lost  through  his  gross  carelessness, 
and  that  he  failed  to  redeliver  it  upon  demand.  The  second 
cause  of  action  was  for  conversion  of  the  same  package.  A 
demurrer  was  interposed  to  the  complaint  upon  the  ground 
that  a  cause  of  action  arising  upon  a  contract  was  improperly 
joined  therein  with  a  cause  of  action  for  tort.  The  plaintiff 
Niontended  that  the  first  count  was  for  a  breach  of  duty 
imposed  by  law,  and  therefore  was  in  tort.  This  court  said : 
**This  contention  cannot  be  sustained.  It  is  true  the  owner 
of  property  injured  by  the  tortious  act  of  another  may  sue 
for  the  injury  in  tort,  without  noticing  a  contract  with  the 
wrong-doer  of  which  the  wrongful  act  is  a  violation.  .  .  .  But 
there  can  be  no  question  that  he  may  sue  for  the  breach  of 
a  contract,  as  was  done  in  this  case.  The  duty  which  the 
defendant  is  charged  with  having  violated  is  expressly  derived 
from  the  contract." 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
a£5.rmed. 

Hearing  in  Bank  denied. 
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[Crim.  No.  1291.    In  Bank,— June  11,  1906.] 

THE  PEOPLE,  Respondent  v.  WILLIAM  J.  TREBILCOX, 

Api)ellant. 

OtniiNAL  Law  —  Mubdeb  —  Instruction — ^Voluntary  Intoxication — 
Omission  or  Qualification  not  Peejudicial. — ^Upon  a  prosecution 
for  murder  an  instruction  upon  the  subject  of  voluntary  intoxication 
of  the  defendant  before  the  homicide  should  not  have  omitted  the 
qualifying  words,  "when  safe  and  responsible,"  but  such  omission 
was  not  prejudicial  when  it  was  eovered  by  other  qualifying  instruc- 
tions. 

Id. — ^"Emotional  Insanity"— Proper  Instruction. — It  was  proper  to 
instruct  the  jury  that  "uncontrollable  or  irresistible  impulse"  or 
' '  emotional  insanity, ' '  beginning  on  the  eve  of  the  criminal  act  and 
ending  with  its  consummation,  has  no  legal  standing  in  this  state 
as  a  defense  to  crime. 

Id.-^Bequests  Properly  Befused. — The  court  properly  refused  to  give 
requested  instructions  which  were  wholly  inapplicable  to  the  evidence 
or  which  were  argumentative  in  their  character. 

Id. — Murder  or  Wipe — ^Interposition — Intent  to  Murder  Another. — 
A  requested  instruction  that  if  his  wife  intervenied  between  the 
defendant  and  another  person  whom  he  intended  to  kill  the  killing 
of  his  wife  would  only  be  manslaughter  was  properly  refused,  both 
on  the  ground  that  there  was  no  evidence  that  the  homicide  occurred 
under  those  circumstances  and  that  the  killing  of  his  wife  under 
those  circumstances  would  be  murder  in  the  first  degree  and  not 
manslaughter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Nevada  County  and  from  an  order  denying  a  new  trial.  P.  T. 
Nilon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  W.  Kitts,  and  John  Mulroy,  for  Appellant. 

XJ.  S.  Webb,  Attomey-Qeneral,  J.  C.  Daly,  Deputy 
Attorney-General,  and  George  L.  Jones,  District  Attorney,  for 
Respondent 

HENSHAW,  J. — Defendant  was  convicted  of  the  crime 
of  murder  in  the  first  degree  and  the  death  penalty  was  im- 
posed.   Upon  his  appeal  the  only  complaint  which  he  makes 
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is  of  errors  of  the  court  in  giving  and  refusing  to   give 
instructions.     In  general^  it  may  be  said  that  the  jury  was 
instructed  with  great  care  and  clearness.     The  instruction 
upon  voluntary  intoxication  of  which  complaint  is  made  omits 
the  phrase  **when  sane  and  responsible.''     This  is  an  im- 
portant qualification,  and  should  always  be  given;   but  its 
omission  in  this  case  is  covered  by  other  qualifying  instruc- 
tions.    {People  V.  Methever,  132  Cal.  332,   [64  Pac.  481].) 
Instructions  5  and  6,  given  at  plaintiff's  request,  were  to 
the  eflPect  that  ** uncontrollable  or  irresistible   impulse"   or 
** emotional  insanity,"  beginning  on  the  eve  of  the  criminal 
act  and  ending  with  its  consummation,  had  no  legal  standing 
in  this  state  as  a  defense  to  crime.    In  this  the  court  adopted 
the  rule  and  language  of  People  v.  Eoin,  62  Cal.  120,  [45  Am. 
Rep.  651],  and  People  v.  Kernaghan,  72  Cal.  622,   [14  Pac. 
560] ,  a  rule  which  ever  since,  without  wavering,  or  hesitation, 
has  been  adopted  by  this  court.    The  murder  was  committed 
in  the  presence  of  an  eye-witness.     The  defendant  shot  and 
killed  his  own  wife.    The  testimony  for  the  prosecution  showed 
that  at  nine  or  ten  o'clock  of  the  morning  of  the  homicide 
he  was  seen  and  appeared  sober  and  rational.    He  then  went 
to  a  gun-store  and  purchased  a  pistol,  which  was  loaded  for 
him.     About  eleven  o'clock  he  went  to  a  saloon,  where  he 
drank  beer  and  appeared  to  be  intoxicated,  saying:  ** There 
will  be  three  funerals  before  night."     From  the  saloon  he 
went  to  the  residence  of  his  wife,  knocked  at  the  front  door, 
which  was  opened  for  him,  and  said  to  the  witness  William 
Allen,  **Here  I  am,  you  get  out."    He  drew  the  pistol  from 
his  pocket,  pointed  it  at  Allen,  and  said,  **I  have  a  good 
mind  to  kill  you."     Defendant's  wife  appeared  and  asked 
what  was  the  matter.     She  stepped  to  one  side.     He  said  to 
his  wife,  **You  son  of  a  bitch,  I  will  kill  you,"  and  fired  and 
she  fell.    Within  the  hour  he  returned  to  the  saloon,  saying 
to  its  proprietor,  **  Hello  Dick,  I  done  it.     I  have  shot  my 
wife."     To  the  city  marshal  who  arrested  him  he  said,  **I 
surrender,  Dan.    I  have  killed  my  wife.    I  was  drove  to  it." 
The  marshal  said  to  him  that  she  might  not  be  dead,  and  he 
replied,  **If  she  aint,  I  intended  she  should  be." 

Some  of  the  instructions  which  the  court  refused  to  give  at 
the  request  of  the  defendant  were  properly  refused  as  being 
wholly  outside  of  the  evidence  in  the  case,  or  as  being  based 
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upon  a  supposititious  state  of  facts  to  the  existence  of  which 
there  was  not  the  slightest  testimony.  For  example  may  be 
quoted  defendant's  proposed  instruction  two:  ** If  it  be  a 
fact  that  Mrs.  Trebilcox  placed  herself  between  Charles  Allen 
and  the  defendant,  or  for  any  reason  got  in  range  and  the 
defendant  fired  intending  to  strike  Allen  and  not  then  intend- 
ing nor  expecting  to  strike  Mrs.  Trebilcox,  then  the  defendant 
cannot  be  convicted  of  murder  in  either  the  first  or  second 
degree,  and  can  be  convicted  of  no  crime  higher  than  man- 
slaughter." This  instruction  is  quoted  as  an  example  of 
those  which  were  presented  to  the  court  and  which  were 
properly  refused.  In  the  first  place,  as  to  the  facts  there  was 
not  the  slightest  testimony  that  the  homicide  occurred  under 
these  circumstances,  and,  in  the  second  place,  instruction  is 
as  erroneous  in  law  as  it  is  in  fact,  since  the  homicide  by 
one  who  kills  another  under  such  circumstances  is  not  man- 
slaughter, but  murder  in  the  first  degree.  (People  v.  Suesser, 
142  Cal.  365,  [75  Pac.  1093].)  Other  instructions  were  prop- 
erly rejected  as  being  purely  argumentative  in  their  char- 
acter in  asking  the  jury  to  pay  particular  attention  to  this  or 
that  or  the  other  circumstance  as  tending  to  show  the  irre- 
sponsibility or  insanity  of  the  defendant. 

The  judgment  and  order  appealed  from  are  therefore 
aflSrmed. 

Lorigan,  J.,  Angellotti,  J.,  Shaw,  J.,  Sloss,  J.,  Hall,  J.,  and 
Beatty,  C.  J.,  concurred. 

Note. — Justice  McFarland  being  unable  to  act,  Justice  Hall, 
one  of  the  justices  of  the  district  court  of  appeal  for  the  first 
appellate  district,  participates  herein  pro  tempore,  pursuant 
to  section  4  of  article  VI  of  the  constitution. 
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[8.  F.  No.  3596.    Department  Two.— June  12,  1906.] 

W.  L.  G.  FITTS,  Appellant,  v.  SOUTHERN  PACIFIC  COM- 
PANY, Respondent. 

Collision  with  Bailboad  Train — Jury  Trial — Actual  Bias  of  Jurors- 
Evidence  TO  Bemove  Prejudice — Error. — In  an  action  to  recover 
damages  for  injuries  sustained  by  collision  of  plaintiff's  wagon  with 
a  railroad  train  at  a  street  crossing,  a  challenge  to  a  juror  for  actual 
bias,  who  stated  that  he  had  an  abiding  prejudice  against  that  class 
of  cases,  and  that  the  evidence  in  the  particular  case  must  be 
su£Scient  to  overcome  such  prejudice,  was  erroneously  overruled. 

Id. — Constitutional  Bight  upon  Jury  Trial — ^The  constitutional  right 
to  the  trial  of  a  case  before  an  unbiased  and  unprejudiced  jury  is  not 
afforded  to  a  party  when,  over  his  protest,  a  juror  is  retained  who 
confessedly  enters  upon  the  trial  thereof  with  such'  prejudice  against 
actions  of  that  kind  that  the  evidence  must  not  merely  preponderate, 
but  must  be  strong  and  positive  enough  to  overcome  his  antecedent 
prejudice. 

# 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  J.  Herrin,  for  Appellant. 

P.  P.  Dunne,  for  Respondent. 

L0RI6AN,  J. — ^Plaintiff  was  injured  in  a  collision  with 
one  of  the  trains  of  defendant  while  driving  across  the 
railroad  tracks  on  Treat  Avenue,  in  the  city  of  San  Francisco, 
and  brought  this  action  to  recover  damages.  The  verdict  was 
for  defendant,  and  from  an  order  denying  his  motion  for  a 
new  trial  plaintiff  appeals. 

Several  grounds  are  urged  for  a  reversal,  only  one  of  which 
is  of  sufficient  importance  to  merit  particular  consideration. 
It  is  insisted  that  the  court  erred  in  disallowing  the  challenge 
of  plaintiff  to  a  juror, — C.  G.  Young, — ^interposed  on  the 
ground  (Code  Civ.  Proc,  sec.  602,  subd.  7)  that  his  exami- 
nation disclosed  the  existence  of  a  state  of  mind  evidencing 
bias  against  the  plaintiff.    The  testimony  of  the  juror  given 
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upon  his  voir  dire  showed  that  while  then  employed  as  a 
hardware  manufacturing  agent,  he  had  in  former  years  been 
a  purchasing  agent  for  a  railroad  company  in  Arizona, — The 
Arizona  and  South  West  Railroad  Company, — and  as  such 
had  then  some  dealings  with  defendant;  that  he  had  probably 
read  of  the  facts  of  the  case  in  the  papers,  but  had  no  present 
recollection  of  them;  that  he  was  acquainted  with  some  of 
the  officials  of  the  defendant  corporation — ^just  a  casual  ac- 
quaintance. His  examination  from  this  point  then  proceeded : 
**Q.  Would  your  acquaintance  have  any  influence  with  you 
as  a  juror  in  this  case? — ^A.  I  think  not,  if  the  proof  was 
strong  enough. — Q.  When  you  say,  *If  the  proof  was  strong 
enough,'  what  do  you  mean  by  that? — ^A.  I  mean  that  there 
tre  a  good  many  of  these  accidents  probably  caused  by  the 
negligence  of  the  parties  injured. — Q.  Would  you  go  into  the 
jury-box  with  a  bias  in  favor  of  the  defendant  in  a  case  of 
this  kind? — ^A.  Without  any  testimony,  yes  sir. — Q.  And  it 
would  take  testimony  to  remove  that  feeling? — ^A.  I  would 
not  render  a  verdict  without  strong  and  positive  testimony. — 
Q.  Would  you  not  go  into  the  jury-box  here  with  that  feeling 
in  favor  of  the  defendant? — ^A.  Without  proof,  yes  sir. — Q. 
And  you  have  that  feeling  now  ? — ^A.  I  have  had  it  for  many 
years."  Here  counsel  for  the  plaintiff  interposed  his  chal- 
lenge. On  examination  by  the  attorney  for  the  defendant 
the  juror  continued:  *'Q.  If  there  was  no  evidence  intro- 
duced in  this  case  at  all,  you  would  give  a  verdict  for  defend- 
ant?— ^A.  Yes  sir. — Q.  The  plaintiff  has  to  prove  his  case? — 
A.  Yes  sir. — Q.  You  say  you  have  some  views  upon  the  ques- 
tion of  damage  suits?  You  think  that  in  a  good  many  cases 
the  damage  is  due  to  the  negligence  of  the  party  himself? — 
A,  I  have  no  doubt  of  it. — Q.  That  is  a  general  impression 
or  deduction  which  you  have  from  your  experience  ? — A.  Yes 
sip." 

The  attorney  for  the  plaintiff  here  renewed  his  challenge 
on  account  of  a  feeling  of  bias  and  prejudice  on  the  part  of 
the  juror,  whereupon  the  court  inquired:  **Does  he  say  he 
has  a  bias?" 

** Attorney  for  Plaintiff. — ^A  bias  in  favor  of  the  defendant. 

^'The  Juror. — ^No  sir.  I  believe  a  great  many  cases  of  that 
kind  are  through  the  negligence  of  the  parties  injured. 

**Q.  Are  you  in  that  frame  of  mind  that  you  woxdd  be 
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willing  to  change  places  here  with  the  plaintiff  and  be  willing 
to  accept  him  upon  a  jury  in  a  case  in  which  you  yourself 
were  the  plaintiff,  provided  he  was  in  the  same  frame  of 
mind  as  yourself? — ^A.  I  don't  know  whether  I  want  to  answer 
that  question  or  not. — Q.  That  is  what  I  want  to  know.  We 
are  entitled  to  have  a  fair  and  impartial  jury,  and  if  you 
should  in  any  way  feel  that  you  could  not  sit  upon  this  case 
impartially,  we  want  to  know  it.  You  are  in  that  frame  of 
mind  that  the  plaintiff  would  have  to  make  out  an  exceed- 
ingly strong  case? — ^A.  Yes  sir,  the  proof  would  have  to  be 
ample. — Q.  Would  you  be  willing,  if  he  was  in  the  same  frame 
of  mind  you  are,  to  have  him  try  your  case  t — ^A.  Possibly  not. 
— Q.  Why  not? — ^A.  From  my  remarks  you  can  judge,  prob- 
ably.— Q.  Have  you  ever  expressed  yourself  as  prejudiced 
against  this  class  of  cases?— A.  Yes  sir,  I  think  I  have.  As 
I  remarked  to  you  before,  that  is  all  the  prejudice  I  have. 
Railroad  accidents, — I  believe,  a  great  many  of  them  are 
through  their  own  carelessness. — Q.  You  say  you  cannot 
answer  that  question  as  to  whether  you  would  be  willing 
to  change  places  with  the  plaintiff  and  have  him  try 
a  case  of  yours,  provided  he  was  in  the  same  frame  of  mind 
that  you  are? — A.  In  answer  to  that  I  will  say  that  I  would 
be  perfectly  honest  in  the  case;  and  if  the  proof  was  ample, 
he  would  get  my  vote  for  a  verdict.  But  I  should  require 
good  proof. — Q.  What  do  you  mean  by  good  proof? — A. 
Proof  that  satisfied  me  that  he  ought  to  have  a  verdict. — 
Q.  You  say  that  you  have  expressed  a  bias  or  prejudice 
against  this  class  of  cases? — ^A.  I  have  spoken  about  them  a 
great  many  times. — Q.  And  you  entertain  that  opinion  still? 
—A.  I  do.'' 

We  have  produced  the  entire  examination  of  the  juror, 
because  it  is  not  very  lengthy,  and  upon  a  fair  consideration 
of  it  we  are  of  the  opinion  that  the  challenge  interposed  should 
have  been  allowed.  While  the  law  does  not  guarantee  to  a 
litigant  on  the  trial  of  the  cause  any  particular  kind  of  juror, 
it  does  guarantee  to  him  a  jury  composed  of  persons  who  are 
wholly  impartial  as  far  as  the  particular  merits  of  the  suit 
they  are  required  to  try  is  concerned,  and  the  juror  Young 
was  clearly  not  of  the  class  so  guaranteed.  It  is  true  that 
a  general  abstract  bias  which  a  juror  may  entertain  to  a 
class  of  litigation  will  not  of  itself  disqualify. him  from  try- 
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ing  a  cause,  when  it  appears  that,  notwithstanding  he  enter- 
tains that  feeling,  he  can  set  it  aside,  and  can  and  will  fairly 
and  impartially  decide  the  particular  case  solely  upon  the 
evidence  and  the  instructions  of  the  court.  (Baker  v.  BoreUo, 
136  Cal.  166,  [68  Pac.  591] ;  Graybill  v.  De  Young,  146  Cal. 
422,  [80  Pac.  618].)  This,  however,  is  not  the  situation  dis^ 
closed  here.  The  prejudice  the  juror  held  against  the  class 
of  actions  in  which  that  of  the  defendapt  fell  was  a  fixed  and 
abiding  one ;  he  entertained  it  as  the  result  of  personal  obser- 
vation and  experience;  had  so  entertained  it  for  years,  fre- 
quently expressed  it,  and  still  adhered  to  it.  While  the  juror 
did  not  in  express  terms  declare  that,  by  reason  of  his  general 
feeling  of  prejudice,  his  judgment  in  the  particular  case  would 
be  colored,  still  we  think  it  is  apparent  from  the  consideration 
of  his  entire  examination,  that  in  weighing  the  evidence 
adduced  on  behalf  of  the  plaintiff,  his  judgment  would  be 
prejudicially  affected  against  him  by  reason  of  his  bias 
against  the  class  of  actions  to  which  his  belonged.  In  effect 
this  is  what  his  testimony  shows  would  be  his  mental  attitude 
towards  plaintiff's  cause.  He  declared  that  he  would  go  into 
the  jury-box  with  a  feeling  of  prejudice  in  favor  of  the 
defendant ;  that  in  the  case  at  bar  that  prejudice  would  oper- 
ate in  favor  of  defendant,  and  it  would  take  strong  and  posi- 
tive testimony  to  remove  it. 

In  the  face  of  these  declarations,  it  would  seem  to  be  idle 
to  claim  that  the  juror  was  a  fair  and  impartial  one.  No 
juror  can  be  said  to  be  so  who  enters  upon  the  trial  of  a 
cause  prejudiced  against  a  class  of  actions  to  the  extent  that 
a  litigant  is  required  in  a  particular  case  falling  within  the 
class  to  overcome  his  prejudice  by  strong  and  positive  evi- 
dence or  any  other  kind  of  evidence. 

The  constitutional  right  to  a  trial  of  a  case  before  an 
unbiased  and  unprejudiced  jury  is  not  afforded  a  party  when, 
over  his  protest,  a  juror  is  retained  whose  prejudice  requires 
such  litigant  to  support  his  cause,  not  simply  by  a  prepon- 
derance of  evidence,  but  by  evidence  which  must  preponderate 
to  an  extent  so  as  to  overcome  the  antecedent  prejudice  with 
which  the  juror  enters  upon  the  trial  of  the  cause. 

Aside  from  this,  when  asked  if  he  would  be  willing  to  have 
a  case  in  <irhich  he  was  plaintiff  tried  by  a  juror  in  the  same 
frame  of  mind  as  himself,  he  was  uncertain  as  to  whether 
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he  wanted  to  answer  the  question  or  not,  that  ** possibly  not," 
and  when  asked  why,  told  counsel  for  plaintiff  that  he  could 
probably  judge  from  his  remarks  why  not.  Of  course,  the 
only  judgment  which  could  be  satisfactorily  arrived  at  from 
his  remarks  was  that  he  would  not  want  his  case  tried  by  a 
^uror  entertaining  the  same  prejudice  with  which  he  pre- 
viously declared  he  would  go  into  the  jury-box  to  try  the  cause 
of  plaintiff. 

As  we  have  said,  it  has  been  held  that  a  juror  is  not  dis- 
qualified by  reason  of  general  bias  entertained  against  a  class 
of  actions,  when  it  appears  from  his  testimony  that  he  can 
lay  aside  that  prejudice,  and,  uninfluenced  by  it,  try  the 
cause  at  issue  solely  upon  the  evidence  and  the  instructions 
of  the  court  as  to  the  law.  In  the  case  at  bar  Mr.  Young 
stated  on  his  examination  that  he  would  be  perfectly  honest 
in  the  case,  and  if  the  proof  were  ample  would  vote  for  a 
verdict,  and  it  is  insisted  this  was  the  equivalent  of  stating 
that  he  would  try  the  cause  fairly  upon  the  evidence  and 
under  the  law  as  declared  by  the  court. 

Whether  this  was  the  meaning  he  intended  to  convey  is 
simply  matter  of  conjecture.  He  nowhere  definitely  declared 
any  such  intention.  That  the  juror  was  honest  and  candid 
in  all  his  answers  is  beyond  question,  and  that  he  honestly 
entertained  a  prejudice  to  the  extent,  and  in  the  manner, 
that  he  declared  it  would  influence  him  in  considering  the 
case  of  plaintiff,  is  also  beyond  the  question.  No  doubt  such  a 
juror  would,  to  the  best  of  his  ability,  try  the  cause  upon  the 
evidence  and  instructions  of  the  court, — in  fact,  there  would 
be  nothing  else  upon  which  he  could  try  it, — ^but  he  would 
still  try  it  under  the  influence  of  the  prejudice  he  honestly 
entertained,  and  which  he  nowhere  announced  either  his 
ability  or  intention  to  divest  himself  of.  It  is  to  be  observed, 
too,  that  in  stating  that  he  would  be  perfectly  honest  in  the 
case,  he  at  the  same  time  declared  that  he  meant  thereby 
that  if  the  proof  was  ample  he  would  vote  for  a  verdict. 
Several  times  during  his  examination  he  referred  to  the 
degree  of  proof  which  he  would  require  before  he  would 
return  a  verdict  for  plaintiff.  He  would  require  **  strong 
and  positive  testimony, ' '  *  *  ample  proof, "  *  *  good  proof. ' '  These 
answers  as  to  the  amount  of  proof  he  would  require,  con- 
sidered in  connection  with  the  questions  to  which  they  were 
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I'esponsive,  and,  in  view  of  the  prejudice  he  entertained, 
clearly  showed  that  he  would  require  in  the  class  of  actions 
to  which  plaintiff's  belonged  stronger  proof  than  he  would 
consider  necessary  were  the  action  of  another  character. 
While  generally  no  exception  could  be  taken  to  the  answer  of 
the  juror  that  he  would  require  ample  proof,  yet  what  this 
particular  juror  meant  by  ample  proof  is  apparent  from  his 
answer  to  the  interrogatory:  **You  are  in  that  frame  of 
mind  that  the  plaintiff  would  have  to  make  an  exceedingly 
strong  caset — ^A.  Yes  sir,  the  proof  would  have  to  be  ample." 
While  his  answer  to  this  particular  question  of  itself  clearly 
indicated  what  the  juror  considered  would  be  the  ample 
proof  under  which  he  would  return  a  verdict, — that  it  would 
have  to  be  proof  making  out  an  exceedingly  strong  case, — it 
is,  as  we  say,  quite  apparent  from  all  the  rest  of  his  examina- 
tion on  this  subject,  that  he  would,  on  account  of  his  prejudice, 
require  stronger  proof  in  the  case  he  was  about  to  try  than 
if  it  were  an  action  of  another  kind.  This  requirement  on 
his  part  of  stronger  proof  was  of  course  perfectly  consonant 
with  his  declared  prejudice  against  such  actions,  but  the  law 
recognizes  no  such  requirement,  and  a  juror  who  demands 
it  cannot  be  classed  as  a  fair  and  impartial  juror.  Aside 
from  the  fact  that  a  plaintiff  may  recover  upon  a  prima  facie 
case  made,  yet,  taking  for  the  purpose  of  illustration  the  ordi- 
nary action  for  damages  where  the  evidence  is  conflicting, 
it  goes  without  saying  that  if  jurors  could  be  deemed  fair 
and  impartial  who  entertain  the  prejudice  and  thereby  require 
the  degree  of  proof  that  the  juror  Young  required,  Verdicts 
for  plaintiff  would  be  extremely  rare. 

The  mental  attitude  of  this  juror,  we  think,  was  so  appar- 
ently affected  by  bias  against  actions  brought  to  recover  from 
railroad  companies  for  personal  injuries  as  to  influence  his 
judgment  prejudicially  in  the  consideration  of  the  cause  of 
plaintiff,  and  for  that  reason  the  challenge  to  him  should 
have  been  allowed,  and  it  was  error  not  to  have  granted  it. 

The  other  grounds  urged  for  reversal,  consisting  of  alleged 
erroneous  rulings  of  the  court  as  to  the  admissibility  of  evi- 
dence, are  without  force. 

Complaint  is  made  as  to  two  of  the  instructions  given. 
They  announce  correct  principles  of  law,  but  in  view  of  a 
new  trial  we  are  inclined  to  think  that   the   use   of  the 


Digitized  by 


Google 


316  Weber  v.  McCleverty.  [149  Cal. 

expression  **In  a  case  like  this/'  found  in  one  of  them,  is 
open  to  the  criticism  that  the  jury  might  imply  from  its  use 
that  reference  was  being  made  to  the  case  at  bar,  rather  than 
to  the  class  of  damage  cases  to  which  that  of  plaintiff  belongs, 
as  that  term  was  doubtless  intended  to  be  used.  This  objection 
can,  however,  readily  be  obviated  should  the  same  instruction 
be  again  asked. 

For  the  reasons  indicated  relative  to  the  error  of  the  court 
in  disallowing  the  challenge  to  the  juror  Young,  the  order 
denying  the  motion  of  plaintiff  for  a  new  trial  is  reversed, 
and  the  cause  remanded  that  a  new  trial  may  be  had. 

Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  3143.    In  Bank.— June  21,  1906.] 

ADOLPH  C.  WEBER,  Appellant,  v.  MARY  E.  McCLEV- 
ERTY,  Respondent. 

Estates  op  Deceased  Persons — Presentation  op  Claim — Homestead 
Subject  to  Deed  op  Trust — Extinguishment  by  Sale. — Under  a 
homestead  declared  by  a  widow,  during  the  life  of  her  deceased  hus- 
band, upon  community  property  which  was  Subject  to  a  deed  of  trust 
to  secure  money  loaned  to  the  husband,  empowering  the  trustees  to 
sell  the  land  for  default  in  payment,  no  presentation  of  the  debt  as 
a  claim  against  the  estate  of  the  deceased  husband  was  prerequisite 
to  the  execution  of  the  power  of  sale.  Such  deed  of  trust  is  not 
a  lien  or  encumbrance  requiring  presentation  or  allowance,  but  passed 
title  to  the  trustees,  and  a  sale  by  them  under  the  power  extinguishe«l 
the  homestead  which  was  subject  thereto. 

Homesteads— Policy  op  Law — Limits  op  Policy. — Though  it  is  the 
policy  of  the  law  to  favor  homesteads  to  a  certain  extent,  for  the 
preservation  of  homes  and  families,  yet  there  is  a  limit  beyond  which 
this  policy  should  not  be  allowed  to  control;  and  it  should  not  be 
invoked  to  establish  a  new  application  and  interpretation  of  a  stat- 
ute, contrary  to  its  true  meaning. 

Id. — CoNSTRUCTON  OP  Codes — Eppect  op  Deed  op  Trust. — The  differ- 
ent codes  are  to  be  harmonized  and  construed  together.  Under  sec- 
tions 1114  and  2872  of  the  Civil  Code,  taken  together,  a  deed  of 
trust  is  neither  a  lien  nor  an  encumbrance;  and  section  1180  of  the 
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Code  of  Civil  Procedure,  enacted  prior  to  the  amendment  of  section 
2872  of  the  Civil  Code,  should  be  construed  as  modified  by  that 
section,  and  as  not  contemplating  the  foreclosure  of  deeds  of  trust; 
nor  should  a  deed  of  trust  to  which  a  homestead  is  subject  be 
deemed  governed  by  section  1475  of  the  Code  of  Civil  Procedure. 

Id. — Sale  under  Deed  of  Trust — Property  Other  than  Homestead — 
Demand  for  Prior  Sale — Waiver. — Where  property  other  than 
the  homestead  property  was  sold  by  the  trustees  the  widow  had 
the  right  to  demand  that  it  be  first  sold  to  satisfy  the  debt ;  but 
the  refusal  to  comply  therewith  did  not  render  the  sale  void,  but 
only  voidable  at  her  option;  and  she  could  waive  her  right  to  set 
it  aside,  and  if  she  took  no  action  to  vacate  it  the  sale  would 
stand. 

Id. — Action  by  Purchaser — Insufticient  Answer. — In  an  action  by 
the  purchaser  under  the  sale  by  the  trustee  to  recover  the  land  sold 
against  the  widow,  an  answer  which  does  not  show  that  the  value 
of  the  property,  indudiug  the  homestead,  exceeded  the  debt,  nor 
that  a  separate  sale  would  have  saved  her  homestead,  nor  anything 
to  indicate  that  a  sale  in  parcels  would  have  been  more  beneficial 
to  her  than  the  sale  as  an  entirety,  nor  that  the  purchaser  had 
notice  of  the  demand  for  a  separate  sale  or  of  the  declaration  of 
homestead,  does  not  state  facts  which  would  warrant  a  decree  against 
the  plaintiff  avoiding  the  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  E.  Hatch,  and  Alexander  D.  Keyes,  for  Appellant. 

R.  M.  Fitzgerald,  and  Campbell,  Fitzgerald,  Abbott  & 
Fowler,  for  Respondent. 

SHAW,  J. — The  plaintiff  sued  the  defendant  to  recover 
possession  of  a  certain  tract  of  land.  Judgment  was  given 
for  the  defendant  in  the  court  below,  and  the  plaintiff  appeals 
on  the  judgment-roll  and  a  bill  of  exceptions  containing  the 
evidence. 

The  main  defense  is  that  the  title,  of  the  plaintiff  was 
acquired  solely  by  purchase  and  conveyance  to  him  from 
certain  trustees  at  a  sale  of  this  and  other  tracts  of  land, 
made  by  them  under  a  deed  of  trust  of  the  lands,  executed  to 
them  by  Charles  McCleverty,  the  husband  of  defendant,  giv- 
ing them  power  to  sell  the  lands,  in  default  of  the  payment  of 
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a  debt  owing  to  the  Hiunboldt  Savings  and  Loan  Society,  and 
apply  the  proceeds  in  payment  upon  the  debt;  that  after 
the  execution  of  the  deed  of  trust,  and  while  she  and  her 
said  husband  were  residing  on  the  tract  sued  for,  she  recorded 
a  duly  executed  declaration  of  homestead  thereon,  it  being 
community  property;  that  thereafter,  and  before  the  trustees' 
sale,  her  said  husband  died,  she  became  executrix  of  his 
estate,  was  duly  appointed  and  qualified,  and  that  no  claim 
against  the  estate  of  said  deceased  for  the  debt  secured  by 
said  deed  of  trust  was  ever  presented  to  the  executrix  of  the 
estate.  It  is  claimed  that,  under  the  provisions  of  section 
1475  of  the  Code  of  Civil  Procedure,  the  power  of  sale,  given 
by  the  deed  of  trust,  cannot  be  enforced  against  the  homestead 
thus  created,  except  for  the  deficiency  that  may  remain  unpaid 
on  the  debt  after  it  has  been  presented  and  allowed  against 
the  estate  and  the  funds  of  the  estate  applied  as  far  as  they 
will  go  upon  its  payment,  and  hence,  that  a  sale  to  enforce 
a  trust-deed  of  this  character,  made  without  presenting  a 
claim  against  the  estate  for  the  debt,  is  void. 

1.  It  has  not  been  generally  supposed  hitherto  that  this 
section  required  the  presentation  for  allowance,  against  the 
general  assets  of  an  estate,  of  a  claim  secured  by  a  deed  of 
trust  executed  by  the  deceased  in  his  lifetime,  as  a  pre- 
requisite to  the  execution  of  the  power  of  sale  created  by  the 
deed  of  trust,  as  against  a  homestead  selected  after  the  mak- 
ing and  recording  of  the  trust-deed.  It  may  be  assumed  that 
such  powers  have  heretofore  been  exercised  in  like  cases  with- 
out the  presentation  of  any  claim,  and  that  some  titles  to  real 
estate  will  be  unsettled  if  such  prior  presentation  is  now  held 
to  be  essential.  A  decision  to  that  effect  should  not  be  made 
unless  the  terms  of  the  statute  clearly  require  it. 

Section  1475  of  the  Code  of  Civil  Procedure,  so  far  as  it 
applies  to  the  present  question,  is  as  follows:  '*If  there  be 
subsisting  liens  or  encumbrances  on  the  homestead,  the  claims 
secured  thereby  must  be  presented  and  allowed  as  other  claims 
against  the  estate.  If  the  funds  of  the  estate  be  adequate 
to  pay  all  claims  against  the  estate,  the  claims  so  secured 
must  be  paid  out  of  such  funds.  If  the  funds  of  the  estate  be 
not  sufficient  for  that  purpose,  the  claims  so  secured  shall  be 
paid  proportionately  with  the  other  claims  allowed,  and  the 
liens  or  encumbrances  on  the  homestead  shall  only  be  enforced 


Digitized  by 


Google 


June,  1906.]  Webek  v,  McCleverty.  319 

against  the  homestead  for  any  deficiency  remaining  after  such 
payment." 

The  application  of  this  section  to  the  estate  of  a  trustee, 
holding  under  a  trust-deed  made  to  provide  for  the  payment 
of  a  debt  of  the  deceased  due  to  a  third  person,  by  virtue  of 
a  power  of  sale  for  that  purpose  conferred  upon  the  trustee 
by  the  terms  of  the  deed,  primarily  depends  upon  the  ques- 
tion whether  or  not  the  trust-deed,  or  the  estate  and  power 
thereby  vested  in  the  trustee,  can  be  considered  a  **lien  or 
encumbrance"  on  the  land  conveyed  to  the  trustee  by  the 
deed,  in  the  sense  in  which  those  words  are  used  in  the 
section.  If  it  is  neither  a  lien  nor  an  encumbrance,  then  that 
statute  has  no  application  to  this  case.  It  is  not  contended 
that  it  comes  within  the  technical  definition  of  a  lien,  but 
it  is  earnestly  argued  that  it  constitutes  an  encumbrance. 

There  can  be  no  doubt  that  often  in  contracts,  and  some- 
times perhaps  in  statutes,  the  word  ** encumbrance"  is  used 
in  a  connection,  or  under  such  extraneous  circumstances,  that 
it  is  very  properly  given  a  meaning  broad  enough  to  include 
such  a  qualified  estate  or  interest  as  that  vested  by  a  deed  of 
trust,  or,  indeed,  any  outstanding  estate  or  right  in  the  land, 
or  its  attributes,  that  would  limit  or  qualify  an  otherwise 
absolute  estate  in  fee.  Equitable  considerations  frequently 
require  thAt  these  or  similar  terms  shall  be  allowed  a  wider 
significance  than  their  technical  or  natural  meaning  would 
permit 

We  do  not  think  the  present  instance  is  of  this  character. 
It  is  true  that  it  is  the  policy  of  the  law  to  favor  homesteads 
to  a  certain  extent,  for  the  protection  and  preservation  of 
homes  and  families.  But  there  is  a  limit  beyond  which  this 
policy  should  not  be  allowed  to  control.  It  should  not  be 
invoked  for  the  purpose  of  establishing  a  new  application  and 
interpretation  of  a  statute,  contrary  to  its  true  meaning  and 
in  the  face  of  a  long-established  understanding  and  usage 
based  on  its  true  meaning.  The  different  codes  are  to  be 
harmonized  and  construed  together  as  parts  of  the  same 
statute,  as  far  as  may  be  reasonably  possible.  (Pol.  Code, 
sec.  4480.)  Language  in  one  code  is  often  used  with  refer- 
ence to  similar  language,  or  definitions  thereof,  contained 
in  another  one  of  the  codes.  The  present  case  is  an  instance 
of  this  use.     The  Code  of  Civil  Procedure  nowhere  defines 
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the  term  ** encumbrance.'*  In  the  Civil  Code,  however,  we 
find  its  meaning  clearly  stated  Section  1114  of  that  code, 
following  a  section  concerning  the  effect  of  covenants  against 
encumbrances  on  land,  declares  that  **The  term  *  encum- 
brances' includes  taxes,  assessments,  and  all  liens  upon  real 
property."  In  section  2872  of  the  Civil  Code,  in  the  chapter 
relating  to  liens,  a  lien  is  defined  as  follows:  '*A  lien  is  a 
charge,  imposed  in  some  mode  other  than  by  a  transfer  in 
trust,  upon  specific  property,  by  which  it  is  made  security 
for  the  performance  of  an  act."  A  deed  of  trust  is  not  a 
tax  or  assessment,  and  being,  by  the  terms  of  the  definition, 
excluded  from  classification  as  a  **lien,"  it  follows  from  the 
language  of  section  1114  that  it  is  not  an  encumbrance. 
Section  1180  of  the  Code  of  Civil  Procedure  defines  the  term 
**lien"  thus:  **A  lien  is  a  charge  imposed  upon  specific  prop- 
erty, by  which  it  is  made  security  for  the  performance  of  an 
act."  The  language  is  the  same  as  in  the  Civil  Code,  except 
that  the  words  **in  some  mode  other  than  by  a /transfer  in 
trust"  are  omitted  in  the  Code  of  Civil  Procedure.  If  this 
language  could  be  given  a  meaning  broad  enough  to  include 
a  transfer  in  trust,  which  is  doubtful,  it  would  have  no  effect 
in  this  case.  In  that  event  it  would  be  inconsistent  with 
section  2872  of  the  Civil  Code,  which  was  amended  in  1878, 
six  years  after  the  enactment  of  section  1180  of  the  Code  of 
Civil  Procedure.  Section  1180,  being  the  earlier  enactment, 
would  be  repealed  by  the  later  statute,  so  far  as  the  two  were 
inconsistent.  Furthermore,  as  section  1180  of  the  Code  of 
Civil  Procedure  constitutes  the  introductory  part  of  title  IV 
of  that  code,  which  title  relates  to  the  subject  **of  the  en- 
forcement of  liens,"  its  scope  should  be  limited  to  the  liens 
provided  for  in  that  title,  and  it  should  not  be  held  to  refer 
to  deeds  of  trust,  the  foreclosure  of  which  is  not  there  pro- 
vided for. 

In  legal  effect,  a  deed  of  trust  does  not  create  a  lien  or  en- 
cumbrance on  the  land,  but  conveys  the  legal  title  to  the 
trustee.  In  order  to  execute  the  trust  he  must  be  by  the  deed 
so  far  invested  with  the  absolute  title  to  the  land  as  is  neces- 
sary to  enable  him  to  convey  it  to  the  purchaser  at  the  trustee's 
sale  free  of  all  right,  title,  interest,  or  estate  of  the  trustor, 
or  of  any  one  claiming  under  or  through  the  trustor  by  virtue 
of  any  transaction  occurring  after  the  making  of  the  trust- 


Digitized  by 


Google 


June,  1906.]  Weber  v,  McCleverty.  321 

deed.  The  deed  of  trust,  therefore,  vests  in  the  trustee,  for 
the  purposes  of  the  trust,  the  absolute  legal  title  to  the  entire 
estate  held  by  the  trustor,  immediately  prior  to  its  execution, 
and  that  estate  must  remain  in  the  trustee  for  that  purpose 
until  the  trust  is  either  executed  or  ceases  to  exist  by  reason 
of  payment  of  the  debt.  It  is  consequently  legally  impossible 
for  the  trustee,  in  his  fiduciary  capacity,  to  hold  a  lien  or  en- 
cumbrance pn  the  land  which  is  the  subject  of  his  trust.  The 
existence  of  a  lien  or  encumbrance  vested  in  one  person  neces- 
sarily implies  that  the  title  to  the  property,  interest,  or  estate 
covered  by  the  lien  or  encumbrance  is  vested  in  some  other 
person.  One  cannot  at  the  same  time  hold  an  estate  in  real 
property  and  a  lien  or  encumbrance  upon  that  particular 
estate.  The  trustee  holds  title  to  the  entire  estate  for  the 
purpose  of  conveying  it  when  required  in  execution  of  the 
trust,  and  he  cannot  at  the  same  time  hold  as  trustee  a  lien 
on  the  same  estate,  for  that  would  necessarily  imply  that  the 
title  to  the  estate  was  not  vested  in  him.  The  estate  of  the 
trustee  in  the  land  is  consequently  not  a  lien  thereon,  even  as 
that  term  is  defined  in  section  1180  of  the  Code  of  Civil  Pro- 
cedure, conceding  it  to  be  in  force.  It  is  not  a  charge  on  the 
land,  but  the  very  land  itself. 

A  mortgage  or  other  encumbrance  on  land  does  not  trans- 
fer the  title,  but  leaves  it  vested  in  the  mortgagor  or  owner. 
A  homestead  attaches  to  whatever  estate  in  the  land  may  be 
vested  in  one  or  both  of  the  spouses.  Consequently,  when 
declared  on  land  previously  mortgaged  or  encumbered,  it 
attaches  to  the  legal  title,  which  then  becomes  the  homestead 
interest,  and  the  mortgage  or  encumbrance  may  properly  be 
said  to  be  a  subsisting  lien  or  encumbrance  on  the  homestead, 
and  as  such  it  would  be  governed  by  section  1475.  But  it  is 
not  so  with  a  deed  of  trust.  It  transfers  the  legal  title  to 
the  trustee,  and,  as  the  homestead  applies  only  to  the  title 
vested  in  one  or  both  of  the  spouses,  and  does  not  affect  titles 
vested  in  third  persons,  it  follows  that  the  legal  title  thus 
vested  in  the  trustee  forms  no  part  of  a  subsequently  declared 
homestead,  and  that  the  deed  of  trust,  or  the  title  of  the 
trustee,  is  not  a  subsisting  lien  or  encumbrance  on  the  home- 
stead interest. 

The  decisions  of  this  court,  with  one  exception,  are  in 
harmony  with  these  views.    In  Sacramento  Bank  v.  Alcorn, 
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121  Cal.  379^  [53  Pac.  813],  speakiDg  of  the  character  of  a 
deed  of  trust,  the  court  says:  ** Under  the  decisions,  it  is 
practically,  though  not  in  legal  effect,  little  more  than  a 
mortgage  with  power  to  convey.  The  legal  title  passes,  but 
it  conveys  no  right  of  possession,  and  the  trustor  may  remain 
in  possession,  and,  until  the  execution  of  the  trust,  may 
maintain  an  action  to  recover  possession.  .  .  .  The  trustor 
may  file  his  declaration  of  homestead  and  hold  the  premises 
as  such  against  his  creditors  who  are  not  secured  by  the  trust- 
deed.  .  .  .  While  we  must  say  that  the  title  passes,  none  of 
the  incidents  of  ownership  attach,  except  that  the  trustees 
are  deemed  to  have  such  an  estate  as  will  enable  them  to 
convey."  Similar  expressions  are  found  in  Tyler  v.  Currier, 
147  Cal.  36,  [81  Pac.  319].  In  Hodgkins  v.  Wright,  127  Cal. 
688,  [60  Pac.  431],  in  speaking  of  such  deeds,  and  evidently 
intending  to  epitomize  the  above  passage  from  Sacramento 
Bank  v.  Alcorn,  to  which  reference  is  made,  the  court  says: 
**In  eflfect,  they  are  mortgages  with  power  to  sell."  The 
statement  that  they  are  in  effect,  or  practically,  mortgages 
with  power  to  sell,  means  only  that  the  practical  result  of 
the  enforcement  of  either  is  the  same ;  that  is,  the  estate  held 
by  the  mortgagor  at  the  time  of  the  execution  of  the  mortgage, 
in  one  case,  and  that  of  the  trustor  at  the  time  of  the  execu- 
tion of  the  deed  of  trust,  in  the  other  case,  are  by  the  respec- 
tive conveyances  of  the  sheriff  on  foreclosure  sale,  and  of 
the  trustee  on  trustee's  sale,  transferred  to  the  respective 
purchasers  at  such  sales  and  that  in  the  meantime  the  mort- 
gagor and  trustor,  respectively,  have  the  use  and  enjoyment 
of  the  property.  AU  this  is  true,  and  yet  the  entire  estate 
of  the  trustor,  for  the  purposes  of  the  trust,  must  during 
the  intervening  period  be  vested  as  an  estate,  and  not  as  a 
lien,  in  the  trustee,  otherwise  he  could  not  legally  convey  it 
in  execution  of  the  trust.  The  case  which  seems  to  hold  that 
a  deed  of  trust  is  an  encumbrance,  and  not  an  interest  in 
the  land  is  WUliams  v.  Santa  Clara  Min,  Assn.,  66  Cal.  200» 
[5  Pac.  85],  The  question  there  arose  whether  section  1192 
of  the  Code  of  Civil  Procedure,  requiring  any  person  **  claim- 
ing an  interest"  in  land  upon  which  a  building  was  being 
erected,  to  give  notice  that  he  will  not  be  responsible  for  the 
same  in  order  to  avoid  the  enforcement  of  a  lien  for  the  cost 
of  the  building  against  such  interest,  was  applicable  to  a 


Digitized  by 


Google 


June,  1906.]  Webeb  v.  McCleverty.  323 

deed  of  trust.  The  court  in  effect  held  that,  so  far  as  that 
section  is  concerned,  the  estate  created  by  the  trust-deed 
should  not  be  deemed  an  interest  in  the  land,  so  as  to  require 
the  trustee  to  give  such  notice,  and  said  that  the  deed  should 
be  " treated' '  as  an  encumbrance,  and  that,  the  deed  having 
been  recorded  before  the  building  was  begun,  it  was  exempt 
from  the  lien  by  the  provisions  of  section  1186  of  the  Code 
of  Civil  Procedure. 

The  court  merely  says  that  in  the  application  of  sections 
1186  and  1192  of  the  Code  of  Civil  Procedure  a  deed  of  trust 
should  be  ** treated"  as  an  encumbrance.  This  is  far  from 
deciding  that  it  is  in  legal  effect  an  encumbrance ;  indeed,  the 
context  implies  an  admission  that  it  has  no  such  legal  char- 
acter, and  is  to  be  so  considered  only  when,  in  a  court  of 
equity,  the  ultimate  results  are  to  be  considered,  rather  than 
legal  forms  and  rules.  The  point  received  no  thorough  treat- 
ment in  the  opinion,  the  code  definitions  were  not  mentioned, 
and  although  we  do  not  in  the  least  impugn  the  authority  of 
the  decision  as  a  construction  of  the  section  of  the  code  there 
involved,  we  do  not  consider  ourselves  bound  to  adopt  the 
doctrine  as  a  general  principle,  and,  in  the  face  of  the  pro- 
visions of  the  Civil  Code  above  given,  apply  it  also  to  section 
1475  of  the  Code  of  Civil  Procedure. 

The  claim  or  interest  of  the  trustees,  not  being  either  a 
lien  or  encumbrance  on  the  homestead,  and  the  homestead 
right  being  subsequent  to  the  deed  in  point  of  time  and 
subordinate  to  it  in  all  respects,  it  follows  that  the  conveyance 
of  the  trustee  related  back  to  the  estate  of  the  trustor  at  the 
time  he  executed  the  trust-deed,  and  transferred  to  the  pur- 
chaser the  entire  right,  title,  interest,  and  estate  in  the  land 
then  vested  in  the  trustor,  thereby  completely  extinguishing 
the  homestead. 

2.  Another  defense  urged  to  the  action  is  that,  after  the 
death  of  Charles  McCleverty,  the  trustor,  and,  before  the  sale, 
the  defendant,  made  a  demand  upon  the  trustees,  and  also 
upon  the  creditor,  the  Humboldt  Savings  and  Loan  Society, 
that  upon  a  sale  by  the  trustees  to  enforce  the  trust,  the  prop- 
erty described  in  the  trust-deed  other  than  the  homestead 
should  be  sold  to  satisfy  the  debt  before  resorting  to  the 
homestead,  and  that  said  demand  was  refused  and  said  prop- 
erty sold  as  a  whole. 
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It  may  be  conceded  that  the  widow  had  the  right  to  make 
"this  demand  and,  if  disregarded  to  her  injury,  to  maintain 
an  action  or  cross-action  to  vacate  the  sale.  But  a  sale  so 
made  would  not  be  absolutely  void.  It  would  be  at  most  only 
voidable  at  her  option.  She  could  waive  her  right  to  set  it 
aside,  and  if  she  took  no  action  to  vacate  it  the  sale  would 
stand.  She  has  filed  no  cross-complaint,  and  the  answer  does 
not  ask  that  the  sale  be  vacated.  Nor  does  it  allege  facts 
which  would  warrant  a  decree  against  the  plaintiflf  declaring 
it  void.  It  does  not  show  that  the  value  of  the  property, 
including  the  homestead,  exceeded  the  debt,  nor  that  a  separate 
sale  would  have  saved  her  homestead,  nor  anything  to  indicate 
that  a  sale  in  parcels  would  have  been  more  beneficial  to  her 
than  the  sale  as  an  entirety.  The  deed  of  trust  authorized  the 
trustees  to  sell  the  property  as  a  whole  or  in  parcels,  as  they 
saw  fit.  The  purchaser  was  not  the  creditor,  but,  so  far  as 
appears  from  the  pleadings  and  evidence,  a  mere  stranger, 
buying  without  notice  of  any  facts  except  such  as  would  be 
imputed  to  him  from  the  contents  of  the  trust-deed.  It  does 
not  appear  that  he  had  notice  of  the  demand  for  a  separate 
sale,  nor  that  he  knew  of  the  declaration  of  homestead. 

The  possession  of  the  defendant  as  executrix  and  as  widow 
of  the  testator  was  entirely  consistent  with  the  right  of  the 
trustees  to  sell,  and  it  was  not  of  itself  notice  of  any  homestead 
claim. 

The  court  below  erred  in  its  conclusion  of  law  that  on  the 
facts  alleged  and  found  the  plaintiff  was  not  entitled  to 
possession  and  in  giving  judgment  for  the  defendant. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial,  and  with  leave  to  the  defendant  to  file  amended  or 
additional  pleadings  as  she  may  be  advised. 

Henshaw,  J.,  Angellotti,  J.,  Sloss,  J.,  Lorigan,  J.,  and 
Cooper,  J.,  concurred. 

Note. — Justice  McFarland  being  unable  to  act,  Justice 
Cooper,  one  of  the  justices  of  the  district  court  of  appeal  for 
the  first  appellate  district,  participates  herein  pro  tempore, 
pursuant  to  section  4  of  article  VI  of  the  constitution. 

Behearing  denied. 
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[Crim.  No.  1281.    In  Bank.— June  21,  1906.] 

THE  PEOPLE,  Respondent,  v.  ADOLPH  JULIUS  WEBER, 

Appellant. 

Criminal  Law — Murder  in  First  Degree — Support  of  Verdict. — Upon 
review  of  the  evidence,  it  is  T^ld,  that,  though  it  ia  eireumstantial 
and  conflicting,  it  is  sufficient  to  support  the  verdict  of  the  jury, 
finding  the  appellant  guilty  of  murder  in  the  first  degree. 

Id. — ^IMPANSLMENT    OF    JURY — SiCK    JUROR— SPECIAL    VENIRE  —  BULINQ 

UPON  Defendant's  Motion  —  Peremptory  Challenges.  ~  Where, 
immediately  after  twelve  jurors  were  accepted  and  sworn,  one  juror 
was  excused  for  sickness,  and  a  special  venire  was  summoned  to 
complete  the  panel,  the  court  properly  sustained  defendant's  motion 
that  the  other  jurors  sworn  be  not  excused,  and  properly  overruled 
part  of  it,  that  each  side  be  allowed  the  number  of  peremptory 
challenges  remaining,  as  being  premature,  with  privilege  to  renew 
it;  and  where  a  twelfth  juror  was  accepted  and  sworn  without  any 
peremptory  challenge,  no  question  arises  as  to  the  number  of  per- 
emptory challenges  remaining  unexercised. 

Id. — Opening  Statement — Motion  of  Defendant. — A  motion  of  the 
defendant,  after  an  opening  statement  for  the  prosecution,  to  re 
quire  it  to  be  made  more  full  as  to  what  it  was  expected  to  prove, 
was  properly  denied.  The  purpose  of  the  opening  statement  is 
merely  to  outline  the  testimony  to  be  offered  to  enable  the  jury  more 
clearly  to  sift  and  digest  it;  and  the  prosecution  may  open  its  case 
by  evidence  without  any  preliminary  statement. 

Id. — Testimony  of  Physician  Performing  Autopsy — Entrance  and 
Exit  of  Bullet. — Conceding  that  the  place  of  entrance  and  exit 
of  a  bullet  found  in  the  body  of  the  deceased  was  not  matter  of 
expert  evidence,  yet,  when  the  jury  had  no  opportunity  to  see  the 
body,  the  physician  who  performed  the  autopsy  thereupon  was  prop- 
erly allowed  to  give  direct  testimony  to  the  physical  fact  which 
had  come  under  his  observation,  and  to  illustrate  by  a  diagram  the 
place  of  such  entrance  and  exit  seen  by  him. 

Id. — Size  of  Bullet- Wound— Harmless  Buling. — The  refusal  to  strike 
out  the  testimony  of  the  physician,  that  he  believed  the  bullet- 
wound  to  have  been  produced  by  a  32-caliber  bullet,  was  harmless, 
when  the  bullet  which  inflicted  the  wound  was  recovered  and  was 
proved  without  dispute  to  have  been  a  32-caliber  pistol-bullet. 

Id.^Identification  of  Defendant  as  Purchaser  of  Pistol  —  Cor- 
roboration— Clothes  Worn  at  Time. — ^Where  it  was  proved  that 
defendant  was  in  San  Francisco  at  the  time  when  he  was  identified 
by  a  witness  as  having  purchased  from  him  the  32-caliber  pistol 
offered  in  evidence,  and  who  described  the  clothes  worn  by  him  at 
that  time,  the  prosecution  was  properly  allowed  to  prove  by  other 


Digitized  by 


Google 


326  People  v.   Weber.         [149  Cal. 

witnesses,  in  corroboration  of  such  witness,  the  stjle  of  clothes 
which  the  defendant  wore  when  in  that  citj  about  that  time. 

Id. — Evidence  of  Motive — Value  of  Peopeety  of  Deceased  Father — 
Insurance. — ^Where  the  evidence  tended  to  show  that  defendant 
had  murdered  his  family  and  set  fire  to  the  house,  and  that  he  had 
lived  in  the  family  and  was  of  age,  and  was  inferentiallj  famiHai 
with  his  father's  property,  it  was  proper  to  allow  the  prosecution, 
upon  the  question  of  motive,  to  prove  the  value  of  his  deceased 
father's  property  and  the  amount  of  insurance  upon  the  house. 

Id.— Leading  Questions  —  Discretion  —  Answers  not  Injurious. — 
Leading  questions  to  a  witness  for  the  prosecution  are  within  the 
sound  discretion  of  the  court;  and  the  defendant  could  not  have 
been  harmed  by  them  where  the  answer  was  in  no  sense  injurious. 

Id. — Hearsay — Complaint  of  Mother  —  Immaterial  Error. — Though 
it  was  error  not  to  strike  out  hearsay  evidence  of  complaint  by 
defendant's  mother  about  his  manners,  made  prior  to  the  homicide, 
in  his  presence,  without  evidence  as  to  his  conduct  at  that  time; 
yet  the  error  is  not  so  material  as  to  require  a  reversaL 

Id. — Unnatural  Conduct  of  Defendant — Question  for  Jury. — Evi- 
dence was  admissible  to  show  unnatural  conduct  and  statements 
of  the  defendant  on  the  day  after  the  tragedy,  as  tending  to  indi- 
cate guilt.    The  weight  of  such  evidence  was  a  question  for  the  jury. 

Id. — Admission  of  Defendant  to  Officers — Confuct  with  Testi- 
mony TO  Alibi — ^Preliminary  Proof. — Evidence  of  admissions  of 
the  defendant  made  to  the  sheriff  and  district  attorney  on  the  day 
after  the  homicide,  not  involving  any  confession  of  guilt,  but  merely 
showing  his  want  of  recollection  of  the  route  taken  by  him  from 
the  house  after  the  fire,  and  thus  conflicting  with  his  positive  testi- 
mony that  he  took  a  circuitous  route,  to  show  an  alibi,  was  properly 
received  without  requiring  preliminary  proof  of  the  voluntariness 
of  the  admissions. 

Id.— Cross-Examination  of  Defendant — Purpose  of  Testimony. — It 
was  within  the  scope  of  legitimate  cross-examination  of  the  defend- 
ant's  testimony  as  to  the  route  taken  by  him  to  ask  him  if  he  had 
not  so  fixed  it  for  the  purpose  of  meeting  the  evidence  of  other 
witnesses  who  had  seen  him  at  certain  places,  as  indicating  that 
his  recollection  as  to  his  route  had  been  stimulated  by  the  necessities 
of  the  case. 

Id. — Argument  for  Prosecution — Statement  of  Belief  from  Evi- 
dence.— A  prosecuting  officer  has  the  right  in  his  argument  to 
state  his  views,  beliefs,  and  convictions  from  the  evidence;  and  it 
was  not  error  to  overrule  an  objection  of  the  defendant  to  a  state- 
ment by  the  attorney-general  in  his  argument  as  to  his  belief  that 
the  evidence  pointed  unerringly  to  the  defendant  as  the  murderer 
of  his  mother. 

Id. — ^Arrangement  of  Bullets  Received  in  Evidence. — ^The  attorney- 
general  was  properly  permitted  to  arrange  the  bullets  taken  from 
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the  bodies  of  defendant's  deceased  mother  and  sister,  and  other 
bullets  fired  from  the  pistol  which  was  in  evidence,  some  by  the 
prosecution  and  some  by  the  defense,  in  such  order  as  he  saw  fit  for 
the  purposes  of  his  argument,  the  jury  being  properly  informed  by 
the  court  that  they  might  arrange  them  in  any  other  order  which 
they  saw  fit. 

Id. — Attack  xtpon  Eeputation  op  Witness — Cross-examination  of 
Eebuttino  Witness — Improper  Object. — ^Where  the  reputation  of 
the  pawnbroker  as  a  witness,  who  had  testified  to  selling  the  pistol 
to  the  defendant,  was  attacked  by  the  defense,  and  a  witness  had 
testified  in  rebuttal  to  his  good  reputation,  and  had  stated  on  cross- 
examination  that  he  did  not  know  that  the  license  of  the  pawn- 
broker had  been  revoked,  further  questions  on  that  subject,  the 
manifest  object  of  which  was  to  introduce  evidentiary  matter  in 
the  form  of  questions,  to  the  detriment  of  the  witness  assailed, 
were  properly  disallowed. 

Id.— Hypothetical  and  Specttlativb  Question. — A  further  question 
in  the  same  line  on  cross-examination  of  the  rebutting  witness, 
whether  "if  any  of  these  matters  had  been  brought  to  your  mind, 
would  it  change  your  opinion!"  was  properly  disallowed  as  being 
hypothetical  and  speculative,  as  well  as  a  veiled  attempt  to  present 
the  excluded  evidentiary  matter. 

Id.— Striking  Out  Testimony  of  Expert  as  to  Bullets. — Where  an 
expert  had  testified  that  the  bullets  taken  from  the  bodies  of  de- 
fendant's  deceased  mother  and  sister  had,  in  his  opinion,  been  fired 
from  the  pistol  in  evidence,  basing  it  upon  similarity  of  bullets  fired 
by  himself  from  the  same  pistol,  and  the  court  had  stricken  out  his 
testimony  as  to  the  bullets  on  the  ground  that  the  question  was  one 
for  the  jury,  and  the  whole  testimony  of  the  expert  was  treated 
as  stricken  out,  the  fact  that  in  reciting  the  exhibits  referred  to,  the 
exhibit  of  the  bullet  taken  from  the  body  of  the  sister  was  omitted, 
could  not  have  resulted  in  injury  to  the  defendant. 

Id. — ^Evidence  of  Bullets  Fired  by  Expert. — Evidence  was  properly 
admitted  of  the  bullets  fired  by  the  expert  from  the  pistol  in  evi- 
dence, and  an  objection  that  they  were  not  fired  "under  the  same 
conditions  as  those  existing  at  the  time  of  the  homicide '^  was 
properly  overruled,  where  it  was  shown  that  the  pistol  was  in  the 
same  condition,  except  as  to  exterior  blood-marks  upon  its  surface,  . 
as  when  found  concealed  in  the  Weber  bam.  The  similarity  of  the 
bullets  fired  from  it  to  those  found  in  the  bodies  was  pertinent  and 
important  evidence,  as  tending  to  fix  the  identity  of  the  weapon 
from  which  the  fatal  shots  were  fired. 

Id. — Instructions  as  to  Beasonable  Doubt. — The  court  properly  re- 
fused requested  instructions  as  to  reasonable  doubt  which  were  else- 
where embodied  in  the  charge,  and  an  instruction  that  if  the  jury 
were  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the  'defend- 
ant they  should  find  him  guilty,  is  not  inconsistent  with  a  further 
instruction  that  the  evidence  of  defendant 's  guilt  v^s  circumstantial, 
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and  that  each  material  circumstanee  must  be  proved  to  their  satisfac- 
tion beyond  a  reasonable  doubt,  or  they  must  acquit. 

Id. — OoNSTBTTcnoN  or  Instbuctions. — The  instructions  given  must  be 
taken  together  as  a  whole,  and  where  it  appears  that,  on  reading 
them,  the  jury  were  fairly  and  impartially  charged,  no  single  instance 
of  striking  out  the  concluding  language  of  a  requested  instruction 
would  warrant  a  reversaL 

Id. — Instruction  as  to  I^bssumption  or  Innocknci — ^Moditioation 
Elsbwhebe  Givbn. — Where  the  court  gave  a  requested  instruction 
as  to  the  presumption  of  innocence  of  the  defendant,  which  accom- 
panies him  throughout  the  trial  and  in  the  jury-room,  and  which 
will  avail  to  acquit  him  unless  overcome  by  sufficient  proof  of  guUt, 
the  modification  thereof  by  omitting  the  matter  of  necessary  proof 
beyond  a  reasonable  doubt,  which  was  in  itself  unobjectionable,  was 
not  injurious,  where  the  court  had  elsewhere  instructed  the  jury  that 
unless  they  were  "satisfied  beyond  a  reasonable  doubt  that  the  pre- 
sumption of  innocence  which  the  law  gives  him  is  overthrown,  it  is 
their  duty  to  render  a  verdict  of  not  guilty." 

Id. — ^MoDinoATiON  or  Ebboneous  Instbuction.— Where  an  erroneous  in- 
struction might  have  been  wholly  rejected,  the  modification  thereof 
to  eliminate  objectionable  matter  was  proper. 

Id.— iNSTBUcnoN  as  to  Evidencb  Stbicken  Out. — It  was  not  error  to 
refuse  to  give  a  requested  instruction  that  the  evidence  of  certain 
named  witnesses  had  been  stricken  out,  where  the  court  had  given 
an  instruction  as  to  all  evidence  stricken  out;  and  the  naming  of 
the  particular  witnesses,  the  list  of  which  was  incomplete,  would 
have  served  to  confuse  the  jury. 

Id. — Abstbact  Instbuction — Possession  of  Articles. — ^A  mere  ab- 
stract instruction,  "that  the  mere  possession  of  any  article,  whether 
it  can  or  cannot  be  used  in  the  perpetration  of  crime,  is  not 
of  itself  sufficient  to  convict  the  defendant,  but  is  a  mere  circum- 
stance which  may  or  may  not  tend  to  prove  the  charge  against 
the  defendant,"  was  properly  refused. 

Id. — Modification  of  Request — "Independent  Judgment"  of  Jubors. 
— A  requested  instruction  that  "defendant  is  entitled  to  the  inde- 
pendent judgment  of  every  juryman,"  was  properly  modified  so  as 
to  make  it  read  that  "each  side"  is  so  entitled. 

Id. — ^Instbuction  as  to  "Audi." — ^Where  the  court  properly  defined  an 
"alibi,"  it  cannot  be  urged  that  the  court  did  not  more  fully 
instruct  the  jury  on  that  question,  where  the  defendant,  whose  duty 
it  was  to  request  further  instruction  if  desired,  made  no  such 
request. 

Id. — New  Tbial — Change  of  Theoby  of  Peosecution  as  to  Manneb 
of  Cbime.— The  defendant  was  not  entitled  to  a  new  trial  because 
the  prosecution  offered  at  the  argument  on  the  trial  a  different 
theory  as  to  the  manner  of  the  crime  from  that  offered  on  the  pre- 
liminary examination,  where  no  deception  is  shown  to  have  been 
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practiced  bj  the  prosecution,  and  where  it  is  not  shown  that  upon 
a  new  trial  any  new  evidence  would  have  controverted  the  theory 
argued  at  the  trial.  The  prosecution  was  not  bound  to  offer  any 
theory  as  to  the  manner  of  the  crime,  and  might  properly  argue 
that  it  was  committed  in  any  manner  which  the  evidence  showed 
reasonably  possible. 
Id. — Nkwly  Discovibkd  Eyidenci — Discbstion. — Held,  that  aflSdavits 
of  newly  discovered  evidence  tending  to  impeach  the  testimony  of 
the  pawnbroker  as  to  the  identity  of  the  pistol  sold  by  him  to  defend- 
ant, one  of  which,  if  believed  to  be  true,  would  have  justified  a  new 
trial,  but  which  was  meager  in  detail  and  open  to  grave  suspicion 
from  the  statements  which  it  contained  as  weU  as  from  the  absence 
of  statements  it  should  contain,  were  addressed  to  the  discretion  of 
the  court,  and  that  it  cannot  be  said  that  it  abused  its  discretion  in 
distrusting  the  affidavits  and  in  denying  the  new  trial  for  the  alleged 
newly  discovered  evidence.     [Beatty,  C.  J.,  dissenting.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County  and  from  an  order  denying  a  new  trial.  J.  E.  Prewett, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Grove  L.  Johnson,  Ben  P.  Tabor,  F.  P.  Tuttle,  and  Samuel 
J.  Pullen,  for  Appellant. 

The  evidence  was  circumstantial  and  insuflBcient  for  convic- 
tion. The  court  erred  in  instructions  on  reasonable  doubt, 
which  were  more  open  to  criticism  than  those  held  incorrect 
by  this  court.  {People  v.  Chin  Heong,  86  Cal.  332,  24  Pac. 
1021;  People  v.  Kemaghan,  72  Cal.  609,  14  Pac.  566;  People 
V.  Paulsell,  115  Cal.  6,  46  Pac.  734;  People  v.  Bemmerly,  87 
Cal.  177,  25  Pac.  266 ;  People  v.  Ah  Sing,  51  Cal.  572 ;  People 
V.  Lenon,  72  Cal.  625,  21  Pac.  967.)  The  court  erred  in  modi- 
fying requested  instructions.  {People  v.  Lachanais,  32  Cal.  433 ; 
People  V.  Teshara,  134  Cal.  542,  66  Pac.  798;  People  v.  Clark, 
145  Cal.  727,  79  Pac.  434;  People  v.  Chadwick,  143  Cal.  116, 
76  Pac.  884;  People  v.  Dolan,  96  Cal.  315,  31  Pac.  107 ;  People 
V.  De  Graaff,  127  Cal.  676, 60  Pac.  429 ;  People  v.  Winthrop,  118 
Cal.  85-92,  50  Pac.  390;  State  v.  Hickam,  95  Mo.  322,  6  Am. 
St.  Rep.  54,  8  S.  W.  252;  People  v.  Phipps,  39  Cal.  334;  People 
V.  Williams,  17  Cal.  142.)  Defendant  was  entitled  to  a  new 
trial  on  the  first  ground  stated  {Bluitt  v.  Miller,  131  Cal.  149, 
63  Pac.  157),  and  for  newly  discovered  evidence  on  the  showing 
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made.  No  counter-affidavits  were  filed  by  the  prosecution,  and 
the  newly  discovered  evidence  could  not  have  been  reasonably 
introduced  at  the  trial.  {People  v.  Sing  Taw,  1^5  Cal.  1,  78 
Pac.  235;  People  v.  Demasters,  109  CaL  607,  42  Pac.  236.) 
The  court  should  unhesitatingly  have  set  aside  the  verdict  upon 
a  showing  of  a  reasonable  doubt  of  the  guilt  of  the  defendant 
{McCoy  V.  People,  175  111.  224,  51  N.  E.  777;  Qilman  v. 
People,  178  111.  19,  52  N.  E.  967;  Flanagan  v.  People,  214  HI. 
170,  73  N.  E.  347.) 

U.  S.  Webb,  Attorney-General,  A.  K.  Robinson,  District 
Attorney  of  Placer  County,  and  George  W.  Hamilton,  for 
Respondent. 

The  instructions  on  reasonable  doubt  are  supported  by  the 
following  cases :  People  v.  Cronin^  34  Cal.  112 ;  People  v.  Dur- 
rani, 116  Cal.  179,  49  Pac.  75;  People  v.  Verenesenec- 
kockockhoff,  129  Cal.  497,  58  Pac.  156,  62  Pac.  111.  A 
court  is  not  bound  to  repeat  itself  at  request  of  counsel.  {Peo- 
ple V.  Cochran,  61  Cal.  550;  People  v.  Chaves,  122  Cal.  140, 
People  V.  Armstrong,  114  Cal.  573,  46  Pac.  611 ;  People  v.  Men- 
denhall,  135  Cal.  344,  67  Pac.  325;  People  v.  Brittain,  118  Cal. 
411,  50  Pac.  664;  People  v.  Sing  Yow,  145  Cal.  10,  78  Pac.  235; 
OUve  V.  State,  11  Neb.  30,  31,  7  N.  W.  444.)  The  court 
properly  instructed  on  the  law  as  to  alibi,  and  if  defendant 
wished  further  instruction  thereon  he  should  have  requested  it. 
{People  V.  McNutt,  93  Cal.  658,  29  Pac.  243 ;  People  v.  Matthai, 
135  Cal.  445,  67  Pac.  694;  People  v.  Olivera,  127  Cal.  381, 382, 
59  Pac.  772;  People  v.  Balkwell,  143  Cal.  264,  76  Pac.  1017.) 
The  charge  must  be  taken  as  a  whole,  and  each  paragraph 
need  not  contain  all  the  conditions  and  limitations  expressed 
in  others.  {People  v.  Armstrong,  114  Cal.  573,  46  Pac.  611; 
People  V.  Mendenhall,  135  Cal.  346,  67  Pac.  325.)  The  court 
properly  ruled  on  the  questions  as  to  a  sick  juror  and  the 
matter  of  peremptory  challenges.  {People  v.  Brady,  72  Cal. 
490,  491,  14  Pac.  202;  People  v.  Van  Horn,  119  Cal.  332,  51 
Pac.  538.)  The  court  properly  ruled  upon  the  question  of 
opening  statement.  {People  v.  Stoll,  143  Cal.  691,  77  Pac. 
818;  People  v.  Ellsworth,  92  Cal.  595,  28  Pac.  604;  People  v. 
Sing  Yow,  145  Cal.  9,  78  Pac.  235.)  The  physician  properly 
testified  as  to  the  location  of  the  wounds  observed  by  him  on 
the  autopsy.    {People  v.  Phelan,  123  Cal.  560,  56  Pac  424.) 
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Cotmsel  may  properly  state  in  argument  what  they  believe  the 
evidence  shows.  (People  v.  Romero,  143  Cat.  460,  77  Pac. 
163.)  The  verdict  is  supported  by  the  evidence,  and  no  ques- 
tion of  law  arises  upon  its  suflteiency.  {People  v.  Fitzgerald, 
138  Cal.  39,  70  Pac.  1014;  People  v.  Maroney,  109  Cal.  279,  41 
Pac.  1097;  People  v.  Gonzales,  143  Cal.  606,  77  Pac.  448; 
People  V.  DonneUy,  143  Cal.  398,  77  Pac.  177.)  No  prelim- 
inary  proof  was  required  of  admissions  not  directly  involving 
a  confession  of  guilt.  {People  v.  Jan  John,  144  Cal.  286,  77 
Pac.  950;  People  v.  Ammerman,  118  Cal.  23,  50  Pac.  15; 
People  V.  Parton,  49  Cal.  632;  People  v.  Leroy,  65  Cal.  613,  4 
Pac.  649;  People  v.  Hickman,  113  Cal.  86,  45  Pac.  175;  People 
V.  Ashmead,  118  Cal.  509,  50  Pac.  681.)  The  motion  for  a  new 
trial  was  properly  denied.  The  affidavit  of  Harrington  does 
not  contradict  that  of  Carr  in  a  material  matter,  and  the 
affidavit  of  Beard  shows  evidence  of  falsity  on  its  face  justify- 
ing the  court  in  distrusting  it.  {People  v.  Clarke,  130  Cal.  647, 
63  Pac.  138;  People  v.  Ah  Lee  Boon,  97  Cal.  178,  179,  31  Pac. 
933;  People  v.  Freeman,  92  Cal.  367,  28  Pac.  261;  Tibhet  v. 
Sus,  125  Cal.  544,  58  Pac.  160;  People  v.  Howard,  74  Cal.  547, 
16  Pac.  394;  People  v.  Sutton,  73  Cal.  243,  15  Pac.  86;  People 
V.  Gonzales,  143  Cal.  605,  606,  77  Pac.  448 ;  People  v.  Rushing, 
130  Cal.  449-454,  80  Am.  St.  Rep.  141,  62  Pac.  742;  Oberlander 
V.  Fixen  &  Co,,  129  Cal.  690,  62  Pac.  254;  People  v.  Sing  Yow, 
145  Cal.  2,  78  Pac.  235.) 

HENSHAW,  J.— On  November  10,  1904,  Julius  Weber 
with  his  family  resided  in  Auburn,  Placer  County.  His  family 
consisted  of  his  wife,  Mary  Weber;  his  daughter.  Bertha 
Weber,  aged  eighteen;  a  son,  Earl  Weber,  aged  nine;  and  a 
second  son,  Adolph  Julius  Weber,  aged  twenty,  the  defendant 
herein.  The  home  was  a  two-story  frame  building  situated 
within  its  own  grounds,  some  little  distance  away  from  thel 
house  of  any  neighbor.  At  about  six  o'clock  of  the  evening 
of  November  10th,  the  family  was  seen  alive  in  the  house  by 
passers-by.  At  7:35  of  the  same  evening  the  house  was  dis- 
covered to  be  on  fire,  and  at  7 :42  the  fire-alarm  bell  was  rung. 
The  first  people  to  arrive  saw  no  living  person  within  or  about 
the  buildings.  A  number  of  firemen  and  other  citizens  were 
soon  upon  the  ground.  A  front  room  upon  the  ground  floor 
was  entered  by  them  through  the  window.     This  room  con- 
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tained  a  piano,  and  is  designated  ''the  piano-room."  it  was 
full  of  thick,  heavy  smoke,  but  no  fire  was  detected.  From  this 
room  three  bodies  were  carried, — ^Mary  Weber,  Bertha  Weber, 
and  Earl  Weber.  Mary  Weber  and  Bertha  Weber  were  both 
dead,  and  had  been  frightfully  burned  after  death.  The  little 
boy  was  not  burned  at  alL  He  was  alive,  though  unconscious, 
when  removed  from  the  room  to  the  yard,  but  died  almost  im- 
mediately after.  He  was  in  his  night-clothes.  They  were  moist 
with  blood.  An  autopsy  disclosed  that  Mary  Weber  and 
Bertha  Weber  came  to  their  death  by  gunshot  wounds.  Mary 
Weber  was  shot  twice.  Bertha  Weber  once.  In  each  case  the 
wounds  were  almost  immediately  fatal;  neither  could  have 
survived  the  wounds  more  than  five  minutes.  The  bullets  were 
recovered,  and  were  pistol-bullets  of  32  caliber.  The  bums 
were  inflicted  upon  the  bodies  after  death.  The  little  boy  had 
not  been  shot.  His  death  was  caused  by  blows  upon  the  head, 
inflicted  with  some  blunt  instrument  and  subsequent  suffoca- 
tion. The  house  burned  to  the  ground.  The  following  day  the 
body  of  Julius  Weber  was  found  in  the  bathroom  of  the  dwell- 
ing. It  had  been  subjected  to  great  heat  and  was  frightfully 
burned.  An  autopsy  disclosed  that  the  cause  of  his  death  was 
a  bullet-wound  inflicted  by  a  bullet  of  like  caliber  to  those 
which  killed  the  others.  Upon  November  22,  1904,  there  was 
found  in  the  basement  of  the  Weber  bam,  about  two  hundred 
and  fifty  feet  from  the  dwelling,  a  revolver  described  as  an 
*'Iver- Johnson  32  caliber  revolver,  old  style."  When  found, 
there  was  dry  blood  upon  it  and  one  or  two  light-colored  hairs, 
and  the  pistol  contained  the  shells  of  five  discharged  cartridges. 
The  defendant  was  in  a  clothing  store  in  Auburn  about  five 
minutes  to  seven  on  the  evening  of  the  tragedy.  He  there  pur- 
chased a  pair  of  trousers.  He  took  off  his  old  trousers  in  the 
store.  They  were  rolled  in  a  bundle  by  himself,  and  afterwards 
more  compactly  by  the  storekeeper,  who  wrapped  them  in  a 
paper  and  returned  them  to  the  defendant.  The  defendant's 
manner  at  this  time  was  not  such  as  to  excite  attention.  He 
comported  himself  as  usual.  Prior  to  that  he  had  been  seen 
on  Brewery  Lane,  going  from  his  house  to  Auburn  at  about- 
6 :  30  P.  M.  He  was  seen  in  the  washroom  of  the  American 
Hotel  at  6 :  40  or  6 :  43  p.  m.,  where  he  washed  his  hands,  and 
hurriedly  left  the  place.  He  was  seen  on  the  street  going  to- 
wards Cohn's  store,  where  he  purchased  the  trousers  at  about 
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6 :  45.  He  was  on  the  streets  of  Auburn  after  this  time  until  the 
alarm  of  fire,  and  his  appearance  and  conduct  during  that 
time  were  natural.  Upon  hearing  the  alarm,  he  ran  to  the 
Weber  house  in  company  with  a  friend,  carrying  the  bundle 
which  contained  his  old  trousers.  These  trousers  he  used  to 
break  in  a  window  to  gain  access  to  the  house.  He  did  enter 
the  house,  and  testifies  that  he  assisted  in  removing  the  body 
of  his  little  brother.  His  testimony  as  to  this  was  contradicted. 
The  bundle  containing  the  trousers  was  burned  in  the  house. 
Upon  November  11th  he  was  examined  by  the  district  attorney 
and  the  sheriff  as  to  his  knowledge  of  the  fire  and  the  homo- 
cides,  and  his  answers  were  reduced  to  writing.  On  the  evening 
of  the  same  day  he  testified  as  a  witness  at  the  coroner's  in- 
quest. Upon  the  following  day  he  was  arrested  and  charged 
with  the  murder  of  his  family.  Upon  preliminary  examination 
he  was  held  for  murder.  An  information  was  filed  against  him 
by  the  district  attorney  upon  November  29th,  charging  him 
with  the  murder  of  Mary  Weber,  his  mother.  Upon  this 
charge  he  was  brought  to  trial  in  January,  1905.  The  trial 
consumed  about  a  month,  the  jury  returning  a  verdict  of  guilty 
of  murder  in  the  first  degree.  His  motion  for  a  new  trial  was 
denied,  and  he  was  sentenced  to  be  hung.  From  that  judg- 
ment and  from  the  order  denying  his  motion  for  a  new  trial  he 
prosecutes  this  appeal. 

The  prosecution  contended,  and  to  this  their  evidence  was 
addressed,  that  the  defendant  had  killed  his  parents,  sister, 
and  brother  in  the  manner  indicated;  that  his  father  was 
killed  in  the  bathroom,  the  mother  and  daughter  in  the  piano- 
room,  the  little  boy  beaten  while  in  his  night-clothes,  and 
brought  to  the  piano-room;  that  the  murderer  then  saturated 
the  clothing  of  Mrs.  Weber  and  the  daughter  with  inflam- 
mable liquid  and  set  fire  to  it ;  that  he  likewise  set  fire  to  the 
house ;  then,  hiding  the  pistol  in  the  bam,  hurried  to  Auburn 
to  establish  an  alibi;  that  the  heavy,  black  smoke  from  the 
piano-room  came  from  the  burning  liquid  and  burning  flesh, 
and  the  room  being  inclosed,  the  oxygen  was  noon  exhausted 
and  the  flames  thus  smothered,  in  support  of  which  it  was 
shown  that  when  the  burned  bodies  were  carried  to  the  open 
air  the  fire  repvived  and  sparks  were  seen  upon  the  clothing. 
The  people's  contention  was,  further,  that  defendant  hurried 
to   the   washroom   of   the   American   Hotel   to   remove   the 
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blood  and  other  traces  of  crime;  that  the  trousers  which  he 
wore  were  blood-stained,  which  necessitated  the  purchase  of 
a  new  pair;  and  that  he  deliberately  threw  the  old  pair  into 
the  burning  building  in  order  that  this  evidence  of  his  crime 
might  be  destroyed.  Stress  also  is  laid  upon  the  asserted  un- 
natural conduct  of  the  defendant  during  and  after  the  fire; 
that  he  did  not  approach  the  bodies  of  his  mother  and  sister 
after  they  had  been  taken  from  the  house,  nor  inquire  about 
them. 

It  was  shown  that  Julius  Weber  was  worth  about  fifty  thou- 
sand dollars.  Upon  the  death  of  the  other  members  of  the 
family  this  defendant  would  succeed  to  property  of  this  value. 
Herein  the  prosecution  imputed  the  motive  for  the  crimes. 

Upon  leaving  the  fire,  the  defendant  went  to  the  home  of  a 
friend,  and,  on  account  of  his  excited  condition,  a  doctor  was 
called.  The  doctor  dressed  a  cut  upon  the  young  man's  hand, 
which  probably  he  had  received  in  forcing  a  window  of  the 
burning  house.  The  defendant  wanted  to  know  if  his  mother 
were  alive.  The  doctor  replied  that  his  mother  was  in  the  care 
of  friends  with  a  physician  in  attendance,  and  that  he  could 
not  see  her,  nor  could  he  see  any  member  of  the  family  that 
night.  The  defendant  said:  "I  want  to  know  if  my  mother  is 
alive.  I  know  she  is  dead.  They  told  me  she  is  alive,  but  I 
know  she  is  dead.''  The  doctor  gave  him  a  composing  draft, 
and  the  young  man  said  that  if  he  was  permitted  to  go  out 
for  a  time  he  would  come  back  and  remain  quietly  all  night. 
To  this  the  doctor  consented,  and  the  defendant  went  out  with 
his  friend,  and,  at  his  own  suggestion,  visited  an  ice-cream 
parlor,  where  they  had  an  ice-cream  soda.  After  that  they 
called  at  the  American  Hotel  to  visit  some  young  ladies,  the 
defendant  making  the  suggestion,  saying,  ** Let's  go  see 
the  girls  in  the  hotel."  The  foregoing  is  instanced  merely  as 
an  example  of  the  unnatural  conduct  which  it  is  insisted  by 
the  prosecution  the  defendant  displayed  after  the  frightful 
tragedy.  Further,  the  prosecution  produced  a  pawnbroker  of 
San  Francisco,  who  identified  the  Iver-Johnson  pistol  as  one 
which  had  been  owned  by  him,  and  which  in  turn  he  had  sold 
to  defendant,  positively  identifying  the  defendant  and  de- 
scribing with  some  particularity  the  clothing  which  he  wore  at 
the  time  of  the  purchase.  All  of  the  evidence  was  wholly  cir- 
cumstantial, and  the  defense  contends  that  it  was  liketrise 
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wholly  insuflScient  to  uphold  a  judgment  of  conviction.  Thia 
is  based  upon  the  inconsistency  and  irreconcilability  of  the 
evidence.  Thus,  it  is  said  that  the  defendant  must  have  left 
his  home  before  6 :  30  p.  m.,  since  he  was  seen  upon  Brewery 
Lane  walking  to  Auburn  at  that  hour,  and  was  afterwards,  and 
up  to  the  time  of  the  alarm  of  fire,  seen  so  frequently  in  the 
town  of  Auburn  as  to  render  a  surreptitious  return  to  the  house 
impossible.  Yet,  that  Bertha  Weber  was  heard  by  a  disinter- 
ested witness  playing  upon  the  piano  at  6 :  40  or  6 :  45  p.  m., 
and  another  disinterested  witness  heard  the  scream  of  a  woman 
from  the  house  between  6 :  40  and  7  p.  m.  ;  and  that  the  fire 
was  first  discovered  in  the  house  at  about  6 :30  or  6 :45.  From 
this  it  is  argued  that  as  Bertha  Weber  was  heard  playing  the 
piano  somewhere  between  6 :30  and  6 :45,  her  brother,  who  was 
at  that  time  absent  from  the  house,  could  not  have  been  the 
murderer;  and,  moreover,  that  it  would  have  been  impossible 
for  him  to  shoot  three  people,  all  adults,  haul  the  bodies  of 
two  of  them  into  the  piano-room,  where  there  was  no  fire,  and 
set  fire  to  them,  go  upstairs  and  beat  his  little  brother  upon 
the  head  and  carry  his  body  down  to  the  piano-room  in  the 
length  of  time  established  by  the  evidence.  But  to  this  it  must 
be  answered  that  the  witnesses  who  fixed  the  time  do  not  pre- 
tend to  do  so  with  positiveness  and  exactness.  They  fix  it  as 
** about''  such  an  hour,  and,  even  if  it  be  conceded  that  an 
irreconcilable  conflict  in  the  evidence  arises,  it  must  be  noted 
that  the  testimony  of  the  piano-playing  and  of  the  woman's 
scream  was  offered  by  the  defense,  and  it  was  the  province 
of  the  jury  to  weigh  and  decide  and  to  reconcile  the  testimony 
if  they  could,  and,  if  the  conflict  was  irreconcilable,  to  afiix 
their  own  value  to  the  contradictory  evidence.  And  it  must 
be  added  that  when  allowance  is  thus  made  for  inaccuracies 
as  to  time,  there  is  nothing  in  the  whole  case  to  show  that 
the  defendant  could  not  have  committed  these  horrible  deeds, 
with  all  their  attendant  circumstances,  and  still  have  made 
his  appearance  upon  the  streets  of  Auburn  at  the  time  indi- 
cated. Upon  this  subject,  therefore,  it  must  be  concluded 
that  the  evidence  is  sufficient  to  justify  the  verdict. 

To  the  rulings  of  the  court  in  the  impanelment  of  the  jury, 
and  upon  the  admission  and  rejection  of  evidence,  appellant's 
counsel  reserved  very  numerous  exceptions.  The  same  is 
true  of  the  court's  rulings  in  giving,  in  refusing  to  give,  and 
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in  modifying  instructions.  No  one  of  these  rulings  has  failed 
to  receive  the  careful  investigation  which  the  gravity  of  the 
case  warrants,  and  we  pass  to  a  consideration  of  those  which 
call  for  particular  mention  and  discussion. 

After  twelve  jurors  had  been  sworn  to  try  the  cause,  but 
before  the  information  had  been  read  or  the  plea  of  the 
defendant  stated,  or  the  opening  statement  of  the  prosecution 
made,  one  of  the  twelve  was  excused  because  of  illness.  A 
special  venire  was  issued  and  a  twelfth  juror  accepted  and 
sworn,  without  any  challenge  interposed.  At  the  time  of  the 
final  completion  of  the  jury,  the  defendant  had  nine  peremp- 
tory challenges  unused.  Upon  the  discharge  of  the  sick  jury- 
man, defendant  moved  the  court  that  the  remaining  eleven 
jurors  be  not  discharged,  and  that  the  trial  be  proceeded  with 
by  calling  from  the  box  the  name  of  another  juror,  and  that 
each  side  be  allowed  the  number  of  peremptory  challenges 
remaining  after  deducting  from  the  original  number  the  num- 
ber already  used.  The  court  assented  to  the  suggestion,  but 
reserved  its  ruling  concerning  the  number  of  peremptory 
challenges  to  which  each  side  would  be  entitled,  denying  the 
motion  as  premature,  with  leave  to  renew  it  at  any  time.  In 
this  state  of  the  case  no  question  arises  as  to  the  number  of 
peremptory  challenges,  since  neither  side  had  exhausted  the 
number  to  which  it  was  clearly  entitled  under  the  law,  and 
since  neither  side  exercised,  or  attempted  to  exercise,  any 
challenge  upon  the  juror  last  called  to  the  box.  The  ruling 
of  the  court  in  this  matter  was  correct,  and  is  supported  by 
People  V.  Brady,  72  Cal.  491,  [14  Pac.  202] ;  People  v.  Van 
Horn,  119  Cal.  332,  [51  Pac.  538]. 

The  attorney-general  made  an  opening  statement  to  the 
jury,  at  the  conclusion  of  which  the  defense  moved  that  the 
prosecution  be  required  and  directed  by  the  court  to  state 
to  the  jury  what  the  other  facts  referred  to  by  the  attorney- 
general  were,  and  what  they  expected  to  prove,  and  on  what 
a  reliance  for  a  conviction  of  the  defendant  was  placed.  The 
court  denied  the  motion.  It  is  asserted  that  Penal  Code  sec- 
tion 1093,  subdivision  2,  is  mandatory,  that  the  prosecution 
must  open  the  case,  and  that  in  so  doing  it  must  state  what  it 
expects  to  prove.  Such,  however,  is  not  the  meaning  of  the 
law.  A  prosecution  may  open  its  case  by  the  introduction 
of  evidence  without  any  preliminary  or  opening  statement. 
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The  purpose  of  such  statement  is  merely  to  outline  the  testi- 
mony about  to  be  offered,  to  the  end  that  the  jury  may  more 
clearly  sift  and  digest  it.  {People  y.  Stoll,  143  Cal.  691, 
[77  Pac.  818] ;  People  v.  Ellsworth,  92  CaL  595,  [28  Pao. 
604].) 

The  physician  who  performed  the  autopsy  upon  the  body 
of  Mary  Weber  was  permitted  to  testify  as  to  the  place  of 
entrance  and  of  exit  of  the  bullet  found  in  her  body.  It  is  said 
that  special  skill  will  not  entitle  a  witness  to  give  an  opinion, 
where  the  jury  is  capable  of  forming  its  own  conclusions  from 
facts  susceptible  of  proof  in  the  common  form.  This  is  un- 
doubtedly true,  and  it  may  be  conceded  that  the  observation 
eyen  of  the  unprofessional  eye  could  determine  which  was  the 
point  of  entrance  and  which  the  point  of  exit,  and  if  the 
body  had  been  exhibited  to  the  jury  they  could  have  formed 
their  own  conclusions  from  their  own  observations.  But  they 
had  not  this  opportunity,  and  the  physician  was  merely  illus- 
trating upon  a  diagram  and  testifying  to  a  matter  which  had 
come  under  his  own  observation,  so  that  even  if  it  be  con- 
ceded that  the  question  did  not  call  for  expert  evidence,  the 
answer  was  none  the  less  admissible  as  being  direct  testimony 
to  a  physical  fact  which  the  witness  had  observed  and  the  jury 
bad  no  opportunity  of  seeing. 

The  same  witness  was  allowed  to  answer  a  question  as  to 
the  size  of  the  wounds  on  the  body  referred  to  as  buUet- 
wounds,  and  answered,  "I  believe  them  to  have  been  pro- 
duced by  a  32-caliber  bullet"  A  motion  to  strike  out  the 
answer  was  denied.  It  is  sufficient  here  to  say  that  sa  the 
bullet  which  inflicted  the  wound  was  recovered  from  the  body, 
and  was  proved  without  dispute  to  have  been  a  32-caliber 
pistol-bullet,  the  answer  could  not  have  been  injurious. 

It  was  shown  by  the  prosecution  that  the  defendant  was  in 
San  Francisco  during  the  months  of  June,  July,  August,  and 
September,  of  1904.  The  pawnbroker,  Henry  Carr,  had  identi- 
fied the  defendant  as  purchasing  from  him  the  pistol  intro- 
duced in  evidence  in  August,  1904,  and  this  witness  described 
the  attire  of  the  defendant  at  the  time  of  the  purchase. 
Through  the  testimony  of  the  witnesses  Mrs.  Muston,  Mrs. 
Hilliker,  and  others,  the  prosecution  showed  the  style  of  clothes 
which  the  defendant  wore  in  San  Francisco  during  those 
months.     The  effort  was  directed  to  establishing  that  th« 
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clothes  which  the  defendant  actually  wore  during  that  time 
were  such  clothes  as  Henry  Carr  described  the  defendant  as 
wearing  at  the  time  of  the  purchase  of  the  pistol.  This  evi- 
dence was  admissible  in  corroboration  of  Carres  identification. 

Proof  of  the  value  of  the  property  belonging  to  Julius  Weber 
was  objected  to  upon  the  ground  that  it  was  not  shown  that 
the  defendant,  a  mere  youth,  knew  the  value  of  the  property 
of  his  father,  or  the  amount  of  insurance  upon  it,  and  unless 
he  did  so  know,  the  testimony  had  no  pertinency  upon  the 
question  of  motive.  But,  in  the  absence  of  such  a  direct 
showing,  it  was  established  that  the  young  man,  nearly  twenty- 
one  years  of  age,  had  been  living  with  his  family  upon  the 
property,  and  was  continuously  surrounded  by  evidence  of  his 
father's  possessions,  and  it  would  be  no  strained,  but  a 
natural  inference,  for  the  jury  to  say  that  he  had  at  least 
some  knowledge  of  the  matter. 

Touching  the  conduct  of  the  defendant  upon  the  morning 
after  the  fire,  a  witness  was  asked  and  permitted  to  answer 
the  following  questions:  '*Did  he,  during  any  of  that  time 
[about  three  minutes],  say  anything  about  his  mother  being 
dead  1  Did  he  speak  about  any  of  the  members  of  his  family 
being  dead?  During  these  three  minutes  that  you  were  in 
his  presence,  did  he  tell  you  that  any  members  of  his  family 
were  dead?"  The  only  objections  to  these  questions  are  that 
they  are  leading.  But  even  leading  questions  are  permissible 
within  the  sound  discretion  of  the  court.  The  answers  were 
in  no  sense  injurious,  the  witness  replying,  **He  said  some- 
thing, or  Adrian  Wells  said  something  to  him ;  I  did  n't  imder- 
stand,  and  he  said,  *I  don't  see  why  they  could  not  get  out 
of  the  house.'  " 

Mrs.  Snowden  was  allowed  to  testify  that  Mrs.  Weber  said 
to  her  in  the  presence  and  hearing  of  defendant:  **Dolphy 
is  so  mean  to  me  I  am  almost  afraid  to  ask  him  to  do  anything 
for  me;  he  does  aggravate  me  so."  Defendant  moved  to 
strike  out  this  statement,  and  the  motion  was  denied.  It 
should  have  been  granted.  It  is  not  every  statement  made  in 
the  presence  and  hearing  of  a  person  which  is  admissible  in 
evidence  again^  him.  Nor  is  the  statement,  so  far  as  its 
contents  are  concerned,  admissible  as  evidence  at  all.  It  is 
merely  the  conduct  of  the  person  in  connection  with  the  dec- 
laration, his  failure  to  act  as  it  might  reasonably  be  exi)ected 
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that  an  innocent  person  would  act,  which  is  the  evidence,  and 
the  declaration  is  received  merely  to  illustrate  the  i)erson's 
conduct  under  the  particular  circumstances.  (Jones  on  Evi- 
dence, sec.  291;  People  v.  Teshara,  134  Cal.  544,  [66  Pac. 
798] ;  People  v.  PhUbon,  138  CaL  530,  [71  Pac.  650].)  Noth- 
ing  is  disclosed  as  to  the  conduct  of  the  defendant  at  the 
time  the  statement  was  made,  so  that  it  stands  upon  the 
record  as  a  naked  hearsay  declaration  of  the  mother  of  the 
defendant.  But  even  so,  it  is  of  such  trifling  character  as  not 
to  justify  a  reversal  of  the  cause. 

Many  questions  were  asked  of  different  witnesses  concerning 
the  actions  and  statements  of  the  defendant  upon  the  day 
after  the  tragedy.  They  were  all  offered  in  proof  of  the 
alleged  unnatural  and  thus  guilty  conduct  of  the  accused.  It 
was  pertinent  to  show  what  the  defendant  did  or  did  not  do 
under  those  trying  circumstances.  It  was  permissible  to  argue 
that  he  did  or  did  not  act  as  an  innocent  person  would  have 
acted.  The  weight  of  all  this  testimony  was  for  the  jury,  but 
it  was  not  error  to  admit  it. 

Objection  is  made  to  the  introduction  of  the  statement  made 
by  defendant  to  the  district  attorney  and  to  the  sheriff  upon 
the  day  after  the  tragedy.  It  is  said  that  it  appears  that  it 
was  not  a  voluntary  statement,  but  one  made  under  duress. 
A  reading  of  the  statement,  however,  discloses  that  it  con- 
tained no  admission  or  confession  of  guilt,  and  it  is  only  as 
to  the  latter  class  of  statements  that  the  rule  requiring  pre- 
liminary proof  of  their  free  and  voluntary  making  has  appli- 
cation. So,  in  People  v.  Jan  John,  144  Cal.  286,  [77  Pac. 
950],  it  is  said:  **But  this  rule  applies  only  to  confession  of 
guilt,  and  does  not  forbid  proof  of  other  admissions  of  the 
defendant,  though  these,  taken  in  connection  with  other  proofs, 
may  tend  to  prove  him  guilty.*'  (See,  also,  People  v.  Ammer- 
man,  118  Cal.  32,  [50  Pac.  15] ;  People  v.  Hickman,  113  Cal. 
86,  [45  Pac.  173].) 

In  the  statement  which  the  defendant  made  to  the  district 
attorney  and  sheriff  upon  the  day  after  the  homicide,  and 
also  in  the  testimony  which  he  gave  before  the  coroner's  jury, 
he  described  the  course  which  he  took  in  leaving  his  father's 
house  and  going  into  town.  This  course  carried  him  directly 
across  Brewery  Lane,  and,  by  a  roundabout  and  circuitous  way, 
to  a  point  on  College  Lane  where  three  routes  were  open  to  him 
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to  go  to  Cohn's  store.  In  both  of  those  statements  he  declared 
that  he  did  not  know,  could  not  recall,  what  route  he  had  taken 
from  College  Lane  to  Cohn's  store.  This  circuitous  route,  if 
actually  taken  by  the  defendant,  would  have  consumed  some 
fifteen  or  twenty  minutes  of  time,  and  would  have  rendered 
it  improbable  that  he  could  have  been  at  his  home  at  the  time 
the  murders  were  committed  Another  route  was  open  to  him, 
much  shorter  and  more  direct,  from  his  house  to  Cohn's  store. 
This  was  down  Brewery  Lane.  This  latter  route  would  have 
carried  him  past  the  American  Hotel,  where  it  was  in  evi- 
dence that  he  was  seen  washing  his  hands  and  hurriedly 
departing,  in  front  of  Crosby's  livery  stable,  which  he  was  seen 
passing,  coming  from  the  direction  of  the  American  Hotel  and 
so  to  Cohn's  store.  From  College  Lane  no  one  of  the  three 
routes  readily  accessible  to  defendant  would  have  carried  him 
past  these  places  where  the  witnesses  saw  him.  Upon  the 
irial  he  heard  the  testimony  of  these  witnesses,  and  when  in 
turn  he  took  the  stand  he  described  with  minute  circumstance 
the  route  which  he  had  taken  from  College  Lane.  That  route 
involved  a  divergence  from  the  direct  course  to  Cohn's  store, 
and  the  witness  testified  that  he  did  diverge  in  his  course  and 
walk  down  Sacramento  Street,  upon  which  was  the  American 
Hotel  and  Crosby's  stable;  that  he  passed  these  places  upon 
the  opposite  side  of  the  street,  crossed  over  and  came  back  to 
Cohn's  store,  passing  in  front  of  the  American  Hotel,  though 
not  stopping  there.  Upon  cross-examination  the  witness  was 
asked  if  he  had  not  fixed  his  route  for  the  sole  and  single  pur- 
pose of  meeting  the  testimony  of  those  who  had  seen  him  at 
the  American  Hotel  and  Crosby's  stable.  This  question  was, 
in  the  condition  of  the  case  as  shown,  within  the  limits  of 
legitimate  cross-examination,  since  it  was  at  least  within  the 
scope  of  fair  argument  before  the  jury  to  urge  that  the 
defendant's  recollection  as  to  his  route  had  been  stimulated 
by  the  necessities  of  his  case. 

In  the  course  of  his  argument  to  the  jury,  the  attorney-gen- 
eral said:  '*We  believe,  gentlemen,  and  I  say  so  not  without 
a  feeling  of  pity,  not  without  a  feeling  of  sadness,  not  without 
a  feeling  of  pathos,  but  with  a  feeling  that  the  evidence  in  this 
case  as  it  stands  to-night  recorded  in  the  notes  of  this  trial, 
points  unerringly,  points  accurately,  beyond  the  possibility  of 
mistake,  to  this  defendant  as  the  murderer  of  Mary  Weber." 
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Objection  was  made  to  this  language.  It  was  urged  upon  the 
trial  court  that  it  was  improper  for  a  prosecuting  officer  to 
express  his  belief  in  the  matter  of  the  guilt  or  innocence  of 
an  accused,  and  that  he  could  with  propriety  argue  only  upon 
the  facts  in  evidence.  To  this  objection  the  court  ruled  in 
the  following  language:  "The  court  does  not  feel  it  incum- 
bent upon  itself  to  determine  the  sufficiency  of  the  point  as  a 
legal  proposition,  because  the  observation  of  the  attorney- 
general  was  that  he  believes  that  the  evidence  points  to  that 
conclusion.  The  objection  is  overruled."  It  is  of  course 
improper  for  a  prosecuting  officer  to  assert  his  personal  belief 
or  personal  conviction  as  to  the  guilt  of  an  accused,  if  that 
belief  or  conviction  is  predicated  upon  anything  other  than 
the  evidence  in  the  case.  But,  upon  the  other  hand,  such 
prosecuting  officer  has  the  indisputable  right  to  urge  that  the 
evidence  convinces  his  mind  of  the  accused's  guilt.  Indeed,  it 
would  be  mere  stultification  if  it  were  contended  that  the  prose- 
cuting attorney  could  argue  to  the  jury  that  the  evidence 
should  convince  their  minds,  although  it  did  not  convince  his. 
A  prosecuting  officer,  therefore,  has  the  right  to  state  his  views, 
his  beliefs,  his  conviction  as  to  what  the  evidence  establishes. 
{leople  V.  Romero,  143  Cal.  460,  [77  Pac.  163].)  Nor  can 
we  perceive  the  slightest  impropriety  nor  just  cause  of  excep- 
tion in  the  remarks  which  the  court  made  in  ruling  upon  this 
matter. 

The  bullets  taken  from  the  body  of  Mary  Weber  and  of 
Bertha  Weber,  as  to  which  evidence  had  been  introduced  that 
they  had  been  fired  from  the  Iver-Johnson  pistol  also  in  evi- 
dence, were  with  certain  other  bullets  fired  from  the  same 
pistol,  some  by  the  prosecution  and  some  by  the  defense,  all 
arranged  by  the  attorney-general  in  a  certain  order  and  so 
exhibited  to  the  jury,  the  bullets  themselves,  of  course,  having 
been  duly  admitted  in  evidence.  Objection  was  made  to  the 
exhibition  of  the  bullets  to  the  jury  as  arranged.  It  is  said 
that  this  should  not  have  been  permitted;  that  the  jurors 
could  take  the  bullets  and  examine  them  as  they  chose,  not 
having  one  bullet  placed  in  juxtaposition  with  other  bullets. 
The  objection  was  overruled.  It  cannot  be  perceived  wherein 
lay  the  error  in  permitting  the  attorney-general  to  place  these 
exhibits  in  any  order  or  in  any  sequence  to  point  out  similar- 
ities or  dissimilarities,  or  for  any  other  legitimate  purpose  o<«- 
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nected  with  his  argument.    Such,  in  effect,  was  the  ruling  of 
-^'the  trial  court.    To  that  ruling  it  was  added  that  the  jury 
might  and  doubtless  would  at  their  convenience  rearrange 
them  in  any  other  order  which  they  saw  fit. 

The  reputation  of  Henry  Carr,  the  pawnbroker  who  testified 
that  he  had  sold  the  pistol  to  the  defendant,  having  been 
attacked  by  the  defense,  affirmative  evidence  to  meet  it  was 
offered  by  the  prosecution  in  rebuttal.  The  witness  Abrahams, 
having  testified  that  Carr's  reputation  was  good,  upon  cross- 
examination,  without  objection,  was  asked  and  answered  the 
following  questions:  **Q.  Have  you  ever  heard  discussed  the 
fact  as  to  what  business  he  carried  on  ? — A.  No  sir. — Q.  Have 
you  ever  been  told  that  his  license  to  carry  on  business  has 
been  revoked? — A.  I*  am  not  aware  of  the  fact."  And  then 
followed  this  language:  **Q.  Have  you  ever  been  told  that  he 
had  a  lengthy  examination  before  the  board  of  police  com- 
missioners and  that  his  license  was  revoked?"  To  this  objec- 
tion was  made  and  sustained.  It  is  of  course  legitimate  cross- 
examination  of  a  character  witness  to  ask  whether  he  has 
ever  heard  of  the  person  whose  reputation  is  under  investiga- 
tion having  been  accused  of  committing  acts  inconsistent  with 
the  character  which  he  has  attributed  to  him.  {People  v. 
Gordon,  103  Cal.  568,  [37  Pac.  534]  ;  People  v.  Moran,  144 
Cal.  48,  [77  Pac.  777].)  In  this  case  the  witness  had  been 
asked,  and  had  answered,  that  he  had  not  heard  that  Carr's 
license  to  carry  on  business  in  San  Francisco  had  been  revoked. 
It  is  nowhere  contended  by  the  astute  counsel  for  the  appellant, 
either  in  the  record,  which  is  full  upon  the  question,  nor  in 
their  briefs,  that  the  first  answer  was  evasive,  and  that  there- 
fore they  had  the  right  to  pursue  the  inquiry  further.  It  is  not 
to  be  believed  that  if  counsel  had  considered  the  answer 
evasive  or  had  considered  it  other  than  as  a  direct  answer 
they  would  not  have  insisted  upon  their  right  to  ask  the  second 
question  upon  this  ground.  They  did  not  do  so  in  the  trial 
court,  they  do  not  do  so  in  this  court,  and  the  only  fair  infer- 
ence to  be  derived  from  this  state  of  the  record  and  of  the 
briefs  is  that  this  answer  was  accepted  as  positive  and  direct 
both  by  court  and  by  counsel.  So  accepting  it,  the  ruling  of 
the  court  upon  the  subsequent  question  was  perfectly  proper, 
and  the  remarks  of  the  court  in  pronouncing  its  rulings  were 
equally  unobjectionable.    It  is  apparent  that  the  succeeding 
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question  would  have  elicited  another  negative  answer,  and  that 
the  purport  of  the  question  was  not  to  obtain  the  witness's 
answer,  but  to  get  the  substance  of  the  inquiry  before  the  jury 
as  an  evidentiary  fact,  to  the  detriment  of  the  witness  Carr, 
This  obvious  purport  of  the  question  justified  the  court's  ruling 
in  excluding  it. 

The  court's  ruling  excluding  the  subsequent  question  of 
the  witness  was  likewise  proper.  That  question  was:  **If 
any  of  those  matters  had  been  brought  to  your  mind  would 
it  change  your  opinion  ? ' '  The  question  itself  was  hypothetical 
and  speculative,  and,  moreover,  was  but  another  veiled  attempt 
to  present  to  the  jury  the  excluded  matter. 

Howard  Carr,  an  expert  in  small  arms,  had  been  permitted 
to  testify  that  the  bullet  taken  from  the  body  of  Mary  Weber 
(exhibit  G)  and  the  bullet  taken  from  the  body  of  Bertha 
Weber  (exhibit  H)  had  both  been  fired  from  the  I ver- Johnson 
pistol  (exhibit  Q).  Upon  the  next  day,  in  doubt  of  the  sound- 
ness of  its  ruling,  in  view  of  testimony  subsequently  given  by 
Carr  that  his  opinion  was  that  the  bullets  had  been  fired 
from  that  pistol  because  he  had  compared  the  markings  on 
the  bullets  taken  from  the  bodies  with  the  markings  on  the 
bullets  which  he  had  fired  from  the  pistol,  the  court  con- 
cluded to  strike  out  the  testimony  in  these  words:  **In  other 
words,  I  hold  that  the  comparison  of  the  two  bullets  on  the 
one  hand  with  the  two  bullets  on  the  other  is  not  a  matter  of 
expert  testimony,  but  one  within  the  ordinary  capacities  of 
the  average  juror  or  citizen.  Now  this  being  so,  I  wish  to 
strike  out  the  statement  of  the  expert,  that  in  his  opinion  the 
two  bullets  taken  from  the  bodies  were  fired  from  this  pistol, 
leaving  that  as  a  question  for  the  jury  to  determine  by  an 
inspection  of  the  bullets  themselves.  Accordingly,  Mr.  Re- 
porter, near  the  top  of  page  529  note  this  question:  *Just 
holding  this  bullet,  plaintiff's  exhibit  G,  I  now  ask  you  if 
you  are  able  to  say  whether  or  not  that  bullet  was  fired  from 
the  pistol,  plaintiff's  exhibit  Q,  which  you  now  hold  in  your 
hand,  the  answer  being :  A.  I  should  say  it  was.  Q.  You  are 
so  able  to  state  1  A.  Yes  sir.  Q.  Was  it  fired  from  that  pistol 
that  you  hold?  A.  I  say,  yes,  it  was  fired  from  this  pistol.' 
Those  questions  and  answers  are  stricken  out,  or  rather  the 
answers  are  stricken  out."  The  record  discloses  that  defend- 
ant made  no  specific  motion  based  upon  this  ruling  of  the 
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court  to  strike  out  also  the  testimony  sa  to  exhibit  H,  nor  did 
he  call  the  court's  attention  to  the  omission  to  strike  it  out, 
but  throughout  all  subsequent  proceedings  the  matter  was 
treated  as  though  the  testimony  to  both  exhibits  G  and  H  had 
in  fact  been  stricken  out.  The  court  had  by  its  rulings  stricken 
out  all  of  this  evidence.  When  it  undertook  to  designate 
specifically  the  evidence,  by  oversight,  it  failed  to  note  the 
evidence  touching  exhibit  H.  The  original  ruling,  however, 
covered  the  matter:  the  evidence  was  subsequently  treated  as 
eliminated  from  the  case,  and  no  injury  could  have  resulted 
to  defendant. 

It  is  insisted  that  it  was  error  to  admit  in  evidence  two 
bullets  which  the  expert  testified  he  had  fired  from  the  Iver- 
Johnson  pistol,  upon  the  ground  that  they  were  not  fired 
"under  the  same  conditions  as  those  existing  at  the  time  of 
the  homicide. "  The  objection  is  untenable.  It  was  shown  that 
the  pistol  was  in  the  same  condition,  except  as  to  exterior 
blood-marks  upon  the  surface  when  Carr  fired  the  bullets  from 
it,  as  it  was  when  found  in  the  Weber  bam,  and  it  is  very 
apparent  that,  as  tending  to  fix  the  identity  of  the  weapon 
from  which  the  fatal  shots  were  fired,  the  similarity  or  dis- 
similarity of  the  bullets  which  Carr  fired  to  those  which  were 
found  in  the  body  was  pertinent  and  important  evidence. 

We  have  thus  considered  the  alleged  errors  of  the  rulings 
of  the  court  in  the  trial  of  the  cause.  Those  which  have  not 
been  specifically  noted  have  not  been  overlooked.  They  have 
been  omitted  only  because  they  belong  to  one  or  another  of 
the  classes  and  kinds  of  questions  of  which  particular  dis- 
cussion has  been  had,  and  a  more  detailed  analysis  of  them 
therefore  becomes  unnecessary. 

In  the  rulings  of  the  court  upon  the  instructions  some 
twenty-eight  errors  are  asserted.  It  would  extend  this  con- 
sideration without  profit  to  set  forth  all  of  these  instructions 
at  length.  It  must  suffice  in  most  instances  to  state  the  result 
of  the  examination  which  has  been  made  of  them.  First,  as 
to  reasonable  doubt.  Upon  this  question  the  court  instructed 
with  elaborate  fullness  and  care,  avoiding  any  novel  language 
of  its  own,  and  abiding  by  the  definitions  well  tested  and  long 
approved  by  this  court.  Certain  proposed  instructions  upon 
reasonable  doubt,  as  well  as  upon  other  subjects,  the  court 
refused  to  give,  as  having  elsewhere  been  embodied  in  its 
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charge.  Complaint  is  made  of  this  in  many  instances,  but 
the  complaint  is  not  well  founded.  Complaint  is  also  made 
of  the  court's  action  in  certain  instances  in  striking  out  the 
concluding  language  of  defendant's  proposed  instruction,  that 
if  the  jury  shall  find  so  and  so,  they  ''should  find  the  de- 
fendant not  guilty,"  or  ''should  acquit  him."  It  is  true  that 
the  court  did  this  in  certain  instances,  but  in  many  others 
it  presented  the  instructions  without  even  this  modification. 
No  single  individual  instance  of  this  would  warrant  the  re- 
versal of  a  cause  otherwise  fairly  tried.  Only  by  taking  the 
instructions  as  a  whole  would  a  court  be  enabled  to  say 
whether  or  not  the  defendant  had  received  fair  treatment  in 
this  regard,* and  so  reading  the  instructions  in  this  case  the 
conclusion  is  irresistible  that  the  jury  was  fairly  and  im- 
partially charged. 

The  court  had  instructed  the  jury  that  if  they  should,  from 
a  consideration  of  all  the  evidence  in  the  case,  be  satisfied 
of  the  defendant's  guilt  beyond  a  reasonable  doubt,  it  would 
be  their  duty  to  find  him  guilty.  It  also  instructed  the  jury 
that  the  evidence  of  defendant's  guilt  was  circumstantial, 
and  that  each  material  circumstance  must  be  proven  to  their 
satisfaction,  beyond  a  reasonable  doubt,  or  they  should  acquit. 
It  is  urged  that  these  instructions  are  in  conflict,  the  one 
nuUifying  the  other.  But  this  conflict  and  nullification  we 
are  unable  to  perceive. 

The  court  instructed  the  jury:  "The  defendant's  plea  on 
this  trial  is  'not  guilty.'  Upon  that  plea  a  presumption  of 
his  innocence  arises.  That  presumption  accompanies  him 
throughout  the  trial.  It  goes  with  you  in  your  retirement  to 
consider  your  verdict.  It  will  avail  to  acquit  the  defendant, 
unless  it  be  overcome  by  sufficient  proof  of  guilt.  You  must 
examine  the  evidence  by  the  light  of  that  presumption." 
This  instruction  was  proposed  by  the  defendant  and  was  given 
by  the  court.  The  complaint  is  made  that  the  court  in  giving 
it  modified  it  by  striking  out  an  accompanying  statement  to 
the  effect  that  unless  upon  their  examination  they  found  the 
evidence  sufficiently  strong  to  overcome  the  presumption  of 
innocence,  and  to  satisfy  the  jury  of  defendant's  guilt  beyond 
all  reasonable  doubt,  he  was  entitled  to  an  acquittal  at  their 
hands.  The  portion  stricken  out  was  unobjectionable,  and 
might  well  have  been  given,  but  the  substance  had  been  given 
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so  frequently  in  other  instructions  that  it  was  no  abuse  of 
the  discretion  of  the  court  to  refuse  to  give  it  upon  the  ground 
that  it  was  mere  repetition.  In  this  regard  it  is  to  be  noted 
that  the  court  had  already  specifically  charged  the  jury  that 
unless  they  *  'are  satisfied  from  all  of  the  evidence  in  the  case, 
beyond  a  reasonable  doubt,  that  the  presumption  of  innocence 
of  the  defendant  which  the  law  gives  him  is  overthrown,  it  is 
their  duty  to  render  a  verdict  of  not  guilty." 

The  court's  modification  of  instruction  No.  7  was  not  ob- 
jectionable. It  would  have  been  justified  in  refusing  to  give 
the  instruction  as  a  whole.  Instead  of  so  doing,  it  eliminated 
certain  portions  of  the  instruction  as  being  argumentative, 
and  other  portions  as  having  already  been  co^jered  by  the 
charge,  and  gave  the  remainder. 

It  was  not  error  to  refuse  to  give  an  instruction  to  the 
effect  that  the  evidence  of  certain  named  witnesses  had  been 
stricken  out,  and,  therefore,  must  not  be  considered.  The 
court  had  given  an  instruction  covering  this  matter  as  to  the 
testimony  of  all  witnesses  which  had  been  stricken  out.  The 
naming  of  these  particular  witnesses  could  but  have  served 
to  confuse  the  jury,  since  from  the  list  were  omitted  the  names 
of  other  witnesses  whose  testimony  was  likewise  stricken  out. 

The  court  refused  to  give  an  instruction  as  follows:  **I 
instruct  you  that  the  mere  possession  of  any  article,  whether 
it  can  or  cannot  be  used  in  the  perpetration  of  crime,  is  not 
of  itself  sufficient  to  convict  the  defendant,  but  is  merely  a 
circumstance,  which  may  or  may  not  tend  to  prove  the  charge 
against  the  defendant.'*  We  cannot  perceive  wherein  the 
refusal  to  give  this  instruction  was  error  at  all,  much  less 
prejudicial  error,  for,  as  was  said  in  People  v.  Buckley,  143 
Cal.  375,  390,  [77  Pac.  169],  under  like  circumstances,  *at 
may  be  that  as  mere  abstract  propositions  of  law  they  are 
correct,  but  as  mere  abstract  propositions  of  law  they  appar- 
ently bear  no  direct  relation  to  the  particular  charge  con- 
tained in  the  information.'*  The  defendant,  it  was  shown, 
possessed  numerous  articles.  Some  of  these,  like  the  clothing 
which  he  wore,  were  not  used  in  the  perpetration  of  any  crime. 
The  common  knowledge  of  the  jurors  would  tell  them  that 
as  to  any  article  the  mere  possession  is  insufficient  to  convict 
If  the  defendant  had  a  desire  to  have  specific  instruction  to 
the  effect  that  mere  proof  of  ownership  of  the  pistol,  even  if 
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it  were  shown  that  the  fatal  shots  were  fired  from  the  pistol, 
was  not  in  and  of  itself  alone  suflSeient  evidence  to  warrant 
a  conviction,  he  should  have  requested  such  an  instruction. 
But  the  instruction  as  proposed,  going  to  the  possession  of 
**any  article,  whether  it  can  or  cannot  be  used  in  the  perpetra- 
tion of  a  crime*'  was  of  academic  significance  merely. 

Defendant  asked  that  the  jury  be  told  that  he  was  entitled 
to  the  independent  judgment  of  every  juryman.  The  court 
gave  the  instruction,  modifying  it  so  as  to  read  that  **each 
side  is  entitled  to  the  independent  judgment,"  etc.  This 
assuredly  was  not  error. 

The  court,  at  the  request  of  the  prosecution,  instructed  the 
jury  that  **An  alibi  simply  means  that  the  accused  was  at 
another  place  at  the  time  of  the  commission  of  the  crime,  and, 
therefore,  could  not  have  committed  if  It  is  not  contended 
that  this  instruction  is  erroneous  in  point  of  law,  but  it  is 
urged  that  the  court  should  have  instructed  the  jury  more 
fully  upon  the  subject.  But  had  the  counsel  for  the  defendant 
so  desired,  it  was  their  duty  to  have  requested  such  instruc- 
tion. (People  V.  McNutt,  93  Cal.  658,  [29  Pac.  243] ;  People 
V.  Oliveria,  127  CaL  381,  [59  Pac.  772] ;  People  v.  Balkwell, 
143  Cal.  264,  [76  Pac.  1017].) 

Upon  his  motion  for  a  new  trial  defendant  urged  two  propo- 
sitions :  First,  that  at  the  preliminary  examination  the  prose- 
cuting attorney  advanced  the  theory  that  Mary  Weber  and 
Bertha  Weber  were  shot,  then  burned,  and  their  bodies  then 
dragged  into  the  front  room,  where  they  were  found;  that 
nothing  occurred  upon  the  trial  of  the  cause,  nor  in  the 
opening  argument  of  the  prosecution  before  the  jury,  to  lead 
defendant  to  believe  that  this  theory  had  in  any  wise  been 
changed  or  abandoned;  that  only  upon  the  final  argument  of 
the  attorney-general  was  it  disclosed  that  the  people  were  con- 
tending that  Mary  Weber  and  Bertha  Weber  were  shot  in 
the  room  where  the  bodies  were  found,  and  their  clothes  were 
there  saturated  with  some  inflammable  liquid  and  ignited. 
The  contention  of  appellant  is  that  this  conduct  upon  the 
part  of  the  prosecution  was  unfair,  and,  moreover,  that  the 
theory  advanced  by  the  attorney-general  came  at  so  late  a 
time  as  to  preclude  the  defense  from  offering  evidence  to 
countervail  against  it.  But  to  this  it  must  be  answered  that 
no  deception  was  practiced  by  the  prosecution;  that  it  was 
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not  incumbent  upon  the  prosecution  to  offer  any  particular 
theory  as  to  the  manner  in  which  the  crime  was  committed, 
and  that,  upon  the  other  hand,  it  was  perfectly  proper  to 
argue  that  the  crime  was  committed  in  any  manner  which  the 
evidence  showed  reasonably  possible.  Furthermore,  as  to 
the  nature  of  the  circumstantial  evidence  the  defendant  was 
advised.  It  is  not  made  to  appear  by  the  affidavits  that  upon 
a  new  trial  any  new  evidence  would  have  successfully  con- 
troverted the  attorney-general's  theory. 

But  the  point  upon  which  principal  stress  is  laid  is  that  a 
new  trial  should  have  been  granted  because  of  newly  dis- 
covered evidence  impeaching  the  testimony  of  the  witness 
Henry  Carr.  Carr,  it  will  be  remembered,  had  testified  that 
he  had  sold  this  particular  revolver,  Iver-Johnson  old  style 
No.  19,554.  Upon  cross-examination  he  testified  that  he 
remembered  it  and  identified  it  because  it  was  a  peculiar 
make,  and  that  it  was  the  only  one  of  that  make  that  he  had 
ever  owned  since  he  had  been  in  business.  J.  0.  Applegate 
makes  affidavit,  giving  his  place  of  residence  and  occupation ; 
that  he  was  in  the  company  of  Edward  Harrington  on  the 
29th  of  July,  1904,  (which  is  the  month  Carr  fixes  as  the 
month  of  the  purchase  of  the  pistol  by  defendant) ;  that  they 
visited  Henry  Carr's  place  of  business,  and  Harrington  there 
bought,  with  a  lot  of  cartridges,  an  Iver-Johnson  pistol, 
old  style,  and  that  he  believes  Harrington  has  the  pistol  still 
in  his  possession.  Edward  Harrington  makes  affidavit,  giving 
his  address  and  occupation,  that  he  did  on  the  29th  of  July 
buy  from  Henry  Carr,  at  his  pawnbroker-shop  in  San  Fran- 
cisco, an  old-style  Iver-Johnson  pistol.  Accepting  these  affi- 
davits as  being  absolutely  true,  they  serve  to  contradict  the 
witness,  not  upon  the  principal  fact  of  his  testimony,  but 
merely  as  to  one  of  the  reasons  which  he  gave  for  his  identi- 
fication of  the  weapon.  To  that  extent,  and  no  more,  they 
serve  to  discredit  the  witness.  But  it  cannot  be  said  that  the 
trial  court  abused  its  discretion  in  refusing  to  reopen  the  case 
because  of  this  impeaching  testimony. 

But  of  more  consequence,  however,  is  the  affidavit  of  one 
Nathan  C.  Beard.  Beard's  affidavit  is  that  he  purchased  a 
pistol  on  a  railroad  train  from  a  man  who  was  not  known  to 
him  other  than  by  the  name  of  **the  Sailor."  That  upon  the 
4th  of  July,  1904,  washing  to  celebrate,  he  took  the  pistol  out 
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of  his  valise,  and  with  several  companions  took  it  to  the  beach 
and  fired  it  several  times.  Being  surprised  at  the  way  it 
shot,  he  examined  it  carefully  to  see  what  make  it  was,  and 
found  it  to  be  an  Iver-Johnson,  old  model,  32-caliber  short, 
No.  19,554.  ''We  spoke  then  of  the  number  and  wondered 
if  that  many  pistols  of  that  make  had  been  made.  When  the 
testimony  of  Henry  Carr  was  published  in  the  newspaper  I 
saw  that  he  swore  that  he  had  sold  this  pistol  to  Adolph 
Weber.  After  I  heard  of  this  I  wrote  to  Weber's  attorneys 
and  told  them  what  I  knew  of  this  pistol.  I  kept  this  pistol* 
in  my  possession  until  the  30th  day  of  September,  1904,  when 
I  sold  it  to  a  man  who  was  employed  in  a  repair  shop  in 
Oakland,  California,  for  a  dollar  and  a  half.  On  the  24th 
day  of  March,  1905,  at  the  request  of  the  attorneys  for  Weber, 
I  came  to  Auburn  and  .  .  .  there  carefully  examined 
the  pistol  which  had  been  introduced  in  evidence  in  the  mur- 
der  case  against  Weber.  ...  I  recognized  in  this  pistol 
so  marked  and  shown  to  me  as  aforesaid,  the  pistol  which  I 
bought  from  the  sailor  and  which  I  sold  to  the  man  in  Oakland 
on  the  30th  day  of  September,  1904.*'  As  to  this  affidavit 
the  brief  of  the  people  states  that  **if  the  trial  court  had  been 
convinced  of  the  truth  of  this  affidavit,  a  new  trial  would  have 
resulted.  More  than  this,  it  is  probable  that  if  the  trial  court 
had  not  been  fully  satisfied  that  the  statements  in  this  affi- 
davit were  absolutely  false,  a  new  trial  would  have  been 
granted."  Considering  that  this  affidavit  was  prepared  by 
counsel  eminent  in  the  law  on  behalf  of  a  client  convicted 
of  the  most  horrible  crime  of  matricide,  it  is  certain  that  the 
affidavit  contains  everything  pertinent  to  the  case  which  the 
affiant  was  willing  to  have  appear.  Yet,  this  affidavit  is  open 
to  grave  suspicion  as  well  from  the  statements  which  it  con- 
tains as  from  the  absence  of  statements  which  it  should 
contain.  Affiant  knows  nothing  of  the  sailor  from  whom  he 
bought  the  pistol;  he  went  to  the  beach  with  several  com- 
panions, who  were  all  surprised  at  the  way  in  which  the  pistol 
shot,  yet  the  name  of  no  one  of  these  companions  is  given ;  he 
sold  it  to  a  man  employed  in  a  repair  shop  in  Oakland,  but 
neither  the  name  of  the  man  nor  of  the  shop  is  stated.  Yet, 
while  he  cannot  remember  the  sailor's  name,  nor  state  the 
names  of  his  companions^  nor  the  name  of  the  man  to  whom 
he  sold  the  pistol,  nor  the  shop  in  which  he  worked,  he  is  not 
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only  able  to  remember  that  the  pistol  in  question  was  an  Iver- 
Johnson,  old  model,  32  caliber  short,  but  that  its  number 
was  19,554.  He  can  remember  also  the  very  day  of  the  month 
— September  30,  1904 — ^upon  which  he  sold  the  pistol.  He 
swears  that  he  wrote  to  Weber's  attorneys  and  told  them  what 
he  knew.  No  corroboration  even  of  this  is  offered  by  the  at- 
torney. But  a  circumstance  of  even  greater  suspicion  is  that 
his  aflBdavit  failed  absolutely  to  give  any  evidence  of  his  loca- 
tion or  whereabouts.  It  is  to  be  remembered  that  a  wise 
discretion  is  vested  in  the  trial  court  in  determining  the 
weight  to  be  given  to  the  statements  contained  in  aflSdavits 
upon  motion  for  new  trial.  This  discretion  is  to  be  exercised 
in  determining  the  diligence  shown,  the  truth  of  the  matters 
stated,  and  the  materiality  and  probability  of  the  effect  of 
them,  if  believed  to  be  true.  Moreover,  it  is  to  be  remembered 
that  a  trial  court  is  justified  in  regarding  with  distrust  affi- 
davits of  newly  discovered  evidence  in  motions  for  new  trial. 
(People  V.  Howard,  4  Cal.  547,  [16  Pac.  394] ;  People  v. 
Sutton,  73  Cal.  243,  [15  Pac.  86] ;  People  v.  Freeman,  92  Cal. 
359,  [28  Pac.  261]  ;  People  v.  Gonzales,  143  Cal.  605,  [77 
Pac.  448] ;  Oherlander  v.  Fixen,  129  Cal.  690,  [62  Pac.  254] ; 
People  V.  Bushing,  130  Cal.  449,  [80  Am.  St.  Rep.  141,  62 
Pac.  742] ;  People  v.  Warren,  130  Cal.  683,  [63  Pac.  86] ; 
People  V.  Buckley,  143  Cal.  375,  [77  Pac.  169] ;  People  v. 
Sing  Yow,  145  Cal.  1,  [78  Pac.  235].)  Potent  as  this  affidavit 
might  have  been,  if  believed,  it  may  not  be  said  that  the  trial 
court  did  not  exercise  a  sound  discretion  in  discrediting  it, 
and  so  in  denying  the  motion  in  support  of  which  it  was 
brought  forward. 

We  have  thus  disposed  of  all  the  legal  questions  which  in 
our  view  demand  detailed  consideration.  That  the  verdict 
was  the  result  of  passion  and  prejudice  upon  the  part  of  the 
jury  cannot  be  affirmed  from  the  record  before  us.  The 
community  in  which  the  defendant  and  his  family  resided  was 
doubtless  shocked  at  the  atrocity  of  the  crime,  and  was  doubt- 
less intensely  interested  in  the  arrest  and  conviction  of  the 
perpetrator.  But  when  the  hand  of  the  law  fell  upon  the 
son  as  the  criminal,  the  very  horror  of  the  charge  must  have 
caused  a  suspension  of  judgment  in  the  mind  of  every  right- 
thinking  person.  It  was  almost  unbelievable  that  a  son  and 
brother  could  have  done  so  foul  a  deed,  and  that  the  trial 
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was  had  in  such  a  condition  of  arrested  public  judgment 
seems  to  be  borne  out  by  the  fact  that  defendant  scarcely 
exhausted  one  half  of  the  peremptory  challenges  allowed  him 
by  law  before  obtaining  a  jury  of  his  fellow-citizens  before 
whom  he  was  put  upon  his  trial.  There  is  for  this  court 
naught  to  do  but  to  aflSrm  the  judgment  and  order  appealed 
from,  and  it  is  so  ordered. 

Cooper,  J.,  Angelotti,  J.,  Sloss,  J.,  Shaw,  J.,  and  Lorigan, 
J.,  concurred. 

Note. — Justice  McParland  being  unable  to  act.  Justice 
Cooper,  one  of  the  justices  of  the  district  court  of  appeal  for 
the  first  appellate  district,  participates  herein  pro  tempore, 
pursuant  to  section  4  of  article  VI  of  the  constitution. 

BEATTY,  C.  J.,  dissenting.— The  murder  of  the  Weber 
family  was  one  of  those  atrocious  crimes  which  always  arouse 
an  intense  desire  to  discover  the  perpetrator  and  bring  him 
to  justice.  Such  a  state  of  feeling  pervading  a  whole  com- 
munity increases  the  danger  that  one  upon  whom  suspicion 
first  happens  to  fall  may  be  convicted  upon  evidence  which 
in  cases  of  less  aggravated  character  would  not  be  deemed 
thoroughly  satisfactory  proof  of  guilt.  This  fact  makes  it 
peculiarly  the  duty  of  the  courts  in  such  a  case  to  enforce 
with  scrupulous  care  every  right  which  the  law  accords  to 
persons  accused  of  crime — rights  accorded  not  for  the  purpose 
of  screening  the  guilty — though  capable  at  times  of  being 
perverted  to  that  end — but  solely  in  order  to  guard,  as  far 
as  may  be  consistent  with  the  practical  administration  of 
justice,  against  the  danger  of  convicting  the  innocent.  I 
cannot  persuade  myself  that  on  the  trial  this  defendant's 
rights  were  duly  preserved. 

The  evidence  against  him  was  wholly  circumstantial,  and 
aside  from  the  testimony  of  the  witness  Henry  Carr  (who 
swore  that  during  the  month  of  August  preceding  the  murder 
he  had  sold  to  the  defendant  at  his  shop  in  San  Francisco 
the  identical  pistol  which  was  found  in  the  Weber  barn  twelve 
days  after  the  murder)  was  utterly  inconclusive.  It  showed, 
it  is  true,  that  the  defendant  had  an  opportunity  to  commit 
the  murders  and  set  fire*  to  the  house  before  he  left  the  prem- 
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ises  at  about  6:30  p.  m.  on  November  10th.  But  it  showed 
also  that  there  was  ample  time  for  some  other  person  to  have 
entered  the  house,  to  have  committed  the  murders  and  kindled 
the  fire  between  the  time  of  his  departure  and  the  first  signs 
of  the  fire.  It  showed  also  that  he  had  a  possible  motive  for 
the  murder  of  the  whole  family  in  his  supposed  desire  to  suc- 
ceed to  his  father's  whole  estate,  and  there  was  proof  of  one 
or  two  circumstances  justifying  a  suspicion  of  his  guilt.  But 
altogether  this  evidence  was  insufficient  to  make  out  the  case 
against  him  beyond  a  reasonable  doubt.  With  the  addition 
of  Carr's  testimony,  however,  if  true,  the  proof  was  complete. 
The  only  defense,  therefore,  which  he  could  make  was  to  meet 
the  testimony  of  Carr  either  by  direct  rebuttal  or  by  impeach- 
ment of  his  character.  Deprived  of  a  fair  opportunity  to 
do  this,  he  was  in  eflPect  deprived  of  his  whole  defense,  fn 
view  of  the  capital  importance  of  this  item  of  evidence,  I 
think  the  interests  of  justice  demanded  that  he  should  have 
been  given  the  fullest  and  fairest  opportunity  to  meet  it.  He 
was,  on  the  contrary,  studiously  and  purposely  deprived  of 
such  opportunity.  Extraordinary  precautions  were  taken 
prior  to  the  trial  to  keep  from  him  all  knowledge  of  this 
witness  and  of  the  testimony  he  was  expected  to  give,  and 
in  opening  the  case,  in  a  speech  an  hour  and  a  quarter  in 
length,  counsel  for  the  prosecution  made  no  allusion  to  this 
essential  link  in  their  chain  of  evidence,  so  that  the  first  knowl- 
edge the  defendant  had  of  the  name  or  existence  of  Henry 
Carr,  or  of  his  residence  or  business,  was  derived  from  his 
testimony  as  a  witness  ih  the  midst  of  the  trial.  This  course 
of  procedure  is  justified  upon  the  ground  that  there  is  no  law 
which  obliges  the  prosecution  in  a  criminal  case  to  make  an 
opening  statement  to  the  jury,  or,  if  one  is  made,  to  disclose 
any  more  of  the  case  than  they  deem  sufficient.  It  is  true  that 
there  is  no  violation  of  the  letter  of  any  law  in  concealing 
from  the  prisoner  and  his  counsel  the  name  and  the  expected 
testimony  of  a  witness,  who  has  not  testified  before  a  grand 
jury,  but  there  is  a  violation  of  the  spirit  and  policy  of  our  law 
which  has  always  required  the  names  of  all  witnesses  examined 
before  a  grand  jury  to  be  indorsed  upon  the  indictment,  and 
which  since  prosecutions  by  information  have  been  authorized 
requires  the  testimony  produced  before  the  committing  magis- 
trate to  be  reduced  to  writing  and  filed  as  a  public  record.  The 
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policy  of  these  laws  is  evident,  and  they  are  in  the  interests  of 
justice.  It  does  not  accord  with  our  ideas  of  justice,  and  has 
no  tendency  to  promote  its  ends,  to  keep  the  most  important 
witness  against  a  prisoner  in  ambush  until  the  moment  when 
he  is  called  upon  to  make  his  defense.  If  a  witness  that  is  to 
be  called  to  support  a  criminal  charge  bears  a  good  reputation, 
and  can  be  depended  on  to  tell  the  truth  when  placed  upon  the 
stand,  there  is  no  occasion  to  keep  him  in  hiding,  and  if,  on 
the  other  hand,  he  is  a  person  of  doubtful  antecedents,  engaged 
in  unlawful  business  in  an  unsavory  locality,  there  is  all  the 
more  reason  that  the  accused  should  not  be  deprived  of  any 
legitimate  means  of  exhibiting  him  in  his  true  character  before 
the  jury  which  is  to  weigh  his  testimony. 

The  argument  upon  which  the  course  of  the  prosecution  in 
this  particular  is  defended  is  in  substance  this :  We  knew  that 
the  defendant  was  guilty,  and  if  he  had  been  informed  of  what 
we  expected  to  prove  by  Henry  Carr,  he  was  capable  of  resort- 
ing to  any  illegitimate  means  of  preventing  or  rebutting  his 
testimony,  which  means,  I  suppose,  that  he  would  have 
suborned  him  to  keep  away  from  the  trial,  or  would  have 
suborned  witnesses  to  impeach  or  contradict  him.  This  is  an 
argument  which  begs  the  whole  question  which  it  is  the  sole 
purpose  of  a  trial  to  determine;  the  question,  that  is  to  say, 
whether  the  defendant  is  guilty.  It  assumes  his  guilt  in 
advance  as  a  justification  for  depriving  him  of  a  fair  oppor- 
tunity to  show  that  the  evidence  against  him  is  false  or 
untrustworthy,  and  it  ignores  the  fundamental  principle  upon 
which  our  entire  system  of  criminal  procedure  is  based, — viz. 
that  the  defendant  in  every  criminal  action  is  presumed  to  be 
innocent  until  he  is  proved  to  be  guilty. 

But,  after  all,  it  cannot  be  said  that  in  the  matters  so  far 
considered  there  is  any  ground  for  reversing  the  judgment  and 
order  of  the  superior  court.  The  prosecution  did  not  trans- 
gress the  letter  of  any  law,  and  there  was  no  ruling  of  the 
court  in  this  connection  which  can  be  pronounced  erroneous. 
The  preceding  discussion,  however,  will  be  seen  to  have  a 
material  bearing  upon  an  erroneous  ruling  made  during  the 
cross-examination  of  a  witness  called  to  sustain  the  reputation 
of  Henry  Carr  at  a  later  stage  of  the  proceedings. 

The  cross-examination  of  Henry  Carr  showed  that  he  kept  a 
second-hand  store  on  Dupont  Street,  San  Francisoo,  between 
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Pine  and  California ;  that  under  the  pretext  of  buying  articles 
and  agreeing  to  sell  them  back  to  the  vendor  at  an  advance, 
he  was  really  doing  a  pawnbroker's  business  without  a  license; 
that  among  other  articles  in  which  he  dealt  were  blackjacks 
and  brass  knuckles.  Several  witnesses,  including  a  former 
police  judge  and  officers  of  the  i)olice,  testified  that  his  reputa- 
tion for  truth,  honesty,  and  integrity  was  bad,  and  that  they 
would  not  believe  him  under  oath.  The  defendant  also  offered 
to  prove  by  a  certified  copy  of  the  proceedings  of  the  police 
commissioners  of  San  Francisco  that  the  license  of  the  defend- 
ant to  deal  in  second-hand  goods  had  been  revoked  after  a 
hearing  of  charges  of  receiving  stolen  goods  and  soliciting  a 
thief  to  steal.  This  evidence  was  excluded  on  an  objection  by 
the  prosecution.  The  objection,  of  course,  was  valid  upon 
technical  grounds,  but  there  is  no  doubt  that  the  evidence  of 
the  police  commissioners  themselves,  if  they  had  been  placed 
upon  the  stand,  would  have  been  admissible  as  to  his  reputa- 
tion. The  defense  also  offered  to  prove  by  a  certified  copy  of  a 
San  Francisco  ordinance  that  the  selling  or  keeping  for  sale 
of  blackjacks  and  brass  knuckles  (the  weapons  of  thugs  and 
assassins)  was  a  misdemeanor.  This  evidence  was  also  ex- 
cluded on  objection  by  the  prosecution,  and  the  ruling  was 
erroneous.  The  offer  was  not  to  prove  specific  instances  of 
misconduct  on  the  part  of  Carr,  which  would  have  been  inad- 
missible, but  only  to  show  that  the  business  which  he  had 
admitted  that  he  was  carrying  on  both  by  his  direct  and  cross- 
examination  was  a  contraband  and  disreputable  business.  It 
was  clearly  competent  and  relevant  to  the  question  of  his 
character. 

A  more  important  error  was  committed  by  the  court  in  rul- 
ing upon  an  objection  to  a  question  asked  the  witness  Abra- 
hams, who  had  testified  to  the  good  reputation  of  Carr. 

The  cross-examination  of  this  witness  developed  the  fact  that 
his  favorable  testimony  was  fcased  solely  upon  reports  that 
Carr  was  in  the  habit  of  making  prompt  payments  to  the 
wholesale  dealers  who  supplied  hira  with  goods. 

The  following  questions,  answers,  rulings,  and  exceptions 
then  ensued : 

*  *Q.  Have  you  ever  heard  discussed  the  fact  as  to  what  busi- 
ness he  carried  on  1 

'•A.  No  sir. 
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**Q.  Have  you  ever  been  told  that  his  license  to  carry  on 
business  has  been  revoked  1 

"A.  I  am  not  aware  of  that  fact. 

"Q.  Have  you  ever  been  told  that  he  had  a  lengthy  exami- 
nation before  the  board  of  police  commissioners  and  that  his 
license  was  revoked  ? 

"The  prosecution  objected  to  the  question  as  being  wholly 
irrelevant,  immaterial,  and  incompetent. 

^^The  Court:  The  court  is  certainly  of  the  opinion  that  the 
questions  are  asked  for  the  purpose  of  the  question,  not  the 
answers.  I  don't  think  you  can  change  the  mind  of  the  court 
upon  it.  These  matters  the  court  ruled  out  as  being  grossly 
immaterial,  and  the  court  cannot  help  but  hold  and  rule  that 
they  are  asked  for  the  purpose  of  questions  and  not  the 
answers,  and  the  court  must  sustain  the  objection. 

''The  defendant  excepted  to  the  remarks  of  the  court  and  to 
the  ruling  of  the  court." 

This  ruling  was  clearly  erroneous,  and  the  error  was  aggra- 
vated by  the  unmerited  rebuke  administered  to  counsel  in 
sustaining  the  objection.  I  entirely  dissent  from  the  view  of 
this  question  taken  in  the  opinion  of  the  court.  The  witness 
had  not  answered  the  first  question  asked  him,  in  what  is  con- 
ceded to  have  been  a  proper  line  of  cross-examination.  He 
had  evaded  it.  He  was  not  asked  whether  he  knew  that  Carr's 
license  had  been  revoked,  but  whether  he  had  heard  the  matter 
discussed.  His  answer  that  he  was  not  aware  of  the  fact  might 
have  been  literally  true,  although  he  had  heard  the  matter 
discussed.  Counsel  then,  as  he  had  a  perfect  right  to  do, 
asked  him  the  same  question  in  a  more  specific  form,  and  had  a 
right  to  an  answer. 

It  is  a  peculiarity  of  the  rule  of  evidence  relating  to  the  im- 
peachment of  witnesses  that  you  cannot  prove  by  direct  evi- 
dence specific  instances  of  improper  or  criminal  conduct  for 
the  purpose  of  discrediting  them,  but  if  a  witness  is  called  to 
rebut  evidence  of  bad  reputation,  he  may  be  asked  on  cross- 
examination  if  he  has  not  heard  of  such  specific  instances  of 
misconduct.  The  cases  cited  in  the  opinion  of  the  court  sustain 
this  proposition,  and  it  is  sustained  by  abundant  authority 
elsewhere.  The  first  branch  of  the  rule  was  invoked  success- 
fully against  the  defendant  when  he  offered  to  prove  by  the 
record  of  the  board  oZ  police  commissioners  that  they  had 
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revoked  Carr's  license  after  an  investigation  of  charges  of 
receiving  stolen  goods,  etc.  But  when  he  endeavored  in  a 
perfectly  legitimate  manner  to  avail  himself  of  the  other 
branch  of  the  rule — ^not  only  was  his  right  to  do  so  denied  him, 
but  his  counsel  was  censured  by  the  court  in  the  presence  of 
the  jury,  in  language  clearly  implying  that  he  was  seeking  in 
bad  faith  to  get  before  the  jury  matters  which  they  were  for- 
bidden to  consider.  Suppose  that,  instead  of  sustaining  the 
objection  of  the  district  attorney,  with  a  plain  intimation  that 
nothing  more  would  be  heard  from  the  defense,  the  liourt  had 
overruled  the  objection  and  compelled  the  witness  to  give 
direct  answer  to  the  question,  and  suppose,  as  is  not  improb- 
able, that  he  had  admitted  having  heard  of  the  action  of  the 
police  commissioners — of  what  value  would  the  testimony  of 
this  witness  have  beent  Instead  of  rebutting  he  would  have 
confirmed  the  evidence  offered  on  the  part  of  the  defense. 

It  may  be  said  that  this  was  a  small  matter  not  of  sufficient 
importance  to  justify  an  order  for  a  new  trial — ^but  in  my  esti- 
mation it  was  not  a  small  matter.  Carr  was  the  most  import- 
ant witness  for  the  state,  and  if  it  can  be  supposed  that  uncon- 
tradicted proof  of  his  bad  reputation  for  honesty  and  integrity 
would  have  induced  one  or  more  jurors  to  reject  his  testimony 
the  defendant  would  not  have  been  convicted  of  a  most  hor- 
rible and  unnatural  crime,  and  sentenced  to  an  ignominious 
death.  Evidently  the  prosecution  did  not  consider  it  a  trifling 
matter,  and  neither  they  nor  the  court  had  any  reason  to  sup- 
pose the  question  was  asked  in  bad  faith.  If  they  expected  it 
to  be  answered  in  the  negative,  the  answer  could  have  been 
given  in  far  less  time  than  it  took  to  interpose  the  objection, 
and  that  would  have  ended  the  matter  to  their  advantage. 

There  are  other  minor  errors  disclosed  by  the  record  which  I 
do  not  care  to  discuss.  It  is  enough  to  say  that  the  defendant 
was  denied  his  substantial  rights  in  respect  to  the  testimony 
of  a  witness  of  doubtful  reputation,  upon  the  vital  point  in 
the  case. 

For  these  errors  the  judgment  and  order  of  the  superior 
court  should  be  reversed. 

Rehearing  denied. 
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[Sac  No.  1154.    In  Bank.--Juiie  25,  1906.] 

JOHN  DAGGETT,  and  BEN  P.  DAGGETT,  Respondents, 
V.  YREKA  MINING  AND  MILLING  COMPANY,  Ap- 
pellant. 

UiNiNQ  Claims — Location  of  Vein. — The  validity  of  the  location  of 
quartz  mining  claims  under  the  Mining  Law  of  May  10,  187d, 
depends  upon  a  substantial  compliance  by  the  locator  with  the 
requirements  of  that  act,  including  the  discovery  of  a  vein,  the 
marking  of  the  location  so  that  the  surface  boundaries  can  be 
readily  traced,  and,  if  the  locator  is  to  acquire  any  extralateral 
rights  on  the  dip  of  the  vein,  that  the  end-lines  of  his  location 
should  be  parallel 

Notices  of  Location — Act  of  Conoeess— Local  Law. — The  act  of  Con- 
gress does  not  require  any  posting  or  recording  of  notice  of  location ; 
but  it  merely  permits  the  enactment  of  local  laws  regulating  that 
matter,  with  the  proviso  that  every  notice  of  location,  in  order 
to  have  any  legal  effect,  must  contain  required  particulars.  In 
the  absence  of  local  law,  there  is  nothing  to  give  any  definite  legal 
effect  to  the  posting  and  recording  of  notices  of  location. 

D). — ^Notices  as  Acts  in  Pais  —  Customs  of  Miners  —  Item  of  Evi- 
dence.— Notices  of  location  not  required  by  local  law  are  of  no 
value  except  as  acts  in  pais,  to  be  considered  in  connection  with 
the  well-known  customs  and  practices  of  mining  prospectors,  as 
an  item  of  evidence  upon  the  question  of  compliance  with  the 
Mining  Law  in  respect  to  the  marking  of  the  surface  location  so 
that  its  boundaries  can  be  readily  traced. 

Id.— Gebtified  Copies  of  Notices — ^Pboof  of  Mabkino  of  Boundaries. — 
Certified  copies  from  the  record  of  the  notices  of  location,  if  there 
is  no  law  behind  them  to  give  them  effect,  are  not  competent 
evidence  to  prove  even  that  they  had  been  posted  on  the  ground, 
and  are  much  less  competent  to  prove  the  actual  erection  of  the 
monuments  therein  called  for.  The  only  competent  evidence  of  the 
marking  of  boundaries  is  that  of  witnesses  who  saw  the  monuments 
placed,  or  who  saw  them  standing  after  being  placed. 

Id. — ^BiAP  Showing  Swinging  Location  —  Departure  prom  Known 
Data. — A  map  showing  a  swinging  location  to  include  the  ground 
in  dispute,  which  departs  from  the  notices  of  location  and  the 
existing  monuments  and  the  croppings  of  the  vein  at  every  poinc 
except  the  point  of  beginning,  and  instead  of  a  square  location  of 
about  fifteen  hundred  feet  in  length  and  six  hundred  feet  in  width, 
as  originally  intended,  makes  a  lozenge-shaped  location,  with  end- 
lines  seven  hundred  and  twenty  feet  long  instead  of  six  hundred 
feet,  and  side-Unes  one  thousand  one  hundred  and  eighty-eight  feet 
long,  and  thus  departs  widely  from  the  certain  data  established  by 
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the  best  evidence  plaintiffs  have  to  offer  to  prove  the  ordinal 
location  of  their  claims,  cannot  be  accepted  as  any  evidence  oi 
such  location. 

Id. — Readjustment  of  End-Lines  to  Course  and  Dip  of  Vein — Inter- 
vening Rights  Fixed  by  IjIne  of  Monuments. — Although  before 
a  patent  and  before  an  adverse  right  has  accrued  end*lines  may 
be  readjusted  to  conform  to  the  true  course  and  dip  of  a  vein, 
yet  this  can  only  be  done  by  re-marking  the  surface  location,  so 
that  its  boundaries  may  be  readily  traced.  It  is  the  line  fixed 
by  the  monuments,  and  not  the  line  indicated  by  the  dip  of  the 
vein,  that  controls  in  favor  of  intervening  rights. 

Id. — Old  Claims — Presumption — Policy  of  Law— Preservation  and 
Restoration  of  Monuments. — No  presumption  can  be  indulged  that 
old  claims  which  have  been  worked  for  years,  and  upon  which 
no  sufficient  boundary-marks  can  be  found,  must  have  been  properly 
defined  by  visible  monuments,  which  have  been  removed  and 
destroyed,  either  by  fraud  or  by  the  action  of  the  elements.  Such 
presumption  is  contrary  to  the  policy  of  the  Mining  Law,  which 
requires  boundaries  to  be  clearly  defined  by  monuments,  to  enablt 
subsequent  claimants  to  locate  with  safety  upon  the  residue  by 
preventing  the  swinging  and  floating  of  earlier  locations.  To 
subserve  this  policy,  and  as  matter  of  simple  justice,  the  locators 
are  required  not  only  to  mark  their  location  when  made,  but  also 
to  use  reasonable  diligence  in  preserving  and  restoring  their  bound- 
ary monuments,  as  occasion  may  require. 

Id. — Old  Monuments  Partially  Found — ^Wafver  of  Objection  to  Cer- 
tified Copies  op  Notices — Effect  as  Evidence. — ^Where  portions 
of  the  old  monuments  are  found  upon  the  ground,  and  objection 
to  the  admission  of  certified  copies  of  the  notices  of  location  was 
waived,  they  must  be  treated  as  evidence  in  the  case,  so  far  atf 
they  tend  to  prove,  together  with  the  remaining  monuments  on  the 
ground,  that  the  boundaries  were  properly  marked  at  the  time  of 
location.  In  this  view  they  are  to  be  considered  as  determining 
at  most  what  they  state;  and  where  they  establish  parallel  end-lines 
which  do  not  include  the  ground  in  dispute,  they  must  be  given 
that  effect. 

Id. — ^Verdict  Unsustained  by  Evidence — End-Lines  not.  Shown  to  Bb 
Parallel.— Where  there  was  no  evidence  to  show  that  the  location 
of  the  end-lines  included  the  disputed  ground,  or  that  the  end-lines 
including  it  were  located  as  parallel,  the  verdict  in  favor  of  the 
plaintiff  for  nominal  damages  was  entirely  unsupported  by  the 
evidence,  and  cannot  be  permitted  to  stand. 

Id. — Evidence  of  Trespass — Pleading. — Though  the  evidence  of  the 
trespass  was  not  precluded  by  the  fact  that  the  complaint  did  not 
aver  a  trespass  on  the  dip  of  the  vein,  where  the  defendant  was  not 
misled  by  a  general  averment  of  trespass  upon  plaintiffs*  premises, 
yet  where  the  complaint  alleged  a  trespass  upon  premises  described 
which  did  not  include  the  disputed  ground,  objection  thereto  should 
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have  been  sustained  on  that  ground,  if  urged,  but  not  having  been 
urged,  it  might  have  been  obviated  by  amendment. 

Id. — Specific  Avebmknts  in  Teespass— Though  it  is  not  strictly  neces- 
sary in  an  action  of  trespass  on  plaintiffs'  mining  claim  to  allege 
that  the  mining  was  done  on  the  dip  of  a  vein  having  its  apex 
in  such  claim,  and  that  the  end-lines  were  parallel,  it  is  better  to 
allege  the  facts  specifically,  to  present  the  issues  more  definitely 
and  prevent  surprise. 

Id. — ^EviDKNCB  OF  Identity  of  Vein  —  Burden  of  Proof — Support  op 
Finding. — The  burden  was  upon  plaintiffs  to  establish  the  identity 
of  the  vein  trespassed  upon  with  that  having  its  apex  in  plaintiffs' 
claim,  but  in  establishing  it  they  were  not  required  to  trace  or 
open  the  workings.  Held,  that  the  burden  of  proof  was  sufficiently 
supported  to  sustain  a  finding  as  to  the  identity  of  the  vein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County  and  from  an  order  denying  a  new  trial.  J.  S. 
Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

O'Neill  &  Butler,  and  R.  S.  Taylor,  for  Appellant. 

Gillis  &  Tapseott,  for  Respondents. 

BEATTY,  C.  J. — This  is  an  action  to  recover  damages  for 
alleged  trespass  consisting  in  the  extraction  and  removal  of 
gold-bearing  ore  from  mining  ground  claimed  by  the  plaintiffs. 

The  material  allegations  of  the  complaint  are  that  the  plain- 
tiffs for  twenty  years  last  past  have  been  the  owners,  and, 
save  for  the  interruptions  alleged,  have  been  in  possession  of 
two  certain  quartz  mines  in  Siskiyou  County,  known  as  the 
** Evening  Star  Quartz  Mine"  and  the  ** Central  Quartz  Mine," 
more  particularly  described  as  follows : — 

"That  certain  mine  known  as  the  Evening  Star  Quartz 
Mine,  situated  on  the  head  waters  of  Eddy's  Gulch,  county 
and  state  aforesaid,  commencing  at  a  double  top  fir  tree  blazed 
Evening  Star,  and  on  the  N.  W.  comer  of  the  claim,  thence 
in  an  N.  E.  direction  fifteen  hundred  feet,  more  or  less,  to  a 
pillar  of  rock  marked  *E.  V.'  thence  S.  E.  direction  six  hun- 
dred feet  to  a  monument  of  stones  and  stake  marked  *E.  V.' 
thence  in  a  S.  W.  direction  fifteen  hundred  feet  to  a  monu- 
ment of  stake  and  stones,  stake  marked  *E.  V.,'  thence  in  a 
N.  W.  direction  six  hundred  feet  to  the  place  of  beginning. 
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The  location  notice  of  which  said  mining  claim  was  dated  on 
January  1st,  A.  D.  1884,  and  filed  for  record  on  the  8th  day 
of  January  A.  D.  1884. 

**Also  that  certain  mine  known  as  the  Central  Quartz  Min- 
ing Claim,  it  being  an  extension  on  the  northeast  of  the 
'Evening  Star  Quartz  Mine,'  and  'commencing  at  this  notice 
running  thence  in  a  northeasterly  direction  fifteen  hundred 
feet  to  stake  and  mound  of  stones,  thence  in  a  northwesterly 
direction  six  hundred  feet  to  stake  and  mound  of  stones,  stake 
marked  X,  thence  in  a  southwesterly  direction  fifteen  hun- 
dred feet  to  a  stake  set  in  mound  of  rocks  marked  X,  thence 
in  S.  E.  direction  to  place  of  beginning.'  The  location  notice 
of  which  said  mining  claim  was  dated  January  1,  A.  D.  1884, 
and  filed  for  record  on  the  8th  day  of  January,  A.  D. 
1884'';  that  at  various  times  since  1898,  the  defendant  cor- 
poration has  wrongfully,  etc.,  entered  upon  said  premises  and 
extracted,  carried  away,  and  appropriated  large  quantities 
of  gold-bearing  ore,  etc.,  of  the  value  of  fifty  thousand  dollars. 

Other  allegations  are  added  as  a  basis  for  equitable  relief 
by  injunction,  receiver,  etc.,  but  these  are  not  material  to  the 
questions  to  be  considered.  The  defendant  answered,  deny- 
ing all  the  material  allegations  of  the  complaint.  The  cause 
was  tried  by  jury  and  a  verdict  found  for  plaintiffs  for  one 
dollar  damages,  upon  which  a  judgment  was  entered,  whereby 
it  was  adjudged  and  declared  that  the  plaintiffs  were  and 
ever  since  September,  1887,  had  been  the  owners  and  entitled  * 
to  the  possession  of  the  Evening  Star  and  Central  quartz 
mines — describing  them  as  in  the  complaint — ^and  awarding 
the  damages  and  costs. 

From  this  judgment  and  from  an  order  subsequently  en- 
tered denying  its  motion  for  a  new  trial,  the  defendant 
appeals,  alleging  certain  errors  in  the  rulings  of  the  court, 
and  claiming  that  in  several  material  particulars  the  verdict 
is  unsupported  by  the  evidence. 

The  questions  of  fact  thus  presented  are  the  more  important 
and  will  be  first  considered. 

The  place  from  which  the  ore  in  question  was  removed  by 
defendant  is  altogether  outside  of  the  surface-lines  of  the 
Central  and  Evening  Star  locations,  but  plaintiffs  contend 
that  defendant's  mining  was  done  in  a  portion  of  their  extra- 
lateral  claim,  upon  the  dip  of  a  vein  covered  by  those  loca- 
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tions.  Specifically,  their  claim  is  that  the  ore  removed  by 
defendant  was  taken  from  a  section  of  the  vein  included 
between  perpendicular  planes  conforming  to  the  end4ines  of 
the  Central  mine  at  a  point  about  one  thousand  feet  east 
and  two  hundred  feet  south  of  the  northeast  comer  of  the 
Central  location,  according  to  the  survey  of  the  ground  made 
by  them  a  short  time  before  the  trial  of  the  action.  The 
defendant  denies  the  validity  of  the  Central  and  Evening 
Star  locations,  and  also  contends  that,  even  if  valid,  their 
end-lines  as  actually  located  would  not  include  the  mining 
ground  in  controversy.  Before  entering  upon  a  discussion 
of  the  evidence  bearing  upon  these  issues,  it  will  be  convenient 
to  state  a  few  weU-settled  legal  propositions  involved  in  their 
determination.  There  is  no  claim  that  the  Central  or  Evening 
Star  mine  was  located  prior  to  the  enactment  of  the  Mining 
Law  of  May  10,  1872.  (17  U.  S.  Stats.  91.)  The  claim  is  in 
fact  that  the  locations  were  both  made  on  the  first  day  of 
January,  1884.  Their  validity,  therefore,  depends  upon  a 
substantial  compliance,  by  the  locators,  with  the  requirements 
of  that  act.  Among  those  requirements  these  were  essential : 
First,  the  discovery  of  a  vein;  second,  the  marking  of  the  loca- 
tion so  that  its  surface  boundaries  could  be  readily  traced; 
and  third,  (if  the  locator  was  to  acquire  any  extralateral 
rights  upon  the  dip  of  the  vein)  that  the  end-lines  of  his 
surface  location  should  be  parallel.  The  act  of  Congress  does 
not  require  any  posting  or  recording  of  notices  of  location.^ 
It  merely  i)ermits  the  enactment  of  local  laws  regulating  that 
matter,  with  a  proviso  that  every  notice  of  location,  in  order 
to  have  any  legal  effect,  must  contain  certain  particulars. 
In  this  case  it  does  not  appear  that  the  claims  in  question 
were,  at  the  date  of  their  location,  or  at  any  time,  included 
within  an  organized  mining  district.  There  is  no  evidence  of 
any  local  law,  and  it  was  not  until  March,  1897,  that  the 
legislature  of  California  enacted  a  short-lived  statute  pre- 
scribing the  manner  of  locating  mining  claims,  and  providing 
for  the  posting  and  recording  of  notices.  (Stats.  1897,  p. 
214;  repealed  March  20,  1899,— Stats.  1899,  p.  148;  February 
8,  1900, — Stats.  1900,  p.  9.)  There  was  therefore  nothing  to 
give  any  definite  legal  effect  to  the  posting  and  recording  of 
the  notices  of  location  of  the  Central  and  Evening  Star  claims 
in  January,  1884.     They  did  not  constitute  in  themselves  a 
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location,  or  any  part  of  a  legal  location,  of  the  claims,  and  are 
of  no  value  except  as  acts  in  pais,  to  be  considered  in  con- 
nection with  the  well-known  customs  and  practices  of  mining 
prospectors  as  an  item  of  evidence  upon  the  question  of  com- 
pliance with  the  imperative  behests  of  the  Mining  Law,  with 
respect  especially  to  the  marking  of  the  surface  location  so 
that  its  boundaries  can  be  readily  traced,  which  is  the  vital 
question  in  the  present  case. 

As  to  the  discovery  of  a  vein  within  the  lines  of  the  Evening 
Star  and  Central  claims  there  is  no  question.  As  long  ago 
as  1874,  a  mine  known  as  the  Klamath  was  being  profitably 
worked  in  ground  adjoining  the  Evening  Star  at  its  southern 
boundary.  The  extent  and  direction  of  the  surface  bound- 
aries of  the  Klamath  are  not  shown,  but  one  of  its  corners  was 
at  the  forked  tree  which  is  designated  in  the  complaint  and 
notice  of  location  as  the  northwest  and  initial  corner  of  the 
Evening  Star.  The  evidence  shows  that  during  the  year  1874, 
original  locations  of  the  Evening  Star  and  Central  claims 
were  made  after  the  discovery  of  a  vein  within  the  present 
limits  of  those  claims.  For  several  years  after  these  original 
locations,  work  was  actively  prosecuted  on  the  vein,  extensive 
tunnels,  drifts,  etc.,  were  run  to  and  on  the  vein,  and  a  large 
quantity  of  ore  extracted  and  milled  by  the  original  locators. 
Finally,  however,  work  on  the  mines  ceased,  and  it  seems  that 
on  the  1st  of  January,  1884,  they  were  open  to  relocation 
as  abandoned  claims.  At  that  time  the  croppings  of  the 
vein  had  been  uncovered  in  a  number  of  places  within  the 
surface  now  claimed  by  plaintiffs,  and  at  the  time  this  action 
was  tried  the  testimony  showed  that  they  were  exposed  at 
the  southwestern  comer  (erroneously  designated  in  the  com- 
plaint and  notice  of  location  as  the  northwestern  comer) 
of  the  Evening  Star,  at  the  northeastern  comer  of  the  Central, 
and  at  a  number  of  intermediate  points.  The  underground 
work  on  the  mine — ^the  levels  or  drifts,  extending  many  hun- 
dred feet  between  the  foot  and  hanging  walls — indicates  that 
the  course  or  strike  of  the  vein  within  those  limits  is  almost 
due  north  and  south,  and  that  its  dip  is  to  the  east  at  an 
angle  of  fifteen  or  twenty  degrees  from  the  horizontal.  There 
is  also  evidence  sufficient  to  sustain  a  finding  that  this  vein 
is  identical  with  that  upon  which  defendant  has  been  mining. 

The  remaining  questions  of  fact  are  these : — 
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First  Were  the  locations  of  the  Central  and  Evening  Star 
ever  so  distinctly  marked  on  the  surface  by  visible  monu- 
ments as  to  be  easily  traced  within  the  meaning  of  the  Mining 
Law  of  1872 1 

Second.  If  they  ever  were  so  marked,  did  the  lines  as 
defined  by  such  monuments  include  in  their  extension  the 
I)ortion  of  the  vein  from  which  the  defendant  has  been  ex- 
tracting ore  ? 

Third.  If  they  did  include  such  portion  of  the  vein,  were 
they  parallel  1 

The  evidence  upon  these  points  cannot  be  easily  or  clearly 
stated  or  comprehended  without  the  aid  of  a  diagram,  and 
in  order  to  present  the  matter  more  simply  I  have  constructed 
a  diagram,  based  upon  the  evidence  and  the  maps  and  the 
model  prepared  and  introduced  by  the  plaintiffs,  which  shows 
the  location  of  the  two  claims  according  to  the  notices  of 
location  and  the  remaining  monuments,  side  by  side  with 
their  location,  according  to  the  survey  and  contention  of  the 
plaintiffs.  The  comers  of  the  claims,  according  to  the  notices 
and  monimients,  are  designated  by  the  figures  1,  2,  3,  etc. 
The  comers,  according  to  the  maps,  model,  and  surveys  of 
the  plaintiffs,  are  designated  by  the  letters  A,  B,  C,  etc.  The 
croppings  of  the  vein  are  laid  down  as  they  appear  in  the 
model,  or  '* illustrator,"  put  in  evidence  by  plaintiffs,  and 
made  part  of  the  record  on  the  appeal.  The  letter  A  and 
the  figure  1  mark  the  point  upon  which  all  parties  agree — 
the  point  where  a  forked  tree  formerly  stood,  and  where  its 
stump  still  stands  (the  ** double-topped  fir  tree,  blazed  Even- 
ing Star"  of  the  complaint  and  notice  of  location),  the  initial 
X>oint  of  the  Evening  Star,  of  which  the  Central  is  an  exten- 
sion, i.  e.  another  coterminous  location  on  the  strike  of  the 
same  lode.  Besides  this  stump  of  a  fir  tree  and  the  croppings 
of  the  lode,  there  is  no  other  undisputed  monument  to  mark 
any  comer  of  either  location.  But  there  is  one — a  pillar  of 
rock  about  eleven  hundred  and  sixty  feet  northeast  of  the 
stump — ^which  I  think  is  very  clearly  shown  to  be  the  pillar  of 
rock  marked  E.  V.  at  the  northwestern  corner  of  the  Even- 
ing Star  location,  as  the  same  is  described  in  the  complaint. 
There  is  about  midway  of  the  north  end  of  the  Central  a 
rock  placed  upon  another  rock,  and  which  plaintiffs  contend 
marks  the  northern  extremity  of  the  centcr-Une  of  the  Central, 
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but  there  is  very  slight,  if  any,  evidence  to  sustain  this  claim. 

The  location,  or  attempted  location,  of  the  Evening  Star 
was  made  by  one  Keane,  and  that  of  the  Central  by  one 
Rainey  on  the  same  day — January  1,  1884.  They  performed 
the  necessary  assessment  work  on  the  claims  until  the  fall  of 
1887,  when  they  sold  out  to  the  plaintiffs,  who  have  since 
done  more  than  sufficient  work  to  hold  the  claims,  if  they  are 
otherwise  good. 

Rainey  is  dead,  and  Keane  had  left  the  country  before  he 
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sold  to  the  plaintiffs  in  1887.  Their  evidence,  consequently, 
could  not  be  had  to  prove  what  was  done  in  the  matter  of 
marking  boundaries,  and  there  was  no  other  direct  evidence 
of  any  witness  who  saw  any  boundary-stakes  or  other  monu- 
ments placed  to  mark  their  location,  or  who  ever  saw  any 
monuments  on  the  ground,  save  those  above  mentioned,  which 
clearly  were  not  sjofiScient  in  themselves  to  enable  any  one 
to  trace  the  boundaries  of  either  claim.  The  indirect  evidence 
introduced  at  the  trial  for  the  purpose  of  proving  the  marking 
of  boundaries,  consisted  exclusively  of  certified  copies  of  the 
notices  of  their  locations,  which  Keane  and  Rainey  caused 
to  be  recorded  in  Siskiyou  County  on  the  4th  of  February, 
1884.  These  notices,  as  above  shown,  had  no  law  behind  them 
to  give  them  any  legal  effect,  and  they  were  not  competent 
evidence  to  prove  even  that  they  had  been  posted  on  the 
ground,  and  much  less  were  they  competent  to  prove  the 
actual  erection  of  the  monuments  which  they  called  for,  and 
which  the  law  imperatively  demands.  The  only  competent 
evidence  of  the  marking  of  boundaries  is  that  of  witnesses 
who  saw  the  monuments  placed,  or  who  saw  them  standing 
after  being  placed.  The  contention  on  the  part  of  plaintiffs 
that  in  the  case  of  old  claims  which  have  been  worked  for 
years,  and  upon  which  no  sufficient  boundary-marks  can  be 
found,  proof  of  original  marking  should  be  dispensed  with, 
and  a  presumption  indulged  that  they  must  have  been  prop- 
erly defined  by  visible  monuments  which  have  been  removed, 
or  destroyed  by  fraud  or  the  action  of  the  elements,  is 
without  any  authority  to  sustain  it,  and  is  contrary  to  the 
policy  of  the  Mining  Law  as  expounded  in  scores  of  decisions 
of  the  state  and  federal  courts.  It  has  been  held  over  and 
over  again  under  the  old  district  mining  laws,  and  under  the 
different  acts  of  Congress,  that  the  policy  of  requiring  a  clear 
definition  of  the  boundaries  of  mining  claims  by  visible  monu- 
ments on  the  ground  was  to  enable  subsequent  claimants  to 
locate  with  safety  upon  the  residue  by  preventing  the  swing- 
ing and  floating  of  the  earlier  locations.  To  subserve  this 
policy,  and  as  a  matter  of  simple  justice,  the  locators  of  mining 
claims  are  required,  not  only  to  mark  their  location  at  the 
time  it  is  made,  but  to  use  reasonable  diligence  in  preserving 
and  restoring  their  boundary  monuments  as  occasion  may 
require. 
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If  they  and  their  successors  in  interest  neglect  this  pre- 
caution for  a  long  series  of  years,  as  in  this  case,  they  expose 
themselves  to  the  hazards  incurred  by  these  plaintiffs,  of  losing, 
by  the  death  or  absence  of  the  original  locators  and  other  wit- 
nesses, the  necessary  means  of  proving  the  validity  of  the 
original  location  by  the  only  competent  evidence  of  the  essen- 
tial requisites  of  such  locations.  The  law  puts  locators  of 
mining  claims  under  no  compulsion  to  procure  patents  for 
their  claims  within  any  limited  period.  They  are  allowed  to 
hold  them  and  work  them  without  paying  the  government 
price  of  the  land,  or  having  their  boundaries  fixed  by  govern- 
ment surveyors,  and  by  a  public  and  authentic  record,  as 
long  as  suits  their  convenience,  but  in  the  mean  time  they 
must  do  a  certain  amount  of  work  upon  the  claims  every 
year.  The  necessity  of  doing  this  work  involves  the  oppor- 
tunity of  performing  annually  the  easy  and  obvious  duty  of 
inspecting  and  preserving  their  boundary  monuments,  and 
there  is  no  necessity,  in  order  to  promote  the  just  policy  of 
the  Mining  Law  or  any  feature  of  it  for  indulging  the  pre- 
sumption that  claims  have  been  sufficiently  marked  merely 
because  they  have  been  known  as  such  for  a  number  of  years. 

But  this  view  of  the  law  with  respect  to  the  presumption 
invoked  by  the  plaintiffs — to  sustain  which  they  cite  no  au- 
thority— is  of  little  consequence  in  the  present  instance,  by 
reason  of  the  fact  that  copies  of  the  recorded  notices  of  the 
location  of  the  Central  and  Evening  Star  locations  wore 
admitted  in  evidence  without  objection.  By  their  silence 
counsel  for  defendant  waived  any  objection  to  the  incompe- 
tency of  the  notices,  and  so  far  as  they  tend  to  prove — together 
with  the  remaining  monuments  on  the  ground — that  the 
boundaries  of  the  claims  were  properly  marked  at  the  time, 
they  must  be  treated  as  evidence  in  the  case.  In  this  view 
they  are  to  be  considered  as  proving  at  most  the  things  that 
they  state,  and  for  the  purpose  of  determining  what  they  do 
prove  it  is  necessary  to  set  forth  their  material  contents. 
That  of  the  Evening  Star  reads  as  follows : — 

**  Notice  is  hereby  given  to  all  whom  it  may  concern,  that 
the  undersigned  .  .  .  has  located  fifteen  hundred  feet  of  this 
vein  or  lode  of  gold-bearing  rock,  with  surface  ground  six 
hundred  feet  in  width,  in  Liberty  Mining  District,  county  of 
Siskiyou,  state  of  California,  and  known  as  the  Evening  Star 
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Quartz  Mine,  it  being  a  relocation  of  an  abandoned  mine,  and 
subject  to  relocation  in  accordance  with  the  United  States 
statutes  in  such  cases  made  and  provided,  particularly  de- 
scribed as  follows:  Situated  on  the  headwaters  of  Eddy's 
Gulch,  county  and  state  aforesaid,  commencing  at  a  double- 
top  fir  tree  blazed  'Evening  Star,'  and  on  the  N.  W.  comer 
of  the  claim,  thence  in  a  N.  E.  direction  fifteen  hundred  feet, 
more  or  less,  to  a  pillar  of  rock  nfeirked  *E.  V.,'  thence  S.  E. 
direction  six  hundred  feet  to  a  monument  of  stones  and  stake 
marked  *E.  V.,'  thence  in  a  S.  W.  direction  fifteen  hundred 
feet  to  monument  of  stake  and  stones,  stake  marked  *E.  V.,' 
thence  in  a  N.  W.  direction  six  hundred  feet  to  place  of 
beginning.  And  I  intend  to  hold  and  work  the  same  as  pro- 
vided by  the  laws,  customs  and  rules  of  miners  and  the  mining 
statutes  of  the  United  States. 

**  Dated  on  the  ground  this  first  day  of  January,  A.  D.  1884. 

"Location  January  1st,  1884. 

**Jas.  E.  Keane. 

"Attest:    B.  W.  Jencks.  Frank  Vargas." 

The  Central  notice  reads  as  follows : — 

"Notice  is  hereby  given  to  all  whom  it  may  concern  that  the 
undersigned  .  .  .  has  located  fifteen  hundred  linear  feet  of 
this  vein  or  lode  (with  surface  ground  six  hundred  feet  in 
width,  situated  on  the  head  waters  of  Eddy's  Gulch,  Liberty 
Mining  District,  county  of  Siskiyou  and  state  of  California, 
and  known  as  the  Central  Quartz  Mining  Claim.  It  being  an 
extension  on  the  northeast  of  the  Evening  Star  Quartz  Mine, 
and  this  being  a  notice  of  relocation  of  an  abandoned  mine 
and  subject  to  relocation  under  the  laws  in  such  cases  made 
and  provided — commencing  at  this  notice,  running  thence  in 
a  northeasterly  direction  fifteen  hiindred  feet  to  stake  and 
mound  of  stones,  thence  in  a  northwesterly  direction  six  hun- 
dred feet  to  stake  and  mound  of  stones,  stake  marked  X, 
thence  in  southwesterly  direction  fifteen  hundred  feet  to 
stake  in  mound  of  rocks  marked  X,  thence  in  a  S.  E.  direction 
to  place  of  beginning ;  and  notice  is  hereby  given  that  I  intend 
to  work  and  hold  said  claim  as  provided  by  local  customs  and 
rules  of  miners  and  the  mining  statutes  of  the  United  States. 

"Dated  on  the  ground  this  first  day  of  January,  A.  D.  1884. 

"Located  January  1st,  1884. 

"Attest:    James  Rainey,  Locator." 


Digitized  by 


Google 


368  Daggett  v-  Yrek^v  Mining  etc.  Co.        [149  Cal. 

These  notices,  it  is  to  be  remembered,  are  the  evidence 
submitted  by  the  plaintiffs,  and  the  most  substantial  evidence 
they  had  to  offer  for  the.  purpose  of  proving  the  boundaries 
of  their  claims;  and  taking  them  as  a  guide,  what  do  they 
prove?  In  the  first  place,  it  is  to  be  noted  that  the  Central 
was  located  as  an  extension  of  the  Evening  Star,  and  this 
means  that  the  Evening  Star  was  first  laid  off  on  the  ground. 
Another  point  is,  that  each  notice  claims  fifteen  hundred  feet 
of  'Uhis  vein  or  lode,"  which  indicates  that  each  notice  as 
posted  on  the  ground  was  placed  on  the  croppings  of  the  lode, 
or  in  such  close  proximity  to  the  point  where  the  croppings 
appeared,  or  had  been  exposed,  as  to  make  the  expression 
^Uhis  vein  or  lode"  mean  what  it  said.  This  is  all  the  more 
probable  from  the  well-known  practice  of  miners  to  place  their 
location  notices  so  close  to  the  point  where  the  vein  is  exposed 
that  one  who  sees  the  work  on  the  croppings  cannot  avoid 
seeing  the  notice. 

The  locators  of  the  Evening  Star  and  Central  claims  then 
proceeded  as  follows:  They  placed  the  Evening  Star  notice 
on  the  forked  tree  which,  as  the  diagram  shows,  stood  within 
a  few  feet  of  the  croppings  of  the  lode.  They  then  went  to 
the  pillar  of  rock  on  a  feourse  about  thirty-two  degrees  east 
of  north.  Probably  they  did  not  measure  the  distance,  be- 
cause the  notice  calls  for  fifteen  hundred  feet  when  the  real 
distance  by  actual  survey  is  only  eleven  hundred  and  sixty- 
six  feet.  From  that  point  they  must  have  gone  on  a  course 
thirty-two  degrees  south  of  east  to  the  next  comer  of  the 
claim,  for  the  claim  is  six  hundred  feet  wide,  and  the  meas- 
ured distance  from  one  corner  to  the  other  is  six  hundred 
feet;  from  which  it  results  as  a  mathematical  necessity,  that 
the  end-line  must  have  be^n  run  at  right  angles  to  the  side- 
line. This  also  is  exceedingly  probable  for  other  reasons, 
because  miners  know  that  the  side-lines  of  a  claim  ought  to 
be  parallel  to  its  strike  and  its  end-lines  at  right  angles  to  its 
strike.  And  they  are  well  acquainted  with  the  simple  ex- 
pedients by  which  a  perpendicular  can  be  raised  from  any 
point  on  a  fixed  line  with  no  other  aid  than  a  tape  measure, 
an  article  in  universal  use  by  prospectors  and  locators  of 
claims.  Another  circumstance  of  peculiar  significance  is  that 
a  six-hundred-foot  line  run  at  right  angles  to  the  line  between 
the  fir  tree  and  the  pillar  of  rock  places  the  third  comer  of 
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the  Evening  Star  very  little  outside  of  the  croppings  of  the 
vein,  and  so  near  as  to  explain  the  action  of  Rainey  in  select- 
ing the  monument  placed  at  that  corner  for  his  starting-point 
instead  of  the  more  conspicuous  monument  at  the  other  corner! 
His  notice,  like  Keane's,  calls  for  so  many  feet  in  length  on 
**this  vein  or  lode,"  and  he  naturally  placed  it  on  a  comer 
where  the  vein  appeared  in  order  that  the  words  of  the  notice 
might  show  what  vein  was  meant,  and  that  the  vein  might 
show  what  the  notice  meant — that  each  might  illustrate  the 
other.  Still  another  fact  confirming  the  assumption  that  the 
end-lines  of  the  Evening  Star  were  at  right  angles  to  its 
side-lines,  and  extended  in  a  northwest  and  southeast  direc- 
tion is  the  designation  in  the  notice  of  the  initial  corner  as 
the  northwest  comer.  The  fact  that  the  fourth  comer  was 
southeast  of  it  is  the  only  possible  explanation  of  that  mistake. 
If,  as  plaintiffs  claim,  the  fourth  comer  was  due  east  of  the 
first  comer,  the  mistake  in  calling  the  latter  the  northwest 
comer  would  be  inexplicable.  So  much  for  the  evidence 
bearing  upon  the  direction  of  the  end-lines  of  the  Evening 
Star.  According  to  the  notice,  monuments  of  stones  with 
stakes  marked  '*E.  V."  were  placed  at  third  and  fourth  cor- 
ners.    (See  reduced  diagram  attached  hereto.) 

If  Rainey  in  locating  the  Central  made  it  coterminous  with 
the  Evening  Star,  as  the  plaintiffs  assume,  and  as  its  desig- 
nation as  an  extension  implies,  his  initial  point  was  the  north- 
east comer  of  the  Evening  Star — a  highly  probable  assump- 
tion, as  has  been  shown — and  he  measured  (probably  with 
a  tape-line)  fifteen  hundred  feet  in  the  same  general  direc- 
tion to  his  northeast  comer,  which  he  marked  with  a  stake 
in  a  mound  of  stones.  According  to  the  other  calls  of  the 
notice,  he  laid  off  a  rectangle  fifteen  hundred  feet  long  and 
six  hundred  feet  wide,  marking  the  third  and  fourth  corners 
with  stakes  and  mounds  of  stpnes.  The  only  monument  now 
to  be  found  answering  to  these  calls,  the  only  monument 
known  to  any  witness  in  the  case,  is  the  monument  consisting 
of  one  stone  laid  upon  another,  which  plaintiff  contends 
marks  the  end  of  the  center-line  of  the  Evening  Star  and 
Central  mines.  The  ground  of  this  contention  does  not  ap- 
pear. There  is  no  call  in  the  notices  for  a  monument  in  the 
middle  of  the  end-line  of  either  claim,  and  no  witness  testifies 
that  any  such  monument  was  ever  placed  by  any  locator  or 
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owner.  It  is  a  much  more  probable  supposition  that  it  really 
marks  the  northeast  comer  of  the  Central  as  located  by 
Bainey,  for  it  is  just  about  fourteen  hundred  and  fifty  feet 
from  his  starting-point  on  a  course  varying  somewhat  less 
than  ten  degrees  from  that  of  the  line  between  the  forked  tree 
and  the  pillar  of  rock.  In  other  words,  it  is  quite  as  near 
the  point  called  for  in  the  notice  as  could  be  reasonably 
expected  in  a  laeasurement  of  a  line  of  that  length  in  a  rough 
country  with  no  means  of  keeping  the  direction  except  sighting 
by  natural  objects. 

I  have  now  stated  all  that  the  notices  tend  to  prove  with 
respect  to  these  locations,  and  allowing  them  the  effect  of 
competent  evidence,  upon  the  ground  that  defendant  made  no 
objection  to  their  admission,  it  may  be  conceded  that  they 
establish  a  prima  facie  case  of  valid  locations  of  the  Central 
and  Evening  Star  with  end-lines  substantially  parallel.  But 
they  establish  end-lines  which  do  not  include  the  ground  in 
which  the  defendant  has  been  mining.  Referring  to  the 
diagram,  the  defendant's  mining  operations  have  been  con- 
ducted at  a  point  between  the  diverging  lines,  5 — 6  and 
C — ^D,  about  a  thousand  feet  east  of  the  comer  marked  5, 
and  within  the  surface-lines  of  a  claim  called  the  Golden 
Eagle,  a  claim  which  is  in  the  possession  of  the  defendant, 
and  was  located  prior  to  the  survey  of  their  claims  by  the 
plaintiffs,  for  the  purpose  of  definitely  locating  or  relocating 
their  side-  and  end-lines.  The  surveyor,  Nolan,  was  not  called 
as  a  witness  at  the  trial,  but  a  map  based  upon  his  field-notes 
and  made  by  John  Daggett,  together  with  a  model  also  con- 
structed by  him  from  the  same  data,  were  put  in  evidence, 
and  his  son,  B.  F.  Daggett,  who  assisted  in  making  the  survey, 
testified  in  regard  to  what  was  done,  and  what  was  discov- 
ered on  the  ground.  The  figure  marked  on  the  accompanying 
diagram  by  the  letters  A,  B,  C,  D,  E,  F  shows  the  lines  of 
the  Nolan  survey  in  relation  to  a  diagram  of  the  claims  accord- 
ing to  the  notices  of  location  and  the  two  certain  monuments. 
It  will  be  seen  that  they  diflfer  very  radically — the  most 
material  difference  being  that  the  end-lines  of  the  Central, 
according  to  the  Nolan  survey,  embrace  that  portion  of  the 
extralateral  dip  of  the  vein  where  defendant  had  been  mining, 
while  the  end-lines,  according  to  the  notices  of  location,  leave 
it  outside.    The  question  is,  What  has  this  map  to  support  itt 
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The  notices  of  location  and  the  existing  monuments,  including 
the  croppings  of  the  vein,  certainly  do  not.  It  departs  from 
them  at  every  point  except  the  point  of  beginning.  The 
testimony  of  B.  F.  Daggett  is  to  the  effect  that  the  intention 
in  making  the  survey  was  to  follow  the  calls  of  the  notices 
as  controlled  by  existing  monuments.  The  only  monuments 
they  found  were  the  forked  tree  where  they  commence  to 
Burvey,  the  pillar  of  rock  eleven  hundred  and  sixty  feet  north- 
east of  the  tree,  and  the  pile  of  stones  which  they  assume  to 
be  a  mark  of  the  middle  of  the  Central  on  its  north  end.  This 
assumption,  based  upon  no  evidence  whatever,  accounts  for 
the  lorm  of  the  Nolan  survey  in  all  of  its  departures  from 
the  calls  of  the  notices,  and  it  is  proper  here  to  reiterate  the 
fact  that  no  such  monument  is  called  for  in  the  notices,  and 
that  no  witness  testifies  that  any  such  monument  was  ever 
placed  by  the  locators.  In  order  to  get  it  on  the  end  of  a 
center-line  every  certain  as  well  as  every  indefinite  call  of 
the  notices  must  be  disregarded,  as  in  fact  they  were,  in  mak- 
ing the  survey.  Instead  of  running  from  the  forked  tree  to 
the  pillar  of  rock,  they  ran  on  a  line  (N.  33i/^°  east)  which 
carried  them  thirty-five  feet  east  of  the  rock,  and  instead  of 
stopping  at  the  rock,  they  put  their  stake  to  mark  the  corner 
B,  exactly  eighteen  chains  (1188  feet)  from  the  tree;  then, 
continuing  on  the  same  course,  they  measured  off  another 
eighteen  chains,  and  stopped  at  C,  where  they  discovered  no 
sign  of  a  monument,  but  it  was  a  point  from  which  a  line 
drawn  through  the  assumed  center-line  monument  would  cross 
the  strike  of  the  vein  at  right  angles.  Then  they  went  on  to 
the  other  comers — ^D,  E,  F — without  finding  any  traces  of 
former  monuments.  The  result  is  a  map  of  two  lozenge-shaped 
claims  six  hundred  feet  wide,  according  to  the  scale,  and  in- 
volving these  discrepancies:  First.  They  have  no  corner  at 
the  pillar  of  rock;  Second.  Side-lines  of  the  Central  are 
eleven  hundred  and  eighty-eight  feet  in  length  when  the  call 
is  for  fifteen  hundred;  Third.  All  the  end-lines  of  both  claims 
are  seven  hundred  and  twenty  feet  long  instead  of  six  hun- 
dred; Fourth.  The  point  where  Rainey  is  assumed  to  have 
posted  his  notice  of  location  is  over  one  hundred  and  fifty 
feet  from  the  croppings  of  the  lode,  which  it  designates  as 
**this  vein  or  lode";  Fifth.  The  designation  of  the  first  comer 
in  Keane's  notice  as  the  northwest  corner  is  deprived  of  the 
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amall  measure  of  propriety  that  it  would  have  if  the  fourth 
comer  of  the  Evening  Star  was  at  4  instead  of  F. 

All  these  departures  from  the  calls  which  the  survey  assumed 
to  follow  are  justified  by  the  gratuitous  assumption  that  the  pil€ 
of  rock  at  the  north  end  of  the  Central  was  so  placed  by  the 
locators  to  mark  its  center-line.  There  is  not  a  particle  of  evi- 
dence to  warrant  this  ajssumption,  and  by  referenise  to  the  dia- 
gram it  will  be  seen  that  if  the  west  side-line  of  the  claims  had 
been  run  through  the  pillar  of  rock  instead  of  thirty-five  feet 
to  the  east  of  it,  this  pile  of  rock  would  have  been  more  than 
seventy  feet  from  the  true  center-line  of  the  claim. 

A  court  cannot  be  expected  to  accept  as  evidence  a  map 
which  departs  so  widely  from  the  certain  data  established  by 
the  best  evidence  plaintiffs  have  to  offer  for  the  purpose  of 
proving  the  original  location  of  their  claim. 

A  map  in  itself  proves  nothing,  unless  it  is  first  shown  by 
competent  evidence  to  be  a  correct  representation  of  the  rela- 
tive positions  of  the  objects  it  purports  to  delineate.  A  map 
purporting  to  show  the  lines  of  a  location  of  a  mining  claim  is 
of  no  probative  value  unless  supported  by  the  evidence  of 
some  one  who  knows  the  position  of  the  monuments  which  de- 
fined those  lines;  for  it  is  by  the  location  monuments  alone 
that  their  beginning,  end,  and  direction  can  be  determined. 
Here,  as  we  have  shbwn,  there  is  no  witness  to  the  location  of 
more  than  two  of  the  corner  monuments — ^the  tree  and  the 
pillar  of  rock  at  the  southwest  and  northwest  comer  of  the 
Evening  Star.  For  the  positions  of  the  others  we  have  no 
better  evidence  than  the  calls  of  the  notices  of  location — evi- 
dence offered  by  plaintiffs,  and  essential  to  their  case,  and  to 
which  all  their  other  evidence  is  necessarily  secondary.  Are 
we  to  take  the  notices  of  location  as  evidence  that  the  claims 
were  duly  located,  and  reject  them  in  favor  of  a  theory  or 
conjecture  as  to  the  situs  of  the  location  monuments  1  This,  in 
fact,  is  what  we  are  asked  to  do. 

The  plaintiff  John  Daggett,  who  gave  directions  for  the  sur- 
vey, stated  more  than  once  in  the  course  of  his  testimony  the 
theory  upon  which  he  contends  the  end-lines  of  the  locations 
should  be  fixed.  The  design  of  the  law  is  that  they  should  be  at 
right  angles  to  the  vein,  and  the  deeper  workings  on  this  vein 
having  shown  that  its  course  is  north  and  south,  the  end-lines 
should  be  extended  east  and  west  to  conforai  to  its  dip,  and 
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therefore  that  the  law  itself  gives  him  these  lines.  This  is  the 
theory  fully  supported  by  the  provisions  of  the  Mining  Law  of 
1866  [14  U.  S.  Stats.  251],  as  held  by  this  court  in  the  Argo- 
naut case  (131  Cal.  15,  [65  Pac.  148] ),  and  it  obtained  among 
miners  and  lawyers  for  some  time  after  the  passage  of  the  act 
of  1872.  In  one  of  the  earliest  cases  arising  under  that  act 
{Oleeson  Y.White,  13  Nev.  499),  I  made  it  the  ground  of  my 
decision  upon  a  question  as  to  the  sufficiency  of  a  surface  loca- 
tion, and  in  the  celebrated  ** Horseshoe"  case  {Iron  Mining  Co. 
V.  Elgin  Mining  Co.,  118  U.  S.  209,  [6  Sup.  Ct.  1177] ),  it  was 
the  ground  of  the  dissenting  opinion  of  Chief  Justice  Waite,. 
concurred  in  by  Justice  Bradley,  on  a  question  of  extralateral 
right.  But  in  that  case  the  theory  that  the  law  will  give  to  the 
locator  any  lines  except  those  which  he  has  defined  by  visible 
monuments  on  the  ground,  was  definitely  rejected  by  the  su- 
preme court  of  the  United  States — the  final  arbiter  upon  such 
questions — and  the  same  decision  was  made  in  a  later  case. 
{Del  Monte  Mining  Co.  v.  Last  Chance  Mining  Co.,  171  U.  S. 
55,  [18  Sup.  Ct.  895].)  This,  and  other  pertinent  questions, 
were  reviewed  by  the  late  Justice  Temple,  with  his  usual 
ability,  in  his  opinion  in  the  Argonaut  case,  supra,  where  we 
held  with  respect  to  a  patent  issued  after  1872  upon  a  claim 
located  under  the  act  of  1866,  that  the  law  did  establish  end- 
lines  for  the  locator  conforming  to  the  dip  of  the  vein  and  gave 
him  extralateral  rights,  nothwithstanding  theJack  of  parallel- 
ism in  the  end-lines  of  the  surface  claim  as  patented.  But 
the  opinion  in  that  case  distinctly  recognizes  the  change  ef- 
fected by  the  act  of  1872  with  respect  to  claims  thereafter 
located,  viz.  that  the  locators  acquire  no  extralateral  rights  to 
the  dip  of  the  vein  imless  their  end-lines  have  not  only  been 
marked  on  the  surface,  but  have  been  made  parallel. 

The  following  quotations  from  Mr.  Daggett's  testimony  will 
be  sufficient  to  show  that  his  controlling  idea  in  laying  off  the 
boundaries  of  his  claims  was  the  right  of  the  locator  to  adjust 
his  end-lines  to  the  true  course  and  dip  of  the  vein.  On  his 
cross-examination  regarding  the  end-lines  of  the  claims  as 
delineated  on  his  map  and  model,  he  was  asked :  *  *  Q.  Why  was 
it  you  made  the  end-lines  take  a  slant  like  that  [showing]  1 — A. 
Because  I  might  say  the  Mountain  Laurel  done  the  same  thing, 
and  really  because  that  is  the  proper  method  to  work  a  mine — 
a  mine  on  its  surface  is  very  little — on  the  surface — from  th^ 
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croppings  on  the  surface  here.  Over  1200  feet  from  here  to 
here,  and  running  on  the  vein,  I  have  concluded  that  it  is  the 
true  dip  of  the  vein  [showing] ,  and  I  am  entitled  to  take  that 
as  the  dip  of  the  vein."  The  answer  to  the  question  is  not 
strictly  responsive,  except  at  the  end,  where  he  makes  it  plain 
that  he  gave  a  slant  to  the  end-lines  in  order  to  make  them 
conform  to  the  dip  of  the  vein  as  developed  in  the  deeper  work- 
ings in  the  mine. 

Again,  when  questioned  as  to  the  instructions  given  Nolan 
with  respect  to  the  survey,  he  explains  why  the  west  side-line 
of  the  Central  was  ended  at  C  (three  hundred  and  twelve  feet 
short  of  the  call  of  the  notice  and  where  no  monument  was 
found) :  **He  was  instructed  to  run  a  certain  distance,  which 
commenced  in  there — ^to  run  a  certain  distance,  and  the  direc- 
tion was  given  in  the  notice  to  run  to  a  pillar  of  rock,  and 
that  is  right  in  there;  they,  of  course,  commenced  in  here  and 
went  as  far  north  as  would  confine  the  croppings  within  the 
north  end-line,  and  we  all  concluded  that  we  couldn't  go  any 
farther  because  there  was  no  vein  up  there  [showing],  and 
that  took  this  line  in  the  direction  of  the  dip  of  the  vein." 
Which  means  that  they  stopped  at  that  point  because  the  vein, 
according  to  its  true  course,  extended  no  farther  north  within 
his  side-lines,  and  stopping  there  would  take  his  end-line  in 
the  direction  of  the  dip.  The  position  of  the  monuments  was, 
in  other  words,  a  subordinate  consideration — the  dip  of  the 
vein  a  controlling  consideration  in  making  the  survey. 

Throughout  the  argument  of  this  case,  counsel  for  respond- 
ents have  been  challenged  to  point  out  the  evidence  in  the 
record  which  supports  a  finding  that  the  north  end-line  of 
the  Central  Mine  will  include  the  part  of  the  vein  from  which 
defendant  removed  the  ore  in  question,  and  on  the  reargument 
their  attention  was  especially  directed  to  this  matter.  They 
could  point  to  nothing  except  the  evidence  of  Mr.  Daggett, 
Sr.,  who  did  state  several  times  that  he  had  always  known,  be- 
fore and  after  he  had  acquired  the  Central  Mine,  that  its 
northern  boundary  was  at  the  place  where  the  croppings  of 
the  lode  protrude  under  a  certain  flume,  the  position  of  which 
is  not  given  on  the  maps,  but  which  I  have  no  doubt  corres- 
ponds to  his  line  as  delineated  on  his  map  and  model. 

This  evidence  would,  perhaps,  support  the  verdict  if  Mr. 
Daggett  had  not  frankly  admitted  on  his  cross-examination, 
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that  he  never  knew  of  his  own  knowledge  of  but  one  monument 
at  the  north  end  of  the  Central.  I  quote  his  examination  on 
this  point :  *'Q.  Then  I  don't  understand  you  to  say  that  you 
ever  laid  out  the  Central  location  by  finding  the  monuments 
James  Rainey  erected,  if  he  erected  any? — ^A.  We  found  one. 
— Q.  You  found  one  monument? — ^A.  One  end  central  line. — 
Q.  One  end  central  line? — ^A.  Yes,  sir. — Q.  Was  that  the  only 
monument  you  found? — ^A.  You  had  better  get  the  surveyor 
on  the  stand;  he  will  remember  it. — Q.  Well,  so  far  as  you 
know? — ^A.  Yes. — Q.  That  was  the  only  monument  you  know 
about  the  Central  Mine ;  was  the  only  monument  you  ever  saw 
on  the  Central  Mine? — ^A.  From  my  own  observation,  yes. — 
Q.  You  never  run  across  any  of  the  monuments,  except  the  one 
you  stated,  of  the  Central  Mine  as  laid  out  by  James  Rainey  ? — 
A.  Yes,  sir;  that  is  all. — Q.  And  what  point  on  the  Central 
Mine  would  that  be  with  reference  to  this  map  here?  Show 
it  to  the  jury,  please. — A.  Just  about  there;  right  near  the 
center. — Q.  That  would  be  the  north  end  center? — A.  Right 
on  the  north  end  center. — Q.  What  was  it? — A.  A  rock  placed 
on  another  rock,  with  a  blazed  tree  around  down  from  it;  done 
years  ago."  This  shows  that  Mr.  Daggett  was  incompetent  to 
testify' as  to  the  direction  of  the  end-line.  No  one  can  know  the 
direction  of  a  straight  line  without  knowing  two  points  on  the 
line,  and  he  knew  but  one.  Of  course,  with  a  knowledge  of  this 
one  point  on  the  line,  and  of  the  dip  of  the  vein,  he  could,  upon 
his  theory  of  the  proper  relation  of  the  end-lines  to  the  dip, 
give  the  direction  of  the  line,  but,  as  above  pointed  out,  it  is 
the  line  fixed  by  the  monuments,  and  not  the  line  indicated  by 
the  dip  of  the  vein,  that  controls  in  favor  of  intervening  rights. 
Of  course,  it  is  not  to  be  denied  that  before  a  patent,  and  be- 
fore an  adverse  right  has  accrued  to  a  subsequent  locator,  end- 
lines  may  always  be  readjusted  to  conform  to  the  true  course 
and  dip  of  a  vein,  but  this  can  only  be  done  by  remarking  the 
surface  location,  so  that  its  new  boundaries  may  be  readily 
traced — ^which  is,  in  effect,  an  abandonment  of  the  old  location 
and  the  marking  of  a  new  one. 

For  the  reasons  here  given,  I  am  convinced  that  there  is  no 
substantial  evidence  that  the  north  end-line  of  the  Central 
Mine  was  ever  defined  by  any  monuments  on  the  ground  as  a 
line  extending  east  and  west.  On  the  contrary,  all  the  evidence 
introduced  by  the  plaintiff  tends  strongly  to  prove  that,  instead 


Digitized  by 


Google 


376  Dagoett  v.  Yreka  ^Iining  etc.  Co.        [149  Cal 

of  running  from  C  to  D,  the  north  end-line  of  the  Central 
actually  ran  from  5  to  6, — unless,  as  I  consider  highly  prob- 
able, it  ran  from  the  pile  of  rocks  at  the  north  end  of  the  claim 
six  hundred  feet  to  the  northwest,  at  right  angles  to  a  line 
drawn  from  3  to  said  pile  of  rocks,  for  if  the  pile  of  rocks  was 
a  monument  of  the  claim  as  located,  it  can  only  have  been  a 
comer  monument,  and,  if  so,  the  monument  placed  to  mark 
the  northeast  corner. 

But  there  is  another  fatal  flaw  in  plaintiff's  case,  as  to 
which  there  is  an  absolute  failure  of  evidence.  One  of  the 
specifications  of  particulars  in  which  the  evidence  is  insuflScient 
to  sustain  the  verdict  is  this:  "There  is  no  evidence  that  the 
claim  as  marked  upon  the  ground  had  its  end-lines  parallel, 
so  as  to  entitle  plaintiffs  to  follow  the  vein  beyond  the  side-line 
of  the  claim." 

To  this  proposition,  neither  the  record  nor  the  argument  of 
counsel  furnishes  any  answer.  If  it  could  be  conceded  that  the 
north  end-line  of  the  Central*ever  was  marked  by  visible  monu- 
ments at  C  and  D,  or  in  any  other  way,  there  is  not  a  particle 
of  evidence  that  its  south  end-line  ever  was  laid  off  on  the  line 
B — E,  or  that  the  south  end-line  of  the  Evening  Star  extended 
from  the  forked  tree  to  F. 

No  monument,  or  trace  of  a  monument,  was  found  at  D,  but 
a  stake  of  the  Nolan  survey  was  placed  there,  because  it  was 
the  point  of  intersection  of  a  line  (720  feet  long)  drawn  due 
east  from  C,  with  a  line  parallel  to  the  west  side-line  and  six 
hundred  feet  distant  therefrom  on  a  perpendicular.  The  point 
E  was  determined  by  measuring  merely,  no  sign  of  a  monu- 
ment appearing  there,  and  point  F  in  the  same  manner.  There 
is  no  sort  of  evidence  that  any  monuments  ever  stood  at  either 
of  these  points,  but  very  persuasive  evidence,  as  above  shown, 
that  Rainey 's  notice  was  posted  on  or  near  the  croppings  of  the 
vein  at  the  point  marked  3,  and  that  his  end-line  extended 
from  that  point  six  hundred  feet  to  the  pillar  of  rock.  If  this 
is  so— and  there  can  be  no  other  conclusion  based  upon  the 
evidence — plaintiffs  have  no  extralateral  rights  whatever, 
unless  their  north  end-line  ran  from  5  to  6,  which  would  not 
include  defendant's  claim.  Upon  any  hypothesis  the  verdict 
is  unsupported  by  the  evidence. 

Upon  other  points,  including  the  question  as  to  the  identity 
of  the  lode  upon  which  defendant  is  mining  with  that  which 
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has  the  outcrop  within  the  lines  of  the  Central,  we  think  there 
was  evidence  sufficient  to  sustain  the  verdict. 

Regarding  the  errors  assigned  upon  the  rulings  of  the  court 
at  the  trial,  the  first  to  be  considered  is  an  exception  to  the 
admission  of  evidence  that  defendant  had  extracted  ore  from 
the  locality  above  described.  This  evidence  was  objected  to 
upon  the  ground  that  it  tended  to  prove  a  fact  not  alleged, — a 
matter  without  the  issues, — ^the  point  of  the  objection  being 
that  the  complaint  described  only  a  surface  claim,  and  alleged 
an  entry  and  trespass  upon  **said  premises,''  which  it  is  con- 
tended is  insufficient  to  authorize  proof  of  a  trespass  outside 
of  the  surface  so  described.  We  do  not  think  that  in  an  action 
for  trespass  upon  the  extralaterai  dip  of  that  part  of  a  vein 
which  has  its  apex  within  a  valid  location  it  is  strictly  neces- 
sary for  the  plaintiff  to  allege  the  existence  of  a  vein  having 
its  apex  within  his  surface  boundaries,  but  departing  from 
his  side-lines  on  its  downward  course  and  that  his  end-lines 
are  parallel  (see,  generally.  Central  Eureka  Mining  Co.  v.  East 
Central  Eureka  Mining  Co.,  146  Cal.  147-157,  [79  Pac.  834]), 
but  it  would  be  better  pleading  to  allege  the  facts  specifically, 
in  order  to  present  the  issues  more  definitely  and  prevent  sur- 
prise. In  this  case  it  does  not  appear  that  defendant  was 
misled,  and  there  is  no  occasion,  with  a  view  to  a  new  trial, 
for  any  further  discussion  of  the  matter. 

There  was  a  ground,  however,  upon  which  the  objection  to 
this  testimony  should  have  been  sustained.  The  description- of 
the  Central  claim  in  the  complaint  was  substantially  as  it  is 
delineated  on  the  diagram  by  the  figures  2,  3,  5,  6,  and  the 
mining  of  defendant  was  proved  at  a  point  not  only  without 
the  surface-lines  of  that  claim,  but  altogether  outside  of  its 
end-lines  extended  in  their  own  direction.  It  does  not  appear, 
however,  that  this  point  of  objection  was  pressed  upon  the 
attention  of  the  court,  and  if  it  had  been  pressed  it  could  have 
been  cured  by  amendment  at  the  trial. 

The  only  other  objection  to  the  ruling  of  the  court  seriously 
urged  by  the  appellant  relates  to  the  evidence  of  lode  identity. 
Counsel  contend,  in  effect,  that  the  only  competent  proof  of  a 
trespass  upon  the  extralaterai  dip  of  a  vein  is  by  an  actual 
tracing  from  within  the  surface-lines  of  the  location,  down  to 
the  point  of  the  alleged  trespass — a  literal  following  down  by 
continuous  excavation  between  the  hanging-  and  foot-walls. 
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We  do  not  find  any  authority  s  ipporting  this  proposition, 
and  do  not  consider  it  reasonable.  The  burden  of  proof  in  all 
such  cases  is  upon  the  plaintiff  to  show  by  satisfactory  evidence 
the  continuity  of  the  vein  between  its  apex  within  his  lines  and 
the  point  at  which  the  defendant  is  mining,  but  there  are  en* 
tirely  satisfactory  modes  of  proving  identity  in  such  cases 
without  an  actual  tracing,  and,  as  above  said,  we  think  there 
was  in  this  case  sufficient  evidence  to  sustain  a  finding  that 
the  defendant's  mining  was  done  on  the  same  vein  which  has 
its  apex  within  the  lines  of  the  Central  Mine. 

There  are  no  other  points  requiring  notice. 

On  the  ground  that  the  evidence  does  not  sustain  the  verdict, 
the  order  and  judgment  of  the  superior  court  are  reversed  and 
the  cause  remanded  for  a  new  trial,  with  leave  to  the  parties  to 
amend  their  pleadings  as  advised. 

Lorigan,  J.,  AngeUotti,  J.,  and  Sloss,  J.,  concurred. 

McFarland,  J.,  Shaw,  J.,  and  Henshaw,  J. — ^We  dissent,  and 
adhere  to  the  opinion  heretofore  delivered  in  Department,  and 
in  the  <;onclusion  therein  reached.  We  think  that  the  judg- 
ment and  order  appealed  from  should  be  affirmed. 

The  following  is  the  opinion  rendered  in  Department  Two, 
referred  to  in  the  dissenting  opinion : 

McFARLAND,  J. — This  is  an  action  to  recover  damages  for 
alleged  trespass  by  defendant  upon  certain  quartz  mines  of 
plaintiffs.  The  jury  returned  a  verdict  for  plaintiffs  with 
damages  in  the  sum  of  one  dollar.  From  the  judgment  and 
from  an  order  denying  a  new  trial  the  defendant  appeals. 

The  only  serious  question  in  the  case  is  whether  when  a  com- 
plaint describes  a  quartz  mine  by  its  name  and  the  boundaries 
which  constitute  the  surface  location,  and  avers  that  the  de- 
fendant wrongfully  entered  upon  the  premises  and  extracted 
valuable  ore  from  the  mine,  a  recovery  can  be  had  for  ore 
taken  from  a  place  outside  of  the  plaintiffs*  surface  location, 
but  from  a  vein  or  ledge  the  apex  of  which  is  within  plaintiff's 
exterior  surface-lines,  and  which  dips  laterally  beyond  a  side- 
line. It  is  averred  in  the  complaint  that  plaintiffs  are,  and  for 
more  than  twenty  years  last  past  have  been,  the  owners  and 
in  possession  of  **  those  certain  quartz  mines,  situated    .    •    . 
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and  known  as  the  'Evening  Star  Quartz  Mine'  and  the  'Cen- 
tral Quartz  Mine/  which  mines  are  particularly  described  as 
follows";  and  then  the  surface  location  of  each  mine  is  given 
by  metes  and  bounds,  the  one  being  an  extension  of  the  other. 
It  is  then  averred  that  defendant  wrongfully  entered  ui)on 
**said  premises/'  and  extracted  and  carried  away  from  **said 
mines"  large  quantities  of  gold  ore  of  a  certain  named  value, 
and  the  prayer  is  for  damages  for  such  wrongful  acts.  De- 
fendant by  its  answer  denied  that  it  entered  upon  said  mines, 
or  took  any  ore  therefrom.  At  the  trial  plaintiffs  did  not  at- 
tempt to  prove  that  defendant  entered  within  or  beneath  the 
surface-lines  of  their  mines,  or  took  any  ore  therefrom.  They 
introduced  evidence,  however,  tending  to  show  that  a  certain 
quartz  ledge,  the  apex  of  which  was  within  their  surface-lines, 
dipped  laterally  beyond  one  of  the  side-lines  of  the  surface 
location,  and  that  defendant  had  taken  ore  from  said  ledge 
at  a  place  beyond  said  side-line.  To  this  evidence  defendant 
objected  upon  the  ground  that  there  was.  no  averment  in  the 
complaint  **that  defendant  had  extracted  gold  outside  of  the 
vertical  planes  bounding  the  Central  and  Evening  Star 
mines."  The  objection  was  overruled,  and  defendant  ex- 
cepted, and  the  question  thus  raised  by  this  objection  is  the 
main  one  presented  in  the  record;  that  is  to  say,  if  the  owner 
of  a  quartz  mine  seeks  to  recover  damages  for  trespass  upon 
his  ledge  committed  outside  of  the  lines  of  the  surface  location, 
must  he  specially  aver  the  particular  place  at  which  the  wrong- 
ful acts  were  committed? 

The  question  above  stated  seems  to  be  a  new  one,  and  no 
precedent  in  point  has  been  cited.  If  at  a  trial  under  such  a 
complaint  the  defendant  should  be  really  surprised  at  plain- 
tiffs' attempt  to  prove  acts  done  wholly  outside  of  his  surface- 
lines,  i>erhaps  the  trial  court  might  properly  consider  that 
fact  a  good  ground  for  a  motion  for  a  continuance  of  the  trial. 
But  no  such  fact  appears  in  the  case  at  bar,  no  motion  for  a 
continuance  was  made,  and  the  course  of  the  trial  shows  that 
defendant  knew  that  plaintiffs  were  suing  for  trespasses  com- 
mitted outside  of  their  surface-lines,  and  apparently  was  fully 
prepared  to  contest  that  issue.  Therefore  defendant  was  not 
actually  prejudiced  by  what  it  asserts  to  be  a  failure  in  the 
complaint  to  cover  the  offered  evidence,  and  the  question  pre- 
sented is  simply  an  abstract  question  of  pleading.    We  think 
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that  the  court  was  right  in  overruling  the  objection,  and  that 
the  evidence  was  admissible  under  the  complaint.  The  main 
thing  of  consequence  and  value  to  the  owner  of  a  quartz  mine 
is  the  ledge  the  apex  of  which  is  within  the  surface-lines  of  his 
claim.  Such  ledge,  within  his  end-lines,  is  a  constituent  part 
of  his  mine,  no  matter  at  what  dip  or  angle  it  may  go  laterally 
downward  in  the  earth.  If  it  goes  beyond  his  side-lines,  it  is 
still  as  much  a  part  of  his  property  and  estate  as  the  part 
within  such  lines.  The  valid  location  of  a  quartz  mine  gives 
notice  to  all  the  world  that  the  locator  owns  every  ledge  the 
apex  of  which  is  within  his  surface-lines,  no  matter  where  it 
may  be  at  certain  depths  below  the  surface.  Therefore  the 
description  in  a  complaint  of  a  quartz  mine  which  gives  the 
name  of  the  mine  and  the  boundaries  of  the  surface  location 
includes  (within  the  end-lines)  as  an  integral  part  of  the  mine 
the  whole  of  the  ledge  the  apex  of  which  is  within  the  surface- 
lines;  and  in  a  complaint  for  trespass  on  a  quartz  mine  there 
is  no  more  necessity  for  stating  the  particular  part  of  the 
property  on  which  the  trespass  was  committed  than  there 
would  be  in  an  action  for  trespass  on  a  placer  mining  claim, 
on  a  tract  of  agricultural  land,  or  on  a  town  lot. 

It  is  contended  that  there  was  no  sufficient  evidence  of  a 
valid  location  of  plaintiffs'  claims, — that  is,  that  the  bound- 
aries were  not  sufficiently  marked  so  as  to  be  readily  traced; 
but  we  do  not  think  that  this  contention  is  maintainable. 
Plaintiffs  claim  under  relocations  made  about  eighteen  years 
ago.  Long  before  that  time  the  claims  had  been  previously 
located,  and  a  great  deal  of  work  done  on  them,  and  their 
boundaries  were  well  known.  Some  of  the  marks  on  the  old 
locations  were  used  in  the  new  locations.  Considering  that 
the  locations  were  made  a  long  time  ago,  and  that  the  claims 
were  in  possession  of  plaintiffs  and  their  grantors  for  a  great 
many  years,  we  think  that  there  was  a  sufficient  showing  of 
marking  by  which  the  boundaries  could  be  readily  traced. 
Some,  though  not  all,  of  the  monuments  were  found.  No 
doubt  the  evidence  would  have  been  more  satisfactory  if  the 
two  relocators,  one  of  whom  seems  to  have  been  dead  and  the 
other  long  absent  from  the  state,  had  been  witnesses.  When 
the  owners  of  a  mining  claim  have  owned,  possessed,  and 
worked  it  for  a  long  period  of  time  without  any  dispute  as  to 
its  boundaries,  they  are  apt  to  become  careless  in  the  matter  of 
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keeping  up  monuments  on  their  comers  and  lines ;  and  in  such 
ease,  when  the  point  made  against  them  is  that  their  entire 
title  to  the  mine  is  void  for  want  of  sufficient  marking,  rigid 
proof  in  detail  of  the  original  marking  of  every  part  of  the 
boundaries  should  not  be  expected.  And  in  view  of  these  con- 
siderations we  think  that  there  was  reasonably  sufficient  evi- 
dence of  the  lines  of  plaintiffs'  claims  to  answer  the  contention 
that  for  want  of  such  evidence  their  entire  title  was  invalid. 

It  is  also  contended  that  the  evidence  was  insufficient  to  show 
that  the  ledge  on  which  defendant  worked  was  identical  with 
the  ledge  the  apex  of  which  was  within  plaintiff's  surface- 
lines.  But  this  contention  is  also  not  maintainable.  Of  course, 
in  such  a  case  it  is  not  necessary  that  the  ledge  should  have 
been  continuously  exploited,  uncovered,  and  absolutely  traced 
from  the  apex  to  the  point  in  dispute.  It  is  sufficient  if  the 
identity  be  shown  to  the  jury  by  a  clear  and  strong  probability. 
And  we  think  that  in  the  case  at  bar  such  probability  of  iden- 
tity was  clearly  shown  by  the  testimony  of  plaintiffs'  witnesses, 
and  particularly  by  the  testimony  of  the  plaintiff  John  Dag- 
gett when  on  the  witness-stand,  as  well  as  by  the  admission  of 
the  superintendent  of  defendant,  which  was  admitted  without 
objection. 

The  foregoing  covers  substantially  all  the  points  made  by 
appellant  The  judgment  and  order  appealed  from  are  af- 
firmed. 

Behearing  denied. 


[Sac.  No.  1273.     In  Bank.— Jane  28,  1906.] 

ROSE  H.  HOYT,  Administratrix  of  Estate  of  George  M. 
Zumwalt,  Deceased,  Respondent,  v.  C.  T.  ZUMWALT, 
Appellant. 

Ejecticint  by  Administratrix  —  Property  of  Decedent  —  Advance- 
ment—Defense— Trust  for  Father — Support  of  Findings. — In 
an  action  of  ejectment  by  the.  admiuistratrix  of  a  deceased  brother 
of  the  defendant,  who  had  ousted  the  plaintiff,  where  the  evidence 
was  sufficient  to  show  that  the  property  had  been  deeded  to  the 
plaintiff  by  the  owner  for  a  consideration  advanced  by  their  father 
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to  the  decedent  upon  his  marriage,  in  consideration  of  an  agree- 
ment that  the  father,  who  was  separated  from  his  wife,  should 
make  &  home  with  him,  which  was  done  for  three  years,  after 
which  the  father  shot  his  wife  and  son,  and  while  in  jail  made 
a  deed  to  the  defendant,  who  claimed  in  defense  a  trust  of  the 
decedent  for  his  father,  findings  for  the  plaintiff  were  held  suffi- 
ciently supported  bj  the  plaintiff's  evidence,  corroborated  by  re- 
spectable and  disinterested  witnesses. 

Id.— Adverse  Possession — ^Residence  or  Father  with  Son — Ouster 
BY  Subsequent  Grantee — ^Prescription  not  Shown. — There  was 
no  adverse  possession  of  the  father  while  he  remained  an  inmate 
of  the  family  of  the  deceased  son  under  the  agreement  for  an 
advancement  of  the  consideration  to  the  son  and  for  support  in 
the  son's  family  upon  the  land;  and  the  only  adverse  possession 
was  that  of  the  defendant,  who  ousted  plaintiff  under  the  subse- 
quent deed  from  the  father,  which  was  of  too  short  duration  to 
constitute  a  prescriptive  title. 

Id. — Evidence — Admissions  of  Wete  after  Grant  to  Husband — ^Harm- 
less BuLiNG. — The  estate  of  the  deceased  husband  could  not  be 
bound  by  admissions  made  by  the  plaintiff  administratrix  as  his 
wife  in  his  lifetime,  after  the  grant  made  to  the  husband,  and 
they  were  properly  excluded;  nor  could  the  defendant  have  been 
prejudiced  by  the  action  of  the  court  in  excluding  such  admissions 
when  plaintiff  testified  fully  in  the  case,  and  might  have  been 
impeached  by  proof  of  contrary  declarations  contained  in  depositions 
on  file. 

Id. — Motion  to  Call  in  Another  Judge — ^Affidavit  Charging  Bias^ 
Relief — Counter  Affidavit  of  Judge. — Upon  a  motion  of  defend- 
ant to  call  in  another  judge  for  alleged  bias,  in  so  far  as  his 
affidavit  avers  his  belief  of  such  bias,  it  amounted  to  nothing,  and 
can  only  be  considered  in  connection  with  the  facts  which  it  states, 
and  where  it  does  not  state  all  the  facts,  or  states  them  incorrectly, 
it  was  competent  for  the  judge  in  connection  with  another  counter 
affidavit  to  present  his  own  counter  affidavit  stating  the  true  facta 
known  to  him. 

Id.— Insufficient  Shovhng  of  Bus — ^Action  of  Judge  while  Prose- 
cuting Attorney. — ^Where,  upon  all  the  facts  stated  in  the  affidavit 
and  counter  affidavits,  nothing  appeared  to  support  defendant's 
motion,  except  the  bare  fact  that  sixteen  years  previously  the  judge, 
while  acting  as  district  attorney,  prosecuted  and  convicted  the 
defendant,  his  father,  and  a  confederate  for  an  aggravated  case  of 
battery,  and  had  then,  in  his  official  capacity,  laid  the  facts  before 
the  governor  for  his  information  when  passing  upon  a  petltiou 
for  pardon,  no  just  inference  can  be  drawn  from  said  facts  that 
the  judge  could  not  try  this  case  with  perfect  impartiality. 

•  APPEAL  from  a  judgment  of  the  Superior  Court  of  El 
Dorado  County  and  from  an  order  denying  a  new  trial  M.  P. 
Bennett,  Judge, 
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The  facts  are  stated  in  the  opinion  of  the  court 
William  F.  Bray,  for  Appellant 
Charles  A.  Swisler,  and  Abe  Darlington,  for  Respondent. 

BEATTT,  C.  J.— This  is  an  action  in  the  nature  of 
ejectment,  prosecuted  by  the  widow  and  administratrix  of 
George  M.  Zumwalt,  deceased.  The  demanded  premises  con- 
sist of  four  acres  of  land,  upon  which  are  a  dwelling-house 
and  other  improvements. 

In  May,  1897,  Mrs.  Larkin,  who  was  then  the  owner  of  the 
land,  executed  and  delivered  her  deed  purporting  to  grant 
it  to  said  George  M.  Zumwalt,  and  if  that  deed  took  effect 
according  to  its  terms,  the  plaintiff  at  the  commencement  of 
the  action  was  the  owner,  and  entitled  to  the  possession,  of 
the  premises.  The  adverse  claim  of  the  defendant,  who  is  ' 
a  brother  of  plaintiff's  intestate,  and  who  ousted  the  plaintiff 
in  October,  1900,  is  based  upon  a  deed  of  that  date  from  their 
father,  Isaiah  Zumwalt,  purporting  to  grant  the  premises  to 
him  and  to  another  brother,  and  he  defends  the  action  upon 
the  allegation  that  his  brother  George  took  and  held  the  bare 
legal  title  to  the  land  imder  the  conveyance  from  Mrs.  Larkin 
in  trust  for  his  father,  who,  he  claims,  purchased  it  for  his 
own  use,  paid  the  full  purchase  price  from  his  own  funds 
and  personally  received  Mrs.  Larkin 's  deed  when  it  was  de- 
livered, his  sole  purpose  in  having  his  son  named  as  the 
grantee  being  to  screen  the  property  against  any  possible 
claim  of  his  wife,  from  whom  he  had  been  separated — whether 
by  divorce  or  agreement  does  not  appear. 

The  cause  was  tried  in  the  superior  court  without  a  jury, 
and  the  finding?  were  in  favor  of  the  plaintiff  and  against  the 
defendant  as  to  every  material  issue.  With  respect  to  the 
equitable  (Jpfense  of  a  resulting  trust  in  favor  of  Isaiah  Zum- 
walt and  his  grantees,  they  were,  in  effect,  that  the  land  was 
purchased  from  Mrs.  Larkin  by  George  M.  Zumwalt  and 
the  deed  delivered  to  him;  that  the  purchase  money  ($150) 
was  given  to  him  by  his  father  as  an  advancement  in  further- 
ance of  his  proposed  marriage  to  the  plaintiff,  and  upon  an 
understanding  that  after  the  marriage  the  old  man  was  to 
have  his  home  with  them  during  the  remainder  of  his  life; 
that  when  the  dwelling  erected  on  the  land  was  ready  for 
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occupancy  the  marriage  took  place,  and  from  that  time  until 
June,  1900,  the  father,  son,  and  daughter-in-law  resided  there 
together.  Towards  the  close  of  this  period  dissension  arose 
between  the  father  and  the  young  people,  and  on  the  seventh 
of  June  he  shot  and  killed  his  wife  and  son  and  his  son's 
infant  child,  and  seriously  wounded  the  plaintiff.  After- 
wards, while  in  jail,  he  executed  the  deed  under  which  defend- 
ant claims  title,  and  in  pursuance  of  which  he  took  possession 
of  the  premises  in  the  absence  of  the  plaintiff. 

Upon  these  and  other  findings  judgment  was  entered  in 
favor  of  the  plaintiff  for  restitution  of  the  demanded  prem- 
ises and  for  mesne  profits.  The  defendant  appeals  from  the 
judgment  and  from  an  order  denying  a  new  trial,  alleging 
errors  in  certain  rulings  of  the  court,  and  contending  that  the 
evidence  does  not  support  the  findings  of  fact. 

As  to  the  evidence,  we  think  it  is  abundantly  suflScient  to 
sustain  the  findings  without  regard  to  the  testimony  of  the 
plaintiff  herself,  and  as  io  her  testimony  we  do  not  think  it 
involves  any  such  inconsistencies  or  contradictions  of  state- 
ments made  elsewhere  as  to  have  required  the  court  to  dis- 
regard it.  In  all  material  particulars  it  is  entirely  consistent 
with  itself,  and  it  is  strongly  corroborated  by  the  testimony  of 
apparently  respectable  and  wholly  disinterested  witnesses. 

There  was  no  error — certainly  no  prejudicial  error — in  the 
rulings  of  the  court  upon  objections  to  evidence.  To  sustain 
his  equitable  defense  of  a  resulting  trust  the  defendant  offered 
to  prove  that  the  plaintiff  during  the  lifetime  of  her  husband 
had  made  certain  declarations  or  admissions  favorable  to  his 
claim.  Upon  plaintiff's  objection  to  the  competency  of  her 
declarations  or  admissions  to  impeach  her  husband's  title  to 
the  land,  the  evidence  was  excluded,  and  we  think  properly 
so.  Her  husband's  estate  could  not  be  bound  by  her  ad- 
missions. And,  besides,  the  plaintiff  was  afterwards  examined 
as  a  witness  and  testified  fully  as  to  all  these  matters.  If 
defendant  had  desired  he  could  then  have  offered  all  this 
rejected  evidence  to  impeach  her, — ^for  there  was  nothing  in 
the  previous  rulings  of  the  court  to  prevent  him  from  making 
this  legitimate  use  of  the  evidence,  which  was  all  contained 
in  the  depositions  of  two  of  his  sisters  then  on  file  in  the  case. 

The  defendant,  by  his  answer,  also  asserted  a  prescriptive 
title  to  the  premises  by  adverse  possession  for  more  than  five 
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years,  but  under  the  findings  of  the  court  as  to  his  claim  of 
constructive  trust  there  is  no  support  for  this  defense.  If 
Isaiah  Zumwalt  gave  his  son  the  money  to  pay  for  the  land 
upon  the  sole  condition  that  he  should  be  provided  with  a 
home  there,  his  subsequent  residence  on  the  premises  as  a 
member  of  the  family  did  not  constitute  possession,  and  cer- 
tainly there  was  nothing  to  give  it  the  character  of  an  ex- 
clusive or  adverse  possession.  Defendant's  adverse  possession 
commenced  in  October,  1900,  and  the  action  was  commenced 
in  February,  1903. 

The  only  remaining  question  in  the  case  arises  out  of  the 
ruling  of  the  court  denying  the  motion  of  the  defendant  to 
call  in  another  judge  to  preside  at  the  trial.  The  motion 
was  based  upon  the  alleged  bias  of  the  judge  (Code  Civ. 
Proc.,  sec.  170,  subd.  4),  and  was  supported  by  the  defendant's 
affidavit  averring  his  belief  that  he  could  not  have  a  fair  and 
impartial  trial  before  the  Hon.  M.  P.  Bennett,  the  judge  of 
the  superior  court  of  El  Dorado  County,  by  reason  of  the 
prejudice  and  bias  of  said  judge,  and  alleging  as  grounds  of 
his  belief,  the  following  facts:  '*That  at  a  trial  of  this  affiant 
in  the  justice's  court  of  Mud  Springs  Township,  in  said 
county,  the  said  Hon.  M.  P.  Bennett,  who  was  then  district 
attorney  of  said  El  Dorado  County,  declared  that  if  he  had 
known  as  much  about  the  case  just  tried  before  it  had  been 
tried  as  he  knew  at  the  end  of  the  trial  he  would  have  dis- 
missed the  charge  of  battery  and  have  taken  me  up  on  his 
own  responsibility  for  assault  to  murder  and  sent  me  across 
the  bay  where  I  belonged,  meaning  thereby  that  he  would 
endeavor  to  send  me  to  the  state  penitentiary;  that  said 
declaration  by  said  Hon.  M.  P.  Bennett  was  the  expression  of 
a  malevolent  desire  on  his  part  to  injure  this  affiant,  and  that 
there  was  no  just  ground  for  such  remark,  as  the  case  was 
a  mere  petty  quarrel ;  and  that  upon  conviction  of  affiant  upon 
the  charge  of  battery,  a  sentence  of  six  months  in  the  county 
jail  or  $250  fine  was  imposed  upon  affiant;  that  thereupon 
every  public  officer  in  the  city  of  Placerville  except  Judge 
Bennett  and  all  the  merchants  and  business  men  of  Placerville 
petitioned  the  governor  of  the  state  to  interpose  his  executive 
clemency  to  relieve  affiant  from  what  they  considered  to  be  a 
grossly  unjust  and  severe  sentence,  and  that  said  Hon.  M.  P. 
Bennett  went  personally  to  the  governor  and  protested  so 
cxux  C^l.— 25 
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forcibly  against  any  action  on  his  part  that  the  governor 
declined  to  interfere;  that  said  Judge  Bennett  has  ever  since 
regarded  afSant  with  hostility,  and  that  at  the  trial  of  a 
certain  criminal  cause  entitled  'The  People  vs.  Isaiah  Zum- 
walt'  in  the  month  of  September,  1900,  in  which  the  plaintilff 
in  this  present  action,  Mrs.  Rose  H.  Zumwalt,  was  the  prosecut- 
ing witness,  and  affiant  was  diligently  aiding  the  defense,  the 
foregoing  facts  were  set  out  by  affiant  in  an  affidavit  filed  by 
the  defendant  in  said  criminal  proceeding  in  support  of  a  mo- 
tion made  by  the  defendant  in  that  case  for  a  change  of  judge, 
which  affidavit  has  since  disappeared  from  the  records  of  said 
El  Dorado  County  and  cannot  now  be  found;  that  said  motion 
was  heard  by  the  Hon.  J.  H.  Hughes,  superior  judge  of  Sac- 
ramento County,  California,  who  determined  that  upon  the 
facts  alleged  the  said  Judge  Bennett  was  disqualified  from 
trying  the  said  original  cause  of  People  vs,  Isaiah  Zumwalt, 
by  reason  of  his  prejudice  and  bias  against  the  said  defendant 
therein  and  this  affiant,  and  said  cause  was  thereupon  tried 
before  the  Hon.  P.  T.  Nilon,  superior  judge  of  Nevada  County; 
that  in  this  present  case  the  plaintiff  Rose  H.  Hoyt,  is  the 
same  person  who  was  the  prosecuting  witness  in  the  said 
criminal  cause,  and  that  the  testimony  necessary  to  be  oflFered 
and  used  on  the  trial  of  this  present  action  will  include  a 
part  of  the  matters  testified  to  on  the  trial  of  said  criminal 
proceeding,  and  that  the  same  reasons  that  disqualified  the 
said  Hon.  M.  P.  Bennett  on  the  trial  of  the  said  criminal 
proceeding  also  disqualify  him  to  try  the  present  action ;  that 
affiant  requested  his  counsel  to  suggest  these  matters  to  the 
superior  court  of  El  Dorado  County  in  the  hope  and  belief 
that  said  Hon.  M.  P.  Bennett  would  on  such  suggestion,  of 
his  own  motion  declare  his  disqualification,  and  request  an- 
other judge  to  sit  in  his  place  on  the  trial  of  this  action,  and 
that  affiant  is  informed  by  his  said  counsel  and  verily  believes, 
and  on  such  information  and  belief  avers  the  fact  to  be,  that 
said  Hon.  M.  P.  Bennett  refused  to  make  any  request  to  any 
other  judge  to  try  this  action  and  declared  that  he  is  not 
disqualified,  and  if  any  affidavit  as  to  facts  showing  his 
prejudice  and  bias  against  affiant  were  filed,  he  the  said  Judge 
Bennett  would  cause  counter  affidavits  to  be  filed,  and  would 
unless  affiant  would  put  up  the  money  to  pay  another  judge 
to  come  here  and  try  said  action,  refuse  to  allow  any  other 
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judge  to  try  said  cause,  but  if  aflSant  would  put  up  the  money 
to  pay  another  judge  to  come  to  this  county,  he  the  said 
Judge  Bennett  would  then  call  in  some  other  judge  to  try 
this  case;  that  affiant  is  advised  by  his  said  counsel  that  for 
affiant  to  furnish  money  or  to  oflEer  to  furnish  money,  to  pay 
another  judge  to  come  to  this  county  to  try  said  cause,  would 
be  contrary  to  the  law  and  a  contempt  of  court,  and  contrary 
to  public  policy.    C.  T.  Zumwalt." 

The  plaintiff,  in  opposition  to  the  motion,  filed  the  affidavit 
of  the  judge,  and  of  a  witness,  who  as  constable  was  present 
throughout  the  trial  referred  to  by  the  defendant  in  his 
affidavit,  and  who  deposes  that  he  heard  no  such  language 
used  by  Judge  Bennett — ^then  district  attorney  of  El  Dorado 
County — as  alleged  by  defendant  The  affidavit  of  the  judge 
shows  that  the  trial  referred  to  was  had  in  1887,  sixteen  years 
before  the  trial  of  this  cause;  that  he  attended  the  trial  of 
the  defendant,  his  father,  and  one  Brown,  jointly  charged 
with  the  crime  of  battery,  at  the  request  of  the  justice  of  the 
peace  of  the  township,  and  in  obedience  to  his  official  duty; 
that  the  defendants  were  entire  strangers  to  him;  that  on 
the  evidence  produced  they  were  all  three  convicted  and 
sentenced  to  pay  a  fine  of  two  hundred  and  fifty  dollars ;  that 
the  judgment  was  just,  and  erred,  if  at  all,  on  the  side  of 
leniency ;  that  he  did  not  at  any  time  use  the  language  attrib- 
uted to  him,  and  that  if  he  said  anything  at  all  resembling 
it  he  did  so  in  the  argument  addressed  to  the  court  in  com- 
menting upon  the  evidence;  that  subsequently  a  petition  for 
the  pardon  of  the  defendants  was  circulated  in  the  county 
containing  a  misstatement  of  the  facts  of  the  case;  that  he 
refused  to  sign  it,  and,  to  prevent  the  governor  from  being 
misled  in  the  matter,  he,  in  the  performance  of  his  official 
duty,  sent  him  a  written  communication — a  copy  of  which 
is  set  out  in  his  affidavit — containing  a  correct  summary  of 
the  evidence  adduced  at  the  trial ;  that  he  did  not  go  personally 
to  the  governor  to  oppose  the  granting  of  the  pardon;  that 
after  his  official  connection  with  the  battery  case  ended  he 
thought  no  more  of  the  parties,  and  had  never  entertained 
any  sentiment  of  personal  hostility  to  them  or  either  of  them. 
His  affidavit  further  shows  that  the  objection  to  his  presiding 
at  the  trial  of  Isaiah  Zumwalt  for  murder  was  submitted  to 
Judge  Hughes  upon  the  uncontradicted  affidavit  of  this  de- 


Digitized  by 


Google 


388  HoYT  V.  ZuMWALT.  [149  Cal. 

fendant^  the  same  in  substance  as  his  affidavit  in  this  case, 
except  as  to  those  proceedings.  He  admits  that  he  expressed 
his  willingness  to  invite  another  judge  to  preside  at  the  trial 
if  defendant  would  pay  the  expense  of  his  attendance,  but 
says  that,  deeming  himself  not  disqualified,  he  was  unwilling 
to  subject  the  county  to  the  expense  involved  in  calling  an- 
other judge. 

The  court  did  not  err  in  refusing  the  request  of  the 
defendant  that  he  should  call  in  another  judge  to  hear  and 
determine  the  motion  and  did  not  err  in  denying  it  on  the 
showing  made.  The  amendment  constituting  subdivision  4 
of  section  170  of  the  Code  of  Civil  Procedure,  was  considered 
and  construed  in  People  v.  Compton,  123  Cal.  412,  [56  Pae. 
44],  and  in  Talbot  v.  Pirkey,  139  Cal.  326,  [73  Pac.  858], 
in  both  of  which  cases  it  was  held  that  the  judge  whose  bias 
is  alleged  must  himself  decide  the  motion,  but  that  he  must 
decide  it  upon  the  facts  averred  in  the  affidavits  without 
reference  to  his  own  knowledge  of  his  state  of  mind.  It  was 
therefore  the  right — if  not  the  imperative  duty— of  Judge 
Bennett  to  decide  the  motion,  and  it  was  also  his  privilege  to 
contradict  special  averments  of  defendant's  affidavits  as  to 
any  matters  of  fact  from  which  bias  might  be  inferred.  He 
had  a  right,  for  instance,  to  deny  the  use  of  the  language 
which  the  defendant  charged  him  with  having  used  at  the 
trial  for  battery,  though  he  might  have  found  it  a  delicate 
matter  to  decide  the  question  if  he  had  not  been  corroborated 
by  a  disinterested  witness.  He  had  a  right  also  to  show — 
what  the  affidavit  of  the  defendant  did  not  show — ^that  sixteen 
years  had  elapsed  since  the  trial  of  the  battery  case ;  that  he 
had  not  gone  to  Sacramento  to  make  a  personal  appeal  to  the 
governor  to  refuse  a  pardon ;  that  he  had  merely  reported  the 
facts  of  the  case  in  writing,  as  his  official  duty  required,  and, 
although  he  could  not  base  his  decision  upon  his  conscious- 
ness that  he  was  free  from  bias,  it  was  not  improper  for  him 
to  state  that  fact.  Our  view  in  regard  to  this  matter  is  that 
an  affidavit  which  merely  avers  the  belief  of  a  party  that'  a 
judge  is  so  biased  against  him  that  he  cannot  have  a  fair  and 
impartial  trial  of  his  cause  amounts  to  nothing.  To  support 
the  motion  facts  must  be  stated  from  which  it  may  be  reason- 
ably inferred  that  such  bias  exists.  When  such  facts  are 
averred  the  belief  or  the  affidavit  of  the  judge  that  he  is  not 
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biased  is  no  ground  for  denying  the  motion,  but  as  to  specific 
facts  which  uncontradicted  might  justify  the  inference  of 
bias  the  judge  is  as  competent  a  witness  as  any  other,  and 
if  the  facts  happen  to  be  exclusively  or  peculiarly  within  his 
own  knowledge,  it  is  entirely  proper  that  he  should  state  them. 
In  opposition  to  this  view  it  is  urged  that  the  judge  will 
necessarily  find  the  fact  as  he  has  averred  it,  and  that  this 
would  be  to  make  him  a  judge  in  his  own  cause.  But  the 
proposition  is  entirely  unfounded.  The  cause  is  not  his;  he 
has  no  interest,  pecuniary  or  otherwise,  in  trying  it, — if  he 
had  he  would  be  disqualified  on  other  grounds, — and  where 
he  has  no  interest  in  the  cause  he  has  a  right  to  consider 
probative  facts  within  his  own  knowledge,  if  put  in  the  form 
of  an  affidavit,  in  determining  the  ultimate  fact  of  bias  or 
indifference. 

In  this  case,  upon  all  the  facts  shown  by  the  affidavits,  there 
was  nothing  to  support  the  motion  of  defendant  except  the 
bare  circumstance  that  Judge  Bennett  sixteen  years  before 
the  motion  was  made  had  in  the  discharge  of  his  duty  as 
district  attorney  prosecuted  and  convicted  the  defendant,  his 
father,  and  a  confederate  of  an  aggravated  case  of  battery, 
and  had  then  in  his  official  capacity  laid  the  facts  before  the 
governor  for  his  information  in  passing  upon  a  petition  for 
a  pardon.  Prom  such  facts  no  just  inference  arises  that  he 
could  not  try  the  cause  with  perfect  impartiality. 

The  judgment  and  order  appealed  from  are  affirmed. 

McParland,  J.,  Angellotti,  J.,  Shaw,  J.,  Henshaw,  J.,  and 
Sloss,  J.)  concurred. 


[Crim.  No.  1656.    In  Baiik.-July  2,  1906.] 

H.  N.  PEDERSEN,  Petitioner,  v.  SUPERIOR  COURT  OP 
CITY  AND  COUNTY  OP  SAN  PRANCISCO  et  al., 
Respondents. 

Attobney  Convicted  of  FEiiONY — Appeabance  on  Criminal  Charge — 
Mandamus. — An  attorney  convicted  of  a  felony,  who  is  in  custody 
pending  appeal,  cannot  lawfully  appear  in  behalf  of  another  person 
accused  of  crime;  and  mandamus  will  not  lie  to  compel  the  superior 
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eourt  to  allow  such  appearance  for  the  purpose  of  defending  tlie 
petitioner. 

Id. — ^DuTY  OF  Shkbift — ^Escape. — ^It  is  the  duty  of  the  sheriff  to  hold 
an  attorney  who  is  convicted  of  felony  and  not  admitted  to  bail 
pending  appeal  from  the  judgment  of  conviction  in  custody,  and 
to  permit  him  to  go  at  large  for  any  purpose  is  to  permit  an 
escape. 

Id. — Power  of  Superior  Court. — ^The  superior  court  has  inherent  power 
under  such  circumstances  to  refuse  to  allow  the  admitted  attorney 
in  custody  to  appear  on  behalf  of  another  person  charged  with 
crime,  or  to  appear  for  any  purpose  that  would  involve  subsequent 
appearance  in  the  same  matter  for  the  orderly  disposition  of  the 


APPLICATION  for  Writ  of  Mandate  to  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Frank  H. 
Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  D.  Collins,  for  Petitioner. 

THE  COURT.— The  petitioner  is  charged  by  information 
in  the  superior  court  with  a  public  offense,  and  by  this  peti- 
tion he  seeks  a  writ  of  mandate  to  compel  that  court  to  allow 
one  George  D.  Collins  to  appear  as  attorney  for  the  petitioner 
in  said  court  and  there  to  defend  him  against  the  said  charge. 

Collins  has  been  regularly  admitted  to  practice  as  an  attor- 
ney in  all  the  courts  of  the  state,  and  has  never  been  disbarred 
or  suspended,  but  he  has  been  convicted  of  a  felony  in  the 
said  courts  and  has  been  duly  sentenced  to  imprisonment  in 
the  state  prison  therefor.  He  has  taken  an  appeal  from  the 
judgment  of  conviction,  and  has  secured  from  the  judge  of 
said  court  a  certificate  of  probable  cause,  which  stays  pro- 
ceedings on  the  judgment  pending  the  appeal.  Bail  has  not 
been  allowed  to  Collins,  and  in  the  mean  time  he  is  in  the 
custody  of  the  county  sheriff  awaiting  the  prosecution  and 
determination  of  the  appeal.  The  petition  avers  that,  not- 
withstanding these  conditions,  Collins  can  and  will  appear 
in  the  said  superior  court  at  all  times  when  necessary  to 
attend  to  the  defense  of  the  petitioner  on  said  charge.  This 
is,  of  course,  a  mere  opinion  of  the  petitioner,  and  not  au 
allegation  of  fact.  In  truth,  he  cannot  lawfully  appear  at  will 
in  said  court  for  that  purpose. 
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Section  1244  of  the  Penal  Code  provides  that  when  a  cer- 
tificate of  probable  cause  has  been  issued  the  sherilff  must,  if 
the  defendant  be  in  his  custody,  upon  being  served  with  a 
copy  thereof,  keep  the  defendant  in  his  custody  without 
executing  the  judgment,  and  detain  him  to  abide  the  judgment 
on  appeal. 

Section  1600  of  the  Penal  Code  is  as  follows:  **A  prisoner 
committed  to  the  county  jail  for  trial  or  for  examination,  or 
upon  conviction  for  a  public  offense,  must  be  actually  con- 
fined in  the  county  jail  until  he  is  legally  discharged;  and 
if  he  is  permitted  to  go  at  large  out  of  the  jail,  except  by 
virtue  of  a  legal  order  or  process,  it  is  an  escape.** 

In  the  sense  in  which  the  words  are  used  in  these  sections, 
Collins  is  at  present  in  custody  either  **upon  conviction"  or 
awaiting  trial, — ^that  is  to  say,  the  trial  of  his  appeal, —  and 
if  the  judgment  of  conviction  is  reversed  and  the  cause 
remanded  for  a  new  trial,  then  for  the  subsequent  trial  of  the 
charge.  He  is  therefore  to  be  confined  in  the  county  jail, 
and  the  sherilff  can  have  no  authority,  of  his  own  motion^  to 
permit  him  to  appear  in  court  or  elsewhere,  or  to  allow  him 
to  go  outside  of  the  jail  for  any  purpose.  If  the  sheriff  does 
voluntarily  permit  him  to  go  at  large  outside,  either  with  or 
without  an  escort,  the  sheriff  himself  is  guilty  of  permitting  an 
escape.  There  is  no  express  authority  for  the  superior  court 
to  enlarge  him  without  bail,  except  for  the  purpose  of  allow- 
ing him  to  appear  in  court  to  make  his  defense  to  the  charge 
pending  against  him,  and  possibly  to  appear  for  the  prosecu- 
tion of  his  appeaL  The  superior  court  has  inherent  power, 
under  such  circumstances,  to  refuse  to  allow  an  admitted 
attorney  to  appear  on  behalf  of  another  person  charged  with 
crime,  or  to  appear  as  an  attorney  for  any  purpose  that 
would  involve  a  subsequent  appearance  in  the  same  matter 
for  the  regular  and  orderly  disposition  of  the  case. 

The  petition  is  denied. 
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[L.  A.  No.  1873.    In  Baiik.^July  2,  1906.] 

S,  EGEESSY  et  al.,  AppeUants,  v.   CHARLES   STANS- 
BURY,  and  E.  R.  FOX,  Respondents. 

Apfxad— Dismissal— TncB  fob  Filing  Points — Holidats. — ^An  appeal 
will  be  dismissed  for  failure  of  the  appellant  to  file  his  points  and 
authorities  within  the  time  required,  where  no  legal  excuse  appears; 
and  where  the  time  expired  long  before  April  18,  1906,  and  no 
points  were  on  file  when  respondent  filed  his  motion  to  dismifw 
the  appeal,  on  the  7th  of  May  last,  the  aet  of  the  governor  in 
proclaiming  legal  holidays,  beginning  with  the  19th  of  April  last, 
can  have  no  effect  upon  the  rights  of  the  appellant. 

MOTION  to  dismiss  an  appeal  from  the  Superior  Court  of 
Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cole  &  Cole,  for  Appellants. 

L.  M.  Fall,  for  Respondents. 

THE  COURT.— The  motion  of  respondent  to  dismiss  the 
appeal  in  the  above  entitled  cause  is  granted.  The  time  for 
the  filing  of  the  appellant's  points  and  authorities  expired 
long  before  the  eighteenth  day  of  April,  1906.  No  points  and 
authorities  had  been  filed  up  to  the  seventh  day  of  May  last, 
and  on  that  day  the  motion  to  dismiss  the  appeal  was  filed 
in  this  court.  The  act  of  the  governor  in  proclaiming  legal 
holidays  beginning  with  the  19th  of  April  last  could  have 
no  effect  whatever  upon  the  right  of  the  appellant  to  file  his 
points  and  authorities  in  a  case  such  as  this,  where  his  time 
had  expired  before  any  holidays  were  proclaimed. 


j 

[Grim.  No.  1331.     In  Bank.— July  9,  1906.] 

In  Re  AppUcation  of  HENRY  WEBER  for  Writ  of  Habeas 

Corpus. 

Cmuo  Labor — Employment  op  Children  in  Dangerous  or  Immoral 
Business — Constitutignality  op  Code  Provisions. — The  provisions 
of  sections  272  and  273  of  the  Penal  Code,  forbidding  the  employ- 
ment of  children  nnder  the  age  of  sixteen  years  in  dangerous  or 
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immoral  oeeupations,  and  making  it  a  penal  offense  to  employ  such 
ehildren  therein,  do  not  contain  any  unreasonable  classification  or 
unfair  discrimination,  or  constitute  special  legislation,  but  are 
constitutional  and  valid. 
Id. — GoMPKTENOT  OF  Lbgislatube — Conclusiveness  of  its  Judgment — 
Discretion  as  to  Exceptions. — It  is  competent  for  the  legislature 
to  provide  regulations  for  the  protection  of  children  of  immature 
years,  and  the  legislative  judgment  in  regard  to  the  proper  age  at 
which  such  regulations  shall  become  applicable  to  the  child  is 
conclusive,  and  its  discretion  in  permitting  the  exceptional  employ- 
ment of  children  under  sixteen  years  as  singers  or  musicians  in 
churches,  schools,  or  academies  will  not  be  interfered  with  by  the 
court 

APPLICATION  for  Writ  of  Habeas  Corpus  to  J.  F.  Dinan, 
Chief  of  Police  of  the  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Williamson,  for  Petitioner. 

Section  273  of  the  Penal  Code  contains  an  arbitrary  and 
unreasonable  classification.  It  forbids  the  employment  of  a 
child  under  sixteen  years  in  dangerous  or  immoral  business, 
and  permits  the  employment  of  one  sixteen  years  and  one  day 
old  in  dangerous  and  .immoral  business ;  and  it  is  unfair  in 
its  discrimination  between  children  under  sixteen,  allowing 
their  employment  in  certain  cases,  even  though  it  may  be 
dangerous  to  health.  Unfair  and  unjust  discriminations  ren- 
der a  penal  provision  invalid.  {Miller  v.  Kister,  68  Cal.  145, 
8  Pac.  813;  Ex  parte  Jentzsch,  112  Cal.  470,  472,  44  Pac. 
803;  Lassen  County  v.  Cone,  72  Cal.  387,  14  Pac.  100;  Van 
Harlingen  v.  Doyle,  134  Cal.  53,  66  Pac.  44;  Jew  Ho  v.  Wil- 
liamson, 103  Fed.  11.) 

W.  H.  Langdon,  District  Attorney,  R.  W.  Harrison,  Assist- 
ant District  Attorney,  and  John  M.  Ehleman,  for  Respondent. 

Sections  272  and  273  of  the  Penal  Code  are  valid  and  rea- 
sonable in  their  provisions,  and  the  limits  set  by  the  legislature 
are  final.  {Matter  of  Ewer,  70  Hun,  239,  24  N.  Y.  Supp. 
500;  Sanders  v.  Orant,  70  Hun,  233,  24  N.  Y.  Supp.  776; 
Matter  of  Stevens,  70  Hun,  243,  24  N.  Y.  Supp.  780;  Com- 
monwealth  v.  Hamilton  Mfg.  Co.,  120  Mass.  383.) 

SHAW,  J. — The  petitioner  was  arrested  and  confined  for 
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an  alleged  violation  of  section  273  of  the  Penal  Code.  The 
return  shows  that  he  is  in  custody  upon  two  separate  com- 
plaints relating  to  different  children.  Each  complaint  charges 
that  the  defendant  did  willfully  and  unlawfully  take,  receive, 
hire,  employ,  and  use  a  certain  male  child,  naming  him,  under 
the  age  of  sixteen  years,  in  the  business  of  scaling  the  boilers 
of  a  steamer,  the  said  business  being  then  and  there  danger- 
ous to  the  life  and  limb  of  said  child.  The  petition  for  a 
writ  of  habeas  carpus  is  based  upon  the  proposition  that  the 
law  under  which  the  complaint  was  made  is  unconstitutional 
and  void.  Section  273  refers  to  the  preceding  section  272, 
and  it  is  necessary  to  state  the  substance  at  least  of  both 
sections. 

Section  272,  so  far  as  material,  is  as  follows:  "Any  person 
.  .  .  having  the  care,  custody,  or  control  of  any  child  under 
the  age  of  sixteen  years,  who  exhibits,  uses,  or  employs,  or 
in  any  manner,  or  under  any  pretense,  sells,  apprentices,  gives 
away,  lets  out,  or  disposes  of  any  such  child  to  any  person, 
.  .  .  for  or  in  any  business,  exhibition,  or  vocation,  injurious 
to  the  health  or  dangerous  to  the  life  or  limb  of  such  child, 
or  in  or  for  the  vocation,  occupation,  service,  or  purpose  of 
singing,  playing  on  musical  instruments,  rope  or  wire  walking, 
dancing,  begging,  or  peddling,  or  as  a  gymnast,  acrobat,  con- 
tortionisty  or  rider,  in  any  place  whatsoever,  or  for  or  in  any 
obscene,  indecent  or  immoral  purpose,  exhibition,  or  practice 
whatsoever,  or  for  or  in  any  mendicant  or  wandering  business 
whatsoever,  or  who  causes,  procures,  or  encourages  such  child 
to  engage  therein,  is  guilty  of  a  misdemeanor,  .  .  .  Nothing 
in  this  section  contained  applies  to  or  affects  the  employment 
or  use  of  any  such  child,  as  a  singer  or  musician  in  any  church, 
school  or  academy,  or  the  teaching  or  learning  of  the  science 
or  practice  of  music;  or  the  employment  of  any  child  as  a 
musician  at  any  concert  or  any  other  musical  entertainment, 
on  the  written  consent  of  the  mayor  of  the  city  or  president 
of  the  board  of  trustees  of  the  city  or  town  where  such  concert 
or  entertainment  takes  place."    (Stats.  1905,  p.  759.) 

Section  273  is  as  follows:  ** Every  person  who  takes,  re- 
ceives, hires,  employs,  uses,  exhibits,  or  has  in  custody,  any 
child  under  the  age,  and  for  any  of  the  purposes  mentioned 
in  the  preceding  section,  is  guilty  of  a  like  offense,  and  punish- 
able  by  a  like  punishment  as  therein  provided.''  (Stats.  1905, 
p.  759.) 
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The  contention  of  the  petitioner  is  that  these  provisions 
contain  an  arbitrary  and  unreasonable  classification,  and  con- 
sequently are  not  of  uniform  operation,  and  that  the  act  con- 
stitutes a  special  law  for  the  punishment  of  crimes,  where  a 
general  law  could  be  made  applicable.  It  is  said  that  only 
a  certain  portion  of  the  minor  children  of  the  state  are  affected 
by  the  act, — ^namely,  those  who  are  under  sixteen  years  of 
age, —  and  that  this  is  an  arbitrary  discrimination  between 
those  who  are  over  that  age  and  those  who  are  under  that  age ; 
that  any  child  over  the  age  may  enjoy  his  natural  privilege  of 
working  for  his  own  support  as  he  pleases,  while  those  under 
that  age  are  prohibited  therefrom.  There  is  no  sound  reason 
for  any  such  criticism.  The  same  reasoning  might  be  applied 
to  a  large  number  of  laws  which  are  universally  conceded  to 
be  valid  and  constitutional.  The  law  providing  that  a  male 
person  under  twenty-one  years  of  age  is  a  minor,  subject  to 
the  legal  disabilities  of  minority,  might  be  rendered  uncon- 
stitutional  by  the  same  process  of  reasoning.  It  is  competent 
for  the  legislature  to  provide  regulations  for  the  protection  of 
children  of  immature  years.  The  growth  of  a  child  is  gradual 
and  the  age  of  maturity  varies  with  diflferent  children.  It 
is  impossible  for  any  person  to  fix  the  exact  time  when  a  child 
is  capable  of  protecting  itself.  The  legislative  judgment  in 
regard  to  the  proper  age  at  which  such  regulations  shall  be- 
come applicable  to  the  child  cannot  be  interfered  with  by  the 
courts. 

It  is  also  stated  that  the  law  makes  an  unfair  discrimination 
by  allowing  the  employment  of  children  as  singers  or  musi- 
cians in  churcheSy  schools,  or  academies.  The  ground  of  this 
objection  is  that  such  employment,  so  far  as  the  court  can  see, 
may  be  as  injurious  to  the  health  or  morals,  or  as  dangerous 
to  the  life  or  limb  of  the  child  as  those  which  are  prohibited 
in  the  law,  and  that  no  prohibition,  is  lawful  under  the  con- 
stitution unless  it  extends  to  all  employments  which  are 
equally  injurious.  In  matters  of  this  kind  the  legislature  has 
large  discretion.  It  must  determine  the  degree  of  injury  to 
health  or  morals  which  the  diflferent  kinds  of  employment 
inflict  upon  the  child,  and  the  corresponding  necessity  for 
protecting  the  child  from  the  eflfects  thereof,  and  unless  its 
decision  in  that  regard  is  manifestly  unreasonable,  there  is 
no  ground  for  judicial  interference.     We  do  not  think  the 
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law  in  question  so  unreasonable  as  to  require  us  to  hold  it 
unconstitutional. 

The  petition  is  denied  and  the  petitioner  is  remanded  to 
the  custody  of  the  ofl&cer. 

Sloss,  J.,  Angellotti,  J.,  Henshaw,  J.,  McFarland^  J.,  Lori- 
gan,  J.,  and  Beatty,  G.  J.,  concurred. 


[Crim.  No.  1332.    In  Bant-^uly  9, 1906.] 

In  Be  Application  of  J.  M.  SPENCER  for  Writ  of  Habeas 

Corpus. 

CtaLD  Labor  Act— Presumption  of  Constitutionality — ^Beasonabli 
Doubt.— The  presumption  is  that  the  act  of  February  20,  1905, 
regulating  the  employment  and  hours  of  labor  of  children,  and  pro- 
hibiting the  employment  of  illiterate  minors  and  of  minors  under 
certain  ages,  with  certain  restrictions  and  exceptions,  is  constitu- 
tional and  valid,  unless  the  contrary  is  made  to  appear  beyond  a 
reasonable  doubt.. 

Id. — ^Determination  of  Factts  bt  Legislature. — ^Where  the  constitution- 
ality of  the  act  is  made  to  depend  upon  the  existence  or  non- 
existence of  some  fact  or  state  of  facts,  the  determination  thereof 
is  primarily  for  the  legislature,  and  the  courts  wiU  acquiesce  in  its 
decision  unless  error  therein  clearly  appears. 

Id. — Statute  not  Discriminatort  or  Special — ^Limitation  of  Employ- 
ments— Question  op  Fact  for  Legislature. — The  statute  is  not 
discriminatory  or  special  because  providing  that  no  child  under  four- 
teen years  of  age  shall  be  employed  in  any  mercantile  institution, 
office,  laundry,  manufactory,  workshop,  hotel,  or  apartment-house, 
or  in  the  distribution  or  transmission  of  messages,  without  mention- 
ing other  employments.  The  preliminary  questions  as  to  the  effect 
of  the  specified  occupations  on  the  children  engaged  therein,  and 
as  to  the  nimiber  of  children  engaged  therein,  are  questions  of  fact 
for  the  legislature  to  ascertain  and  determine;  and  if  any  reason- 
able doubt  exists  as  to  the  soundness  of  its  judgment  upon  the 
existence  of  the  facts,  that  doubt  must  be  resolved  in  favor  of  the 
legislative  action  and  the  validity  of  the  law. 

Id. — ^Broadness  of  Specipications. — The  specifications  are  broad  and 
comprehensive.  A  saloon  is  a  ** mercantile  institution,"  a  barber- 
shop is  a  '^ workshop,"  and  ferries  and  railroads  are  engaged  ''in 
the  transmission  or  distribution  of  merchandise." 

Id.— Proviso  Containing  Exception. — The  proviso  of  the  statute  con- 
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taining  an  exception  as  to  children  over  twelve  jears  of  age  whose 
parents  are  unable  to  labor  from  sickness,  who  may  be  permitted 
to  labor  by  the  judge  of  the  juvenile  court,  does  not  contain  any 
discrimination  against  orphans  and  abandoned  children.  The  proviso 
is  for  the  benefit  of  the  sick  parent;  and  if  there  are  no  parents 
whose  necessities  require  the  exception,  the  reason  for  the  exception 
is  wanting. 

Id.— Exception  as  to  VACATiONS.^The  exception  as  to  work  of  chil- 
dren over  twelve  years  of  age  in  vacations,  upon  a  permit  from 
the  principal  of  the  school  attended  by  the  child  during  the  preced- 
ing term,  is  a  reasonable  regulation. 

Id. — Provision  as  to  Childeen  Undee  Sixteen — Abilitt  to  Bead  a^ 
Weite. — The  provision  as  to  the  hours  df  labor  allowed  in  the  case 
of  children  under  sixteen  years,  under  the  limitation  that  they  can 
"read  English  at  sight  and  write  simple  English  sentences,"  is  not 
an  unreasonable  discrimination  against  illiterate  children. 

Id. — ^Independent  Pbotision. — The  possible  invalidity  of  an  independent 
provision  in  the  statute  cannot  affect  the  validity  of  other  provisions 
therein. 

APPLICATION  for  Writ  of  Habeas  Corpus  to  J.  F.  Dinan, 
Chief  of  Police  of  the  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Williamson,  for  Petitioner. 

The  statute  violates  sections  11  and  21  of  article  I,  and  sec- 
tion 25  (subds.  2  and  33)  of  article  IV  of  the  constitution 
of  the  state.  Exceptions  destroy  the  uniformity  of  law.  {Mil- 
ler V.  Kister,  68  Cal.  145,  8  Pac.  813;  Ex  parte  Jentzsch,  112 
Cal.  470,  472,  44  Pac.  803 ;  City  of  Pasadena  v.  Stimson,  91 
Cal.  249,  251,  27  Pac.  604;  Lassen  County  v.  Cone,  72  Cal. 
387,  14  Pac.  100;  Van  Harrington  v.  Doyle,  134  Cal.  57,  66 
Pac.  44;  Dougherty  v.  Austin,  94  Cal.  601,  28  Pac.  834,  29 
Pac.  1092;  City  of  Tulare  v.  Hevren,  126  Cal.  226,  58  Pac.  530; 
Rauer  v.  Williams,  118  Cal.  402,  50  Pac.  691 ;  In  re  Lee  Sing, 
43  Fed.  359;  Jew  Ho  v.  Williamson,  103  Fed.  11;  Darcy  v. 
Mayor  of  San  Jose,  104  Cal.  645,  38  Pac.  500;  In  re  Grice,  79 
Fed.  627.)  The  act  discriminates  between  children  of  the  same 
age  and  those  one  day  above  the  ages  fixed,  makes  an  arbitrary 
.  classification,  and  is  special  legislation.  (People  v.  Central  Pa- 
cific R.  R  .Co.,  83  Cal.  405,  23  Pac.  303 ;  Lockner  v.  New  York, 
198  U.  S.  64,  25  Sup.  Ct.  539 ;  Pasadena  v.  Stimson,  91  Cal.  238, 
251,  27  Pac.  604;  Johnson  v.  Goodyear  Mi7iing  Co.,  127  Cal.  4, 
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78  Am.  St.  Rep.  17,  59  Pac.  304;  Krause  v.  Durbrow,  127  Cal. 
681,  60  Pac.  438;  Darct/  v.  Mayor  of  San  Jose,  104  Cal.  645,  38 
Pac.  500;  Ex  parte  Jentzsch,  112  Cal.  470,  472,  44  Pac.  803; 
Brack  V.  Colombet,  104  Cal.  347,  38  Pac.  45 ;  Bloss  v.  Lewis,  109 
Cal.  499,  41  Pac.  1081;  Ex  parte  Bohen,  115  Cal.  372,  47  Pac. 
55 ;  Pratt  v.  Browne,  135  Cal.  649,  67  Pac.  1082 ;  Commonwealth 
V.  Hamilton  Mfg.  Co.,  120  Mass.  383 ;  Ex  parte  Dickey,  144  Cal. 
234, 103  Am.  St.  Rep.  82,  77  Pac.  924.)  The  act  provides  only 
for  certain  classes  of  business,  and  is  special  legislation,  which 
destroys  the  validity  of  the  entire  law.  (Marsh  v.  Hanley, 
111  Cal.  368,  43  Pac.  975;  Wadsworth  v.  Union  Pacific  Ry. 
Co.,  18  Colo.  600,  36  Am.  St.  Rep.  309,  33  Pac.  515,  23  L.  R. 
A.  812;  State  v.  Walsh,  136  Mo.  400,  37  S.  W.  1112,  35  L.  R. 
A.  231;  AitomeyrOeneral  v.  City  of  Detroit,  78  Mich.  545,  18 
Am.  St  Rep.  458,  44  N.  W.  388,  7  L.  R.  A.  99;  Cooley  on 
Constitutional  Limitations,  pp.  178,  179;  Sprague  v.  Thomp- 
son, 118  U.  S.  91,  6  Sup.  Ct.  988.) 

W.  H.  Langdon,  District  Attorney,  R.  W.  Harrison,  Assist- 
ant District  Attorney,  and  John  M.  Ehleman,  for  Respondent. 

The  law  must  be  upheld,  unless  evidently  unconstitutional 
beyond  a  reasonable  doubt.  (Cooley  on  Constitutional  Limita- 
tions, 4th  ed.  pp.  66,  220,  and  cases  cited ;  Brooks  v.  Hyde,  37 
Cal.  366.)  It  must  be  assumed  that  legislative  discretion  has 
been  properly  and  reasonably  exercised  where  the  contrary 
does  not  plainly  appear.  (Cooley  on  Constitutional  Limita- 
tions, p.  225,  and  cases  cited;  Darcy  v.  Mayor  of  San  Jose, 
104  Cal.  642,  38  Pac.  500.)  The  act  is  within  the  police  power 
of  the  state.  (Holden  v.  Eardy,  169  U.  S.  366,  18  Sup.  Ct. 
383;  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  499;  Preund 
on  Police  Powers,  sees.  131,  200,  259,  260,  310 ;  Commonwealth 
V.  Hamilton  Mfg.  Co.,  120  Mass.  383 ;  Ex  parte  Dickey,  144 
Cal.  241,  103  Am.  St.  Rep.  82,  77  Pac.  924;  Matter  of  Ewer, 
70  Hun,  239,  44  N.  T.  Supp.  500.)  It  applies  alike  to  all 
children  of  the  same  age  in  the  same  category,  and  is  not 
classed  as  special  legislation.  (Barbier  v.  Connolly,  113  U.  S. 
27,  5  Sup.  Ct.  357;  Cooley  on  Constitutional  Limitations,  p. 
208 ;  Otis  V.  Parker,  187  U.  S.  606,  23  Sup.  Ct.  168 ;  Gundling 
V.  Chicago,  111  U.  S.  183,  20  Sup.  Ct.  633 ;  Darcy  v.  Mayor 
of  San  Jose,  104  Cal.  642,  38  Pac.  500;  Matter  of  Ewer.  70 
Hun,  239,  44  N.  Y.  Supp.  500;  Pasadena  v.  Stimson,  91  Cal. 
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251,  27  Pac.  604.)  If  the  provision  expressing  certain  em- 
ployments be  deemed  invalid,  that  cannot  vitiate  the'  entire 
law.  (Cooley  on  Constitutional  Limitations,  p.  215,  and  cases 
cited;  Johnson  v.  Tautphaus,  127  Cal.  605,  60  Pac.  172;  Cohen 
V.  Wells,  132  Cal.  447,  64  Pac.  699.) 

SHAW,  J. — The  petitioner  was  arrested  and  confined  upon 
a  charge  of  violating  sections  2  and  4  of  the  act  of  February 
20,  1905,  regulating  the  employment  and  hours  of  labor  of 
children,  and  prohibiting  the  employment  of  illiterate  minors 
and  of  minors  under  certain  ages.  (Stats.  1905,  pp.  11,  14.) 
The  return  to  the  preliminary  writ  shows  that  the  petitioner 
was  arrested  and  taken  into  custody  upon  four  several  com- 
plaints, relating  to  four  different  children,  each  complaint 
charging  him  with  employing  a  child  under  fourteen  years 
of  age  in  the  workshop  and  boiler-room  of  a  steamer,  the  child 
not  then  having  a  permit  to  work  from  the  judge  of  the  juven 
ile  court  of  the  county,  and  the  time  of  such  employment  not 
being  the  time  of  the  vacation  of  the  public  schools. 

The  second  clause  of  section  2  of  the  act  provides  that  no 
child  under  fourteen  years  of  age  shall  be  employed  in  any 
mercantile  institution,  office,  laundry,  manufactory,  work- 
shop, restaurant,  hotel,  or  apartment-house,  or  in  the  distri- 
bution or  transmission  of  merchandise  or  messages ;  provided, 
that  upon  the  sworn  statement  of  the  parent  that  the  child  is 
over  twelve  years  of  age  and  that  the  parent  or  parents  are 
unable,  from  sickness,  to  labor,  the  judge  of  the  juvenile 
court,  in  his  discretion,  may  issue  a  permit  allowing  such  child 
to  work  for  a  specified  time ;  and  provided  further,  that  during 
the  time  of  the  regular  vacation  of  the  public  schools  of  the 
city  or  county,  any  child  over  twelve  years  of  age  may  work 
at  any  of  the  prohibited  occupations,  upon  a  permit  from  the 
principal  of  the  school  attended  by  the  child  during  the  im- 
mediately preceding  term.  Section  4  of  the  act  declares  that  a 
violation  of  any  of  the  provisions  of  the  act  shall  be  a  misde- 
meanor.   The  complaints  charge  violations  of  these  provisions. 

Several  objections  on  constitutional  grounds  are  made  to  the 
validity  of  the  act.  It  is  claimed  that  it  is  a  special  law  for 
the  punishment  of  crime,  where  a  general  law  could  be  made 
applicable,  and  therefore  contrary  to  subdivisions  2  and  33  of 
section  25  of  article  lY  of  the  constitution  of  California ;  that 
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it  is  not  of  uniform  operation,  but  is  discriminatory,  and  hence 
in  conflict  with  sections  11  and  21  of  article  I;  and  that  it 
would  deprive  persons  of  the  right  to  acquire  and  possess 
property,  thus  violating  section  1  of  article  I  of  the  state  con- 
stitution and  the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 

The  presumption  always  is  that  an  act  of  the  legislature  is 
constitutional,  and  when  this  depends  on  the  existence  or  non- 
existence of  some  fact,  or  state  of  facts,  the  determination 
thereof  is  primarily  for  the  legislature,  and  the  courts  will 
acquiesce  in  its  decision,  unless  the  error  clearly  appears. 
{Bourland  v.  HUdreth,  26  Cal.  184 ;  University  v.  Bernard,  57 
Cal.  612;  In  re  Madera  Irr.  Disi.,  92  Cal.  310,  [37  Am.  St. 
Rep.  106,  28  Pac.  272,  675] ;  Sinking  Fund  Cases,  99  U.  S. 
718;  1  Tiedeman  on  Police  Power,  p.  10,  note;  Cboley  on 
Constitutional  Limitations,  7th  ed.  228.)  ''Every  possible 
presumption  is  in  favor  of  the  validity  of  a  statute,  and  this 
continues  until  the  contrary  is  shown  beyond  a  rational  doubt 
One  branch  of  the  government  cannot  encroach  on  the  domain 
of  another  without  danger.  The  safety  of  our  institutions  de- 
pends in  no  small  degree  on  a  strict  observance  of  this  salu- 
tary rule."  {Sinking  Fund  Cases,  99  U.  S.  718.)  "The  deli- 
cate act  of  declaring  an  act  of  the  legislature  unconstitutional 
and  void  should  never  be  exercised  unless  there  is  a  clear 
repugnancy  between  the  statute  and  the  organic  law.  ...  In 
a  doubtful  case  the  benefit  of  the  doubt  is  to  be  given  to  the 
legislature ;  but  it  is  to  be  remembered  that  the  doubt  to  which 
this  rule  of  construction  refers  is  a  reasonable  doubt  as  dis- 
tinguished from  vague  conjecture  or  misgiving."  {Bourland 
y.  midreth,  26  Cal.  184.) 

From  their  tender  years,  immature  growth,  and  lack  of 
experience  and  knowledge,  minors  are  more  subject  to  injury 
from  excessive  exertion,  and  less  capable  of  self-protection, 
than  adults.  They  are  therefore  peculiarly  entitled  to  leg- 
islative protection,  and  form  a  class  to  which  legislaticto  may 
be  exclusively  directed  without  falling  under  the  constitutional 
prohibition  of  special  legislation  and  unfair  discrimination. 

The  first  objection  to  the  validity  of  the  part  of  the  section 
above  stated  is  that  it  is  discriminatory  and  special  because 
it  does  not  prohibit  such  employment  of  minors  in  all  occupa- 
tions, but  only  in  those  specifically  mentioned;  that  work  at 
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other  places,  of  which  saloons,  barber-shops,  railroads,  ferries, 
and  warehouses  are  specified  by  counsel  as  instances,  would  be 
equally  injurious,  and  that  in  order  to  be  general  and  uniform 
they  should  be  included  in  the  prohibition.  The  objection  is 
twofold:  1.  That  the  legislation  constitutes  an  unfair  dis- 
crimination against  the  particular  trades  mentioned;  and  2. 
That  it  unduly  and  without  reasonable  cause  restricts  the  right 
of  minors  to  work  at  any  and  every  occupation  in  which  they 
may  wish  to  engage.  There  is  nothing  in  the  act  to  indicate 
a  purpose  on  the  part  of  the  legislature  to  make  use  of  the 
laudable  object  of  protecting  children  as  a  mere  pretense  under 
which  to  impose  burdens  upon  some  occupations  or  trades  and 
favor  others.  It  appears  to  have  been  framed  in  good  faith 
and  for  the  purpose  of  promoting  the  general  welfare  by 
protecting  minors  from  injury  by  overwork  and  by  facilitating 
their  attendance  at  schools.  The  legislature  may  undoubtedly 
forbid  the  employment  of  children  imder  the  age  of  fourteen 
years  at  any  regular  occupation,  if  the  interests  of  the  children 
and  the  general  welfare  of  society  will  be  thereby  secured  and 
promoted.  The  power  to  forbid  their  employment  in  certain 
occupations  and  not  in  all,  depends  on  the  questions,  whether 
or  not  any  appreciable  number  of  children  are  employed  in 
the  callings  not  forbidden,  and  whether  or  not  those  callings 
are  injurious  to  them,  or  less  injurious  than  those  forbidden. 
If  certain  occupations  are  especially  harmful  to  young  chil- 
dren, and  others  are  not  so,  there  can  be  no  serious  doubt  that 
it  is  within  the  power  of  the  legislature  to  forbid  their  employ- 
ment in  one  class  and  permit  it  in  the  other.  The  difference 
in  the  results  would  justify  the  classification  with  a  view  to 
the  difference  in  the  legislation.  Also,  if  children  are  em- 
ployed in  certain  occupations  to  their  injury,  and  are  not 
employed  afall  in  others,  or  so  infrequently  that  the  number 
is  inappreciable  and  insignificant,  the  occupations  regularly 
employing  them  have  no  ground  to  complain  of  discrimination. 
They  compose  the  entire  class  to  which  the  legislation  is 
directed,  the  class  which  causes  the  injury  which  is  to  be  pre- 
vented. And  upon  the  facts  assumed,  neither  the  children,  nor 
the  persons  engaged  in  the  occupations  in  which  they  are  not 
employed,  would  be  affected  by  the  prohibition  as  to  other 
occupations.  The  preliminary  questions,  as  to  the  effect  of  the 
specified  occupations  on  the  children,  and  as  to  the  number  of 
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children  engaged  therein,  are  questions  of  fact  for  the  legis- 
lature to  ascertain  and  determine.  It  has  determined  that  the 
facts  exist  to  authorize  the  particular  legislation.  If  any  ra- 
tional doubt  exists  as  to  the  soundness  of  the  legislative  judg- 
ment upon  the  existence  of  the  facts,  that  doubt  must  be 
resolved  in  favor  of  the  legislative  action^  and  the  law  must 
accordingly  be  held  to  be  valid  in  these  respects.  The  specifica- 
tions of  forbidden  callings  are  broad  and  comprehensive. 
Even  of  those  which,  as  counsel  assert,  are  omitted  from  the 
classification,  we  cannot  say  that  a  saloon  is  not  a  "mercantile 
institution,"  it  being  a  place  where  merchandise  is  sold;  nor 
that  a  barber-shop  is  not  a  "workshop,"  it  being  a  place  where 
a  handicraft  is  carried  on;  nor  that  ferries  and  railroads  are 
not  engaged  in  the  "distribution  or  transmission  of  merchan- 
dise or  messages."  At  all  events,  in  view  of  the  rule  that 
a  statute  must  be  liberally  construed  to  the  end  that  it  may 
be  declared  constitutional  rather  than  unconstitutional  {People 
V.  Hayne,  83  Cal.  117,  17  Am.  St  Rep.  211,  23  Pac.  1 ;  26  Am. 
&  Eng.  Ency.  of  Law,  640),  we  would  not  give  the  description 
of  forbidden  occupations  this  narrow  construction  in  order  to 
make  the  law  invalid.  The  decision  of  the  legislature  that 
the  specified  occupations  are  more  injurious  to  children  than 
other  occupations  not  mentioned,  and  hence  the  subject  of 
special  regulation,  and  that  they  constitute  practically  all  the 
injurious  occupations  in  which  children  are  employed  at  all, 
and  therefore  the  only  cases  in  which  regulation  is  needed,  is 
not  so  manifestly  incorrect,  not  so  beclouded  with  doubt  con- 
cerning its  accuracy,  as  to  justify  the  court  in  declaring  it 
unfounded  and  the  law  consequently  invalid. 

There  is  a  proviso  to  this  clause  of  the  section,  to  the  effect 
that  if  either  parent  of  such  child  makes  a  sworn  statement  to 
the  judge  of  the  juvenile  court  of  the  county  that  the  child 
is  over  twelve  years  of  age,  and  that  the  parent  or  parents  are 
unable,  from  sickness,  to  labor,  such  judge,  in  his  discretion, 
may  issue  a  permit  allowing  such  child  to  work  for  a  time  to 
be  specified  therein.  There  is  no  force  to  the  objection  that 
this  discriminates  against  orphans  and  abandoned  children. 
The  exception  allowed  by  the  proviso  is  not  made  for  the 
direct  benefit  of  the  child,  but  for  the  sick  parent  It  is  a 
burden  put  upon  the  child  because  of  the  special  necessity  of 
his  case  which  justifies  the  different  provision  respecting  hinu 
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The  legislature  deems  the  necessity  of  allowing  the  child  to 
work  to  aid  in  the  support  of  the  sick  parent  suflScient  to  out- 
weigh the  benefits  which  would  otherwise  accrue  from  the  edu- 
cation and  protection  of  the  child  during  such  inability.  If 
there  are  no  parents  whose  necessities  the  child's  labor  could 
alleviate,  the  reason  for  this  exception  is  wanting.  The  pro- 
vision seems  a  reasonable  one  in  view  of  the  conditions  upon 
which  alone  it  can  apply. 

There  is  a  further  proviso  or  exception,  to  the  effect  that 
any  child  over  twelve  years  old  may  work  at  the  prohibited 
occupations  during  the  time  of  the  regular  vacations  of  the 
public  schools  of  the  city  or  county,  upon  a  permit  from  the 
principal  of  the  school  attended  by  the  child  during  the  term 
next  preceding  such  vacation.  This  does  not,  as  counsel  con- 
tends, give  the  principals  of  the  public  schools  the  exclusive 
power  to  issue  the  contemplated  permits.  Its  true  meaning 
is  that  the  permit  is  to  be  given  by  the  principal  of  the  school 
which  the  child  has  attended,  whether  the  school  is  public  or 
private,  but  that  it  can  extend  only  to  the  time  of  the  public 
school  vacation.  This  act  was  approved  February  20,  1905. 
Its  provisions  relating  to  attendance  upon  schools,  and  those 
of  section  1  of  the  act  of  March  24, 1903,  (Stats.  1903,  p.  388,) 
with  the  amendment  of  March  20,  1905,  (Stats.  1905,  p.  388,) 
to  said  section  1,  must  be  considered  together.  The  act  of  1903, 
in  effect,  requires  all  children  to  attend,  either  the  public 
schools  or  a  private  school,  during  at  least  five  months  of  the 
time  of  the  sessions  of  the  public  schools.  The  amendment  of 
March  20,  1905,  extends  the  time  of  such  compulsory  attend- 
ance so  as  to  embrace  the  whole  period  of  the  public  school 
session.  Therefore,  if  the  parents,  guardians,  or  custodians  of 
a  child  choose  to  send  it  to  a  private  school,  it  must  attend 
thereon  at  least  during  the  time  the  public  schools  are  in  ses- 
sion. A  permit  may  then  be  obtained  for  it  to  work  during 
the  vacation  of  the  public  schools,  if  its  interests  or  necessi- 
ties so  require,  without  subjecting  it  to  conditions  substantially 
different  from  those  affecting  the  children  attending  the  pub- 
lic schools.  There  is  no  discrimination.  The  legislature  has 
the  power  to  make  such  reasonable  regulations  as  these  with 
respect  to  the  time  of  the  vacations  of  schools,  whether  public 
cfr  private,  in  the  interest  of  the  public  welfare  and  the  welfare 
of  the  children. 
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The  last  clause  of  section  2  declares  that  no  child  under 
sixteen  years  of  age  shall  work  at  any  gainful  occupation  dur- 
ing the  hours  that  the  public  schools  are  in  session,  unless 
such  child  can  read  English  at  sight  and  write  simple  English 
sentences,  or  is  attending  night  school.  The  first  clause  of 
section  2  provides  that  no  minor  under  sixteen  shall  work  in 
any  mercantile  institution,  office,  laundry,  manufacturing  es- 
tablishment, or  workshop,  between  ten  o'clock  in  the  evening 
and  six  o'clock  in  the  morning.  Section  5  of  the  act  further 
provides  that  nothing  in  the  act  is  to  be  construed  to  prevent 
the  employment  of  minors  at  agricultural,  viticultural,  horti- 
cultural, or  domestic  labor,  during  the  time  the  public  schools 
are  not  in  session,  or  during  other  than  school  hours.  The 
petitioner's  contention  with  respect  to  the  first  and  last  clauses 
of  section  2  is  that  they  constitute  such  important  parts  of  the 
statute  that  it  cannot  be  presumed  that  the  legislature  would 
have  adopted  the  other  parts  thereof  if  it  had  been  aware 
of  the  invalidity  of  these  particular  provisions,  and  hence  the 
whole  act  must  fall.  We  cannot  accede  to  this  proposition. 
They  are  separable  and  independent  provisions,  and  are  not 
so  important  to  the  entire  scheme  as  to  justify  us  in  conclud- 
ing that  the  legislature  would  have  refused  to  adopt  the  other 
parts  without  these,  and  thereby  to  declare  the  entire  statute 
invalid. 

Nor  can  it  be  conceded  that  these  provisions  are  invalid.  The 
principles  already  discussed  apply  with  equal  force  to  the 
first  clause  of  the  section.  The  proviso  concerning  illiterate 
children  is  a  reasonable  regulation  to  prevent  those  having  con- 
trol of  such  children  from  working  them  to  such  an  extent 
as  to  hinder  them  from  acquiring,  or  endeavoring  to  acquire, 
at  least  the  beginning  of  an  education  before  arriving  at  the 
age  of  sixteen  years.  The  exemption  of  domestic  labor  and  the 
several  kinds  of  farming  from  the  operation  of  the  act  is  not 
an  unreasonable  discrimination.  Such  work  is  generally  car- 
ried on  at  home  and  as  a  part  of  that  general  home  industry 
which  should  not  be  too  much  discouraged,  and  it  is  usually 
under  the  immediate  care  and  supervision  of  the  parents  or 
those  occupying  the  place  of  parents,  and  hence  is  not  liable  to 
cause  so  much  injury.  These  circumstances  distinguish  them 
from  the  prohibited  industries  and  is  a  sufficient  reason  for  the 
exemption. 
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We  find  no  reasonable  ground  for  declaring  the  law  invalid. 
The  petition  is  denied  and  the  petitioner  remanded  to  the 
custody  of  the  officer. 

Sloss,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Beatty,  C.  J., 
concurred. 

McFARLAND,  J.,  concurring. — ^I  concur  in  the  judgment, 
and  in  what  is  said  by  Mr.  Justice  Shaw  in  his  opinion ;  but  I 
do  not  concur  in  some  of  the  quotations  which  he  makes  from 
other  cases,  and  particularly  in  that  quotation  in  which  it  is 
stated  that  the  presumption  in  favor  of  the  validity  of  a 
statute  "continues  until  the  contrary  is  shown  beyond  a  ra^ 
tional  doubt.'*  This  is,  in  my  opinion,  too  strong  a  state- 
ment of  the  rule. 


[Crim.  No.  1310.    In  Bank.— July  10,  1906.] 
THE  PEOPLE,  Respondent,  v.  P.  N.  STAPLES,  Appellant. 

GuiONAL  IiAw — ^MuEDEB— Motion  to  Withdraw  Plea  and  Move  to 
Quash  Indictment — ^Discretion — Ground  not  Shown. — A  motion 
by  a  defendant  charged  with  murder  for  leave  to  withdraw  a  plea 
of  not  guilty  after  the  case  has  been  set  for  trial  by  consent,  and 
to  move  to  set  aside  the  indictment,  is  addressed  to  the  discretion 
of  the  court;  and  where  no  ground  was  set  forth  upon  which  a 
motion  to  set  aside  the  indictment  could  be  based,  the  court  properlj 
refused  to  grant  the  potion. 

L). — Showing  of  Inexperience  of  Counsel. — A  showing  of  inexper- 
ience of  counsel  in  not  moving  to  set  aside  the  indictment,  not  sup- 
plemented by  a  showing  of  ground  for  such  motion,  is  insufficient. 

Id. — ^Renewal  of  Motion  without  Leave  on  Grounds  Stated — Insuf- 
ficient Showing — ^Waiver. — A  motion  for  leave  to  withdraw  the 
plea  and  to  move  to  set  aside  the  indictment  having  been  refused, 
the  defendant  had  no  right,  without  leave  of  the  court  to  do  so, 
to  renew  the  motion  for  such  permission  upon  a  showing  by  affi- 
davits of  grounds  for  a  motion  to  set  aside  the  indictment;  and  such 
showing  is  insufficient  to  entitle  them  to  leave  to  renew  the  motion 
wbere  there  is  no  showing  that  the  grounds  stated  were  not  known 
when  the  first  motion  was  made.  In  the  absence  of  any  showing  of 
ignorance,  it  is  reasonable  to  infer  that  they  were  then  known, 
and  were  waived  by  failure  to  present  them  at  that  time. 

Id. Motion  to  Change  Venue  —  Bias  and  Prejudice  —  Postpone- 

KENT — ^Filling  of  Panel. — Notwithstanding  a  strong  showing  by 
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affidavits  for  the  defendant  of  a  strong  bias  and  prejudice  against 
him  in  the  county  where  the  murder  is  charged  to  have  been  commit- 
ted as  a  ground  for  motion  to  change  the  venue  to  another  county,  it 
was  not  error  for  the  court  to  postpone  the  hearing  of  the  motion 
until  after  an  attempt  to  secure  an  unbiased  panel,  with  leave  to 
renew  it  if  a  full  panel  could  not  be  obtained ;  and  after  obtaining  a 
full  panel,  if  defendant  did  not  thereafter  renew  the  motion,  he 
cannot  complaint  of  error  upon  the  original  motion. 

Id. — Murder  by  Poisoning — Circumstantial  Evidence — Insutficienct 
TO  Sustain  Verdict. — ^Upon  review  of  circumstantial  evidence,  held 
that  a  verdict  finding  the  defendant  guilty  of  murder  in  the  first 
degree  by  administering  poison  to  his  deceased  wife  was  not  sus- 
tained by  evidence  sufficient  to  justify  it. 

Id. — Burden  upon  Prosecution — Failure  of  Proof — Question  of 
Law. — When  the  evidence  of  poisoning  is  purely  circumstantial,  the 
burden  rests  upon  the  prosecution  to  show  that  it  is  not  only  con- 
sistent with  the  hypothesis  of  guilt,  but  is  inconsistent  with  any 
other  reasonable  hypothesis;  and  where  every  circumstance  relied 
upon  as  incriminating  is  equally  compatible  with  the  presumption  of 
innocence,  there  is  a  failure  of  proof,  and  the  question  is  one  of 
law  for  the  court. 

Id.— Province  of  Jury. — The  right  of  a  jury  to  return  a  verdict  of 
guilty  is  not  an  arbitrary  right;  and  no  jury  have  a  right  to  declare 
forfeited  the  life  of  a  defendant  upon  mere  suspicion,  especially 
when  the  facts  upon  which  the  suspicion  might  be  generated  are 
entirely  consistent  with  his  innocence. 

Id. — Motive  Alone  not  Sufficient.— The  existence  of  a  motive  for 
the  supposed  crime  in  meretricious  relations  subsequently  assumed 
with  another  woman  by  the  defendant,  though  a  circumstance  to  be 
considered  by  the  jury,  is  not  alone  sufficient  to  convict,  in  the 
absence  of  evidence  showing  the  fact  of  death  of  his  wife  from 
•    poison  administered  by  him  to  her.  • 

Id. — Change  of  Residence  by  Defendant. — The  fact  that  defendant 
repeatedly  changed  his  residence  while  carrying  on  his  profession 
as  a  physician  under  his  own  name,  and  living  in  meretricious  rela- 
tions with  such  other  woman,  while  proper  for  consideration  by  the 
jury,  yet  in  the  absence  of  any  proof  of  knowledge  that  he  was 
suspected  of  causing  his  wife's  death  and,  in  the  absence  of  suf- 
ficient proof  of  his  guilt,  cannot  justify  the  verdict  of  guilty. 

Id. — ^Improper  Evidbnce  of  Motive — ^Loss  of  Besidence  by  Fire. — ^It 
was  improper  to  admit  as  evidence  of  motive  the  destruction  of 
defendant's  rented  premises  by  fire,  where  there  is  no  proof  that 
defendant  committed  arson  or  that  his  wife  knew  about  the  fire. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Amador  County  and  for  an  order  denying  a  new  trial. 
B.  C.  Bust,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

William  G.  Snyder,  A.  Caminetti,  and  William  J.  McQee, 
for  Appellant 

The  court  erred  in  not  allowing  the  plea  to  be  withdrawn 
and  a  motion  made  to  set  aside  the  indictment  upon  the  stat- 
utory grounds.  (Pen.  Code,  sees.  995  (subds.  2,  4),  996;  Peo- 
ple V.  Oeiger,  49  Cal.  643;  People  v.  Turner,  39  Cal.  370; 
People  V.  Warner,  147  Cal.  546,  82  Pac.  196;  People  v.  Vol- 
larini,  66  CaL  230,  5  Pac.  154.)  The  court  erred  in  not  chang- 
ing venue.  (People  v.  Yoakum,  53  Cal.  566,  571;  People  v. 
Vincent,  95  Cal.  428,  30  Pac.  581;  People  v.  EUiott,  80  Cal. 
296,  22  Pac.  207.)  The  court  erred  in  allowing  evidence  to 
show  the  burning  of  the  house  as  a  supposed  distinct  offense. 
(People  V.  Sanders,  114  Cal.  230,  46  Pac.  153 ;  People  v.  Jones, 
32  Cal.  80;  People  v.  Tyler,  36  Cal.  526;  People  v.  Stewart, 
85  Cal.  175,  24  Pac.  722;  People  v.  McNutt,  64  Cal.  116,  28 
Pac.  64;  People  v.  Barnes,  48  Cal.  551;  People  v.  Molineux, 
168  N.  Y.  291,  61  N.  B.  286;  People  v.  Cunningham,  66  Cal. 
668,  4  Pac.  1144,  6  Pac.  700,  846;  Underbill  on  Criminal  Evi- 
dence,  sec.  88,  p.  110;  SJiaffner  v.  Commonwealth,  72  Pa.  St. 
63,  13  Am.  Rep.  649;  Farris  v.  People,  129  111.  521,  21  N.  E. 
822-824,  16  Am.  St.  Rep.  283.)  The  verdict  is  against  the 
evidence,  the  corpus  delicti  not  having  been  proved.  (People 
V.  Simonsen,  107  Cal.  346,  347,  40  Pac.  440;  People  v.  Tapie, 
131  Cal.  651,  63  Pac.  1101.)  There  is  no  proof  that  the  de- 
ceased  died  from  any  poison  administered.  Where  the  cir- 
cumstances are  all  consistent  with  innocence,  the  question  is 
one  of  law  for  the  court.  (People  v.  Eagan,  116  Cal.  287,  291, 
48  Pac.  120;  People  v.  San  Martin,  2  Cal.  484;  People  v.  Jones, 
31  Cal.  565;  People  v.  Oossett,  93  Cal.  644,  29  Pac.  246;  People 
V.  Owens,  148  N.  Y.  651,  43  N.  E.  71;  Buloff  v.  People,  18  N. 
Y.  179;  PeopU  v.  Bowers,  79  Cal.  415,  418,  21  Pac.  752.) 

TJ.  S.  Webb,  Attorney-General,  C.  N.  Post,  Assistant 
Attorney-General,  and  J.  Charles  Jones,  for  Respondent 

The  evidence  is  sufBcient  to  sustain  the  verdict  It  was 
proper  to  consider  the  flight  of  the  defendant  as  evidence  of 
a  consciousness  of  guilt  (Hickory  v.  United  States,  160 
U.  S.  408,  16  Sup.  Ct  327;  People  r.  Armstrong,  114  Cal. 
570,  46  Pac.  611;  People  ▼.  Boss,  115  Cal.  233,  46  Pac  1059; 
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People  V.  Fl^nnelly,  128  Cal.  83,  60  Pac.  670;  People  v.  Strong, 
46  Cal.  302;  People  v.  Giancoli,  74  Cal.  642,  16  Pac.  510; 
People  V.  Fine,  77  Cal.  147,  19  Pac.  269.)  The  motion  for 
leave  to  withdraw  the  plea  and  move  to  set  aside  the  indict- 
ment was  properly  overruled  in  both  cases.  {People  v.  Lee, 
17  Cal.  80.)  Grounds  known  to  exist  on  the  first  motion 
must  be  deemed  waived.  {Kinneberg  v.  Kinneberg,  8  N.  Dak. 
311,  79  N.  W.  337;  Fifth-Avenue  Sav.  Bank  v.  Cooper,  19 
Ind.  App.  13,  48  N.  E.  236;  Wooters  v.  Craddock  (Tex. 
Civ.  App.),  46  S.  W.  916.)  The  court  did  not  err  in  its 
ruling  upon  the  question  of  venue.  {People  v.  Goldenson, 
76  Cal.  328,  19  Pac.  161;  People  v.  Fredericks,  106  Cal. 
554,  39  Pac.  944;  People  v.  Plummer,  9  Cal.  298.)  The 
evidence  of  the  fire  was  admissible  on  the  question  of  motive. 
(Rice  on  Evidence,  p.  217;  People  v.  Harris,  136  N.  Y.  423, 
32  N.  E.  65;  Stout  v.  People,  4  Park.  Cr.  Rep.  132;  People 
Y.Lane,  100  Cal.  379,  34  Pac.  856;  People  v.  Cook,  148  Cal.  334, 
83  Pac.  43;  People  v.  Rogers,  71  Cal.  565,  12  Pac.  679.) 
No  question  of  law  arises  upon  the  evidence,  and  the  verdict 
of  the  jury  is  conclusive.  {People  v.  Harris,  136  N.  T.  423, 
32  N.  E.  65;  People  v.  Fitzgerald,  138  Cal.  41,  70  Pac.  1014; 
People  V.  Buckley,  143  Cal.  379,  77  Pac.  169.) 

LORIGAN,  J. — The  defendant  was  indicted  for  the  murder 
of  his  wife  in  Amador  County,  convicted,  sentenced  to  death, 
and  appeals  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial.  Many  grounds  are  urged  for  a  re- 
versal, but  it  is  mainly  insisted  that  the  verdict  of  the  jury 
was  not  warranted  from  the  evidence. 

Before  we  approach  the  consideration  of  this  claim,  how- 
ever, it  is  necessary  to  dispose  of  other  points  raised  by 
defendant  prior  to  the  actual  trial,  which  were  ruled  on 
adversely  to  him,  and  upon  which  he  predicates  error.  These 
points  are  that  the  court  erred  in  refusing  to  grant  the  motion 
of  defendant  to  be  permitted  to  withdraw  his  plea  of  not 
guilty,  so  that  he  might  move  to  set  aside  the  indictment  filed 
against  him,  and  also  erred  in  denying  his  motion  for  a 
change  of  venue. 

As  to  the  motion  to  permit  a  withdrawal  of  his  plea.  It 
appears  that  upon  the  arraignment  of  defendant,  March  9, 
1905,  he  was  represented  by  an  attorney,  and  the  time  for 
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receiving  his  plea  continued  until  March  11,  1905,  at  which 
date  he  entered  a  plea  of  **Not  guilty,"  and  the  time  for 
trial,  by  consent  of  said  attorney,  was  fixed  for  April  10, 
1905.  Neither  at  that  time  nor  prior  thereto  was  any  sug- 
gestion made  that  defendant  desired  to  move  to  set  aside  the 
indictment,  nor  was  any  motion  of  that  character  interposed. 
Subsequent  to  the  arraignment  and  plea,  defendant  having 
procured  additional  counsel,  they  gave  notice  that  on  March 
27,  1905,  they  would  move  the  court  to  grant  a  continuance 
of  the  time  of  trial  for  a  month  and  to  permit  defendant  to 
withdraw  his  plea  of  '*Not  guilty,"  and  make  such  motion 
relative  to  the  indictment  as  they  might  be  advised,  said  motion 
being  based  on  the  grounds  that  defendant  could  not  prepare 
for  trial  on  the  day  set,  and  that  the  plea  of  '*Not  guilty" 
was  inadvertently  entered.  The  motion  was  based  upon  aflS- 
davits  which  were  addressed  mainly  to  a  showing  for  a  con- 
tinuance, although  as  to  the  motion  for  leave  to  withdraw 
the  plea  it  appeared  therefrom  that  the  attorney  representing 
defendant  on  the  arraignment,  and  at  the  time  he  pleaded, 
was  inexperienced  and  unacquainted  with  the  practice  in 
criminal  procedure,  and  for  that  reason  it  was  claimed  failed 
to  make  a  motion  to  set  aside  the  indictment  before  the 
defendant  pleaded.  Upon  the  hearing  the  court  granted  the 
motion  for  a  continuance,  but  denied  the  motion  to  allow  a 
withdrawal  of  the  plea. 

As  there  was  no  proper  showing  addressed  to  the  motion 
to  withdraw  the  plea  of  ''Not  guilty"  and  be  permitted  to 
interx>ose  a  motion  to  set  aside  the  indictment — nothing  to 
show  that  there  existed  any  ground  upon  which  such  motion 
might  be  based  if  an  opportunity  to  present  it  were  granted 
— ^the  order  denying  the  motion  to  set  aside  the  plea  was 
correctly  made.  Undoubtedly  a  defendant  has  a  right,  not- 
withstanding a  plea  of  not  guilty  is  interposed,  to  move  at 
any  time  prior  to  the  trial  for  leave  to  withdraw  it  for  the 
purpose  of  demurring  or  moving  to  set  aside  the  indictment 
{People  V.  Villarino,  66  Cal.  230,  [5  Pac.  154]),  but  he  has 
no  absolute  right  upon  motion  to  have  the  order  made,  and 
whether  it  shall  be  granted  or  not  is  a  matter  resting  in  the 
discretion  of  the  court,  to  be  exercised  upon  proper  and  suffi- 
cient showing,  and  it  cannot  be  said  that  such  discretion  is 
abused  where  a  bare  motion  to  be  permitted  to  withdraw  the 
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plea  and  attack  the  indictment  is  presented  without  any  sug- 
gestion or  showing  that,  if  granted,  the  defendant  has  any 
grounds  whatever  upon  which  to  base  the  motion  which  he 
claims  he  desires  to  interpose.  It  would  be  an  idle  act  upon 
the  part  of  the  court  to  further  delay  the  trial  of  a  cause 
which  has  advanced  so  far  as  to  have  the  plea  of  the  defend- 
ant entered,  by  granting  a  motion  to  withdraw  that  plea 
and  permit  an  attack  upon  the  indictment,  without  any  show- 
ing at  all  that  valid,  reasonable,  or  even  any  disputable, 
grounds  existed  upon  which  an  attack  could  or  would  be 
based.  While  inexperience  of  counsel  may  supply  a  reason 
why  the  motion  to  set  aside  was  not  made  before  the  plea  of 
defendant  was  entered,  it  in  no  wise  tends  to  show  that  there 
then  existed  any  grounds  upon  which  a  motion  could  have 
been  based  had  he  been  more  experienced  in  criminal  pro- 
cedure. The  showing  of  inexperience  should  have  been  sup- 
plemented by  some  showing  by  affidavit  of  the  existence  of 
facts  or  grounds  upon  which  a  motion  to  set  aside  the  indict- 
ment could  have  been  based  had  his  counsel  been  advised  of 
the  legal  right  of  defendant  to  do  so,  or  at  least  by  proffer 
for  filing  of  a  motion  to  set  aside  the  indictment  upon  specified 
grounds  should  the  motion  to  withdraw  the  plea  be  granted. 
As  no  affidavit  was  presented  and  no  proffer  made,  there  was 
hence  nothing  to  indicate  that  any  grounds  existed  upon  which 
to  predicate  a  motion  should  the  plea  be  withdrawn,  and 
under  these  circumstances  there  was  no  abuse  of  discretion 
on  the  part  of  the  court  in  denying  the  motion  for  leave  to 
do  so. 

The  motion  of  March  27, 1905,  having  been  properly  denied, 
the  defendant,  through  the  same  counsel  who  had  presented 
the  original  motion,  but  without  any  leave  or  permission  of 
the  court  to  do  so,  on  April  27,  1905,  again  moved  the  court 
to  permit  the  withdrawal  of  defendant's  plea  and  for  leave 
to  file  a  motion  to  set  aside  the  indictment  upon  a  number  of 
specified  grounds.  The  motion  was  based  upon  affidavits 
setting  forth  that  certain  of  the  grand  jurors  participating 
in  finding  the  indictment  against  defendant  were  biased  and 
prejudiced;  that  others  were  not  citizens  of  the  United 
States;  that  others  were  not  on  the  assessment-roll,  and  also 
setting  forth  other  grounds  as  a  basis  for  the  contemplated 
motion  to  set  aside.     It  was  also  accompanied  by  a  prof- 
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fer  of  a  motion  to  set  aside  the  indictment  upon  all  these 
grounds. 

We  are  not  advised,  from  anything  appearing  in  the  briefs 
of  appeUant,  where  he  found  authority  in  law  warranting 
him  in  making  this  second  motion.  Possibly  the  court  upon 
application  could  have  i>ermitted  the  defendant  to  renew 
his  motion,  but  we  know  of  no  rule  of  procedure  which  entitled 
the  defendant  as  a  matter  of  right  to  renew  it.  Independent 
of  this,  however,  the  affidavits  which  accompanied  the  second 
motion  do  not  show  that  counsel  and  the  defendant  were  not 
fully  advised  of  the  existence  of  all  the  facts  recited  in  their 
affidavits  accompanying  the  renewed  motion  when  the  original 
motion  was  made;  nothing  to  show  their  inability  to  present 
these  facts  upon  that  motion.  For  all  that  appears  upon 
the  renewed  motion  and  affidavits  accompanying  it,  the  de- 
fendant and  his  counsel  were  in  possession  of  all  the  facts 
when  the  first  motion  was  made  as  ground  for  setting  aside 
the  indictment  urged  on  their  second  application.  Not  a 
particle  of  excuse,  if  any  existed,  is  suggested  why  they  did 
not  then  present  them.  In  the  absence  of  any  showing  by 
counsel  of  ignorance  of  the  facts  upon  which  the  second  motion 
was  based  when  they  made  the  first  one,  it  is  only  reasonable 
to  infer  that  they  knew  of  their  existence,  and  that  by  failure 
to  present  them  at  that  time  they  waived  them.  Treating  the 
second  motion  as  in  the  nature  of  an  application  to  set  aside 
the  previous  order  and  to  allow  an  additional  or  further 
showing,  the  refusal  of  the  court  to  do  so  cannot  be  said  to 
be  error.  As  the  granting  of  a  motion  to  set  aside  a  plea  is 
discretionary  with  the  court,  if  on  the  original  application 
there  is  nothing  at  all  to  warrant  the  order  then  applied  for, 
or  such  weak  showing  as  to  justify  its  refusal,  it  cannot  be 
said  to  be  an  abuse  of  discretion  to  refuse  to  set  aside  the 
order  so  as  to  allow  another  different  or  additional  showing. 
If  such  a  rule  could  obtain,  the  right  of  counsel  to  renew 
such  motions  and  predicate  error  upon  their  denial  would 
be  unlimited  and  unrestrained.  Of  course  no  such  right 
exists.  For  these  reasons  the  second  application  was  without 
warrant  and  properly  denied. 

As  to  the  denial  of  the  motion  of  defendant  for  a  change  of 
venue:  The  affidavits  on  this  motion  were  directed  to  the 
point  whether  defendant  could  obtain  a  fair  and  impartial 
trial  in  Amador  County  where  the  alleged  crime  was  commit- 
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ted.  Those  presented  on  the  part  of  the  defendant  tended  to 
show  such  a  general  prejudice  existing  in  that  county  against 
him  that  he  could  not;  those  on  the  part  of  the  prosecution 
tended  to  show  that  no  prejudice  existed  sufficient  to  pre- 
clude him  from  having  a  fair  trial.  We  think  from  a  perusal 
of  the  affidavits,  without  detailing  the  facts  disclosed  by  them, 
that  the  defendant  made  a  very  strong  showing  in  support  of 
his  motion,  but  upon  settled  principles  of  law  we  do  not 
think  that  he  is  in  a  position  to  claim  any  error  in  the  action 
of  the  court  in  regard  to  it.  When  the  motion  was  made  the 
court  did  not  make  final  disposition  of  it,  but  denied  it  tem- 
porarily, saying:  **The  rule  involved  has  been  in  existence 
in  this  state  from  the  9th  California  down  to  the  present 
time — ^nearly  an  unbroken  line  of  authorities — and  is  to  the 
effect  that  the  court  may  compel,  if  it  so  desires,  at  least  an 
attempt  to  draw  a  jury  before  passing  upon  a  matter  of  this 
kind  finally.  .  .  .  The  order  of  the  court  is  that  the  motion 
for  a  change  of  venue  be  denied  temporarily.  You  under- 
stand, of  course  [addressing  counsel  for  defendant],  that  the 
denying  of  the  motion  temporarily  means  that  hereafter  if  it 
develops  that  there  is  any  ground  for  it  the  court  will  enter- 
tain the  motion  again." 

Of  course  counsel  were  familiar  with  the  case  referred  to 
by  the  court, — People  v.  Plummer,  9  Cal.  298, — and  the  subse- 
quent cases  of  People  v.  Ooldenson,  76  Cal.  328,  [19  Pac.  161], 
and  People  v.  Fredericks,  106  Cal.  554,  [39  Pac.  944],  holding 
that  it  is  no  error  for  the  trial  court  to  postpone  the  con- 
sideration of  an  application  for  a  change  of  venue  until  an 
attempt  is  made  to  impanel  the  jury,  where  leave  is  granted 
to  counsel  to  renew  his  application  if  the  facts  disclosed  on 
the  impanelment  should  further  warrant  it,  and  that  where 
counsel  fails  thereafter  to  renew  his  motion,  he  cannot  claim 
that  error  was  committed  by  the  court  in  failing  to  order  a 
change  of  venue.  In  those  cases  it  was  held  (notably  in  the 
latter  case)  that  the  failure  to  renew  his  motion,  where  it  was 
denied  temporarily  only,  was  an  abandonment  and  waiver  of 
the  whole  question,  and  fatal  to  any  claim  based  upon  the 
original  application.  In  the  case  at  bar  no  ultimate  disposi- 
tion of  the  motion  was  made,  and  defendant  was  accorded 
the  right  to  subsequently  renew  his  motion.  He  did  not  do 
so,  and  he  cannot,  within  the  rule  of  the  above  cases,  now 
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insist  that  the  court  erred,  when  his  right  to  move  was  only 
postponed,  and  he  did  not  see  fit  to  avail  himself  of  his  oppor- 
tunity to  subsequently  renew  the  motion. 

Having  disposed  of  these  objections  we  now  come  to  a  con- 
sideration of  the  principal  point  insisted  upon  by  appellant, 
that  the  verdict  was  not  warranted  by  the  evidence. 

Giving  a  general  outline  of  the  evidence,  preliminary  to  a 
particular  consideration  of  it  when  we  reach  the  salient  points 
in  the  case,  it  appears  that  defendant,  a  physician,  and  his 
wife,  a  trained  nurse,  took  up  their  residence  in  Amador  City, 
in  1902,  where  defendant  engaged  in  the  practice  of  his 
profession.  In  June,  July,  and  August  of  1904  there  was  an 
epidemic  of  typhoid  fever  in  that  city,  and  defendant  was 
employed  professionally  in  many  cases  growing  out  of  it, 
his  wife  assisting  him  in  the  care  of  his  typhoid  patients.  In 
August  of  that  year,  while  nursing  a  little  girl  suflfering  from 
that  disease,  his  wife  was  taken  ill — it  is  claimed  on  the  part 
of  the  defense  from  an  attack  of  typhoid  fever,  a  matter 
which  will  be  considered  later — and  took  to  her  bed  on  the 
14th  of  that  month.  Next  morning  defendant  employed  a 
Mrs.  Beeves  as  housekeeper,  and  on  August  17th  engaged 
Miss  McCarthy,  a  professional  nurse,  to  take  charge  of  his 
wife,  called  Dr.  Gall,  of  Amador  City,  into  consultation,  and 
at  the  time  Miss  McCarthy  came  as  nurse  called  in  Dr.  Quinn, 
who  prescribed  for  her  and  attended  her  thereafter  until 
the  morning  of  August  29th.  On  August  30th,  Mrs.  Staples 
having  become  somewhat  convalescent,  discharged  Miss 
McCarthy  as  nurse,  telling  her  that  as  Dr.  Quinn  was  not 
coming  any  more  she  thought  she  could  also  dispense  with 
her  services.  The  nurse  left,  and  Mrs.  Beeves  thereafter 
regularly  attended  to  Mrs.  Staples.  During  the  night,  after 
the  nurse  left,  Mrs.  Staples  became  worse;  nervous,  with  a 
slight  rise  in  temperature,  which  increased  as  the  night  ad- 
vanced, so  that  about  the  middle  of  the  night  defendant  was 
required  to  call  up  Mrs.  Beeves,  .who  had  retired,  to  assist 
him.  Enemas  having  been  administered  by  the  defendant, 
Mrs.  Staples  became  apparently  stronger  and  better,  in  which 
condition  she  remained  practically  during  the  daytime  of  the 
31st  and  until  about  7 :30  in  the  evening.  At  that  hour,  while 
defendant  was  in  the  yard,  Mrs.  Beeves  called  him,  saying 
that  his  wife  was  worse.    When  he  entered  the  sick-room  he 
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found  her  very  weak  and  in  a  semi-conscious  condition.  He 
sat  down  beside  her  bed,  felt  her  pulse,  and  immediately 
reached  up  to  the  bureau  for  a  whisky-glass  which  was  resting 
there,  containing  a  colored  liquor,  which  he  administered  to 
her  little  by  little  with  a  spoon,  and  then  placed  the  glass 
back  on  the  bureau.  She  did  not  rally  or  become  conscious, 
and  about  a  quarter  past  eight  died. 

Within  a  little  over  an  hour  after  her  death  her  body  was 
embalmed  by  John  Daneri,  an  undertaker  and  embalmer  of 
Amador  City.  He  was  sent  for  by  defendant  to  prepare  the 
body  for  burial.  Nothing  was  said  to  him  by  defendant  about 
embalming  the  body,  only  to  prepare  it  for  burial,  and  this 
he  proceeded  to  do,  as  he  says,  in  his  own  way.  He  opened 
the  femoral  artery  in  the  right  leg  and  injected  into  it  in 
the  direction  of  the  heart  two  quarts  of  embalming  fluid. 
The  body  was  still  warm  while  the  fluid  was  being  injected, 
and  there  was  no  impediment,  after  the  fluid  started,  to  its 
flow  through  the  artery;  the  flow  was  continuous  and  un- 
impeded, until  the  required  quantity  was  injected.  Daneri, 
when  he  came  to  the  house,  had  asked  the  defendant  if  he 
intended  shipping  the  body  east,  and  receiving  a  reply  in  the 
negative,  had  given  simply  an  arterial  embalmment  No 
puncture  of  the  stomadi  nor  any  of  the  organs  of  the  body 
was  made,  nor  was  there  directly  injected  therein  any  embalm- 
ing fluid,  a  process  which  the  embalmer  said  he  would  have 
employed  had  the  defendant  intended  to  send  the  body  away. 
The  embalming  fluid  used  consisted  of  chloride  of  zinc,  bi- 
chloride of  mercury,  alum  water,  arsenic,  formaldehyde,  and 
salt.  The  body  of  deceased  was  buried  in  one  of  the  cemeteries 
in  Amador  County.  The  defendant  remained  in  Amador 
City  for  a  month  subsequent  to  the  death  of  his  wife,  disposed 
of  his  property  in  that  place,  and  in  the  latter  part  of  Sep- 
tember left  for  San  Francisco,  where  he  opened  an  office  in 
the  Gait  House  in  that  city. 

Immediately  prior  to  the  time  when  defendant's  wife  was 
taken  ill  he  had  built  a  house  in  Amador  City,  which  they 
occupied  at  the  time  of  her  death.  Near  them  resided  a 
family  named  Hoxie,  consisting  of  husband  and  wife  and 
young  daughter.  On  September  13th  Mrs.  Hoxie  deserted 
her  husband  and  child,  and  subsequently  went  to  live  at  the 
Gait  House  with  the  defendant,  as  his  mistress.    This  conduct 
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on  the  part  of  the  defendant  doubtless  awoke  the  indignation 
of  the  residents  of  Amador  City  against  him,  and  generated 
a  suspicion  as  to  the  cause  of  his  wife's  death.  At  least  in- 
vestigation was  put  on  foot  to  determine  it,  and  on  the  18th 
of  October,  1905,  the  body  of  Mrs.  Staples  was  exhumed  and 
an  autopsy  held.  The  exhumation  was  made  by  Daneri,  the 
undertaker  who  had  embalmed  and  buried  the  body,  and  it 
was  found  in  an  excellent  state  of  preservation.  The  autopsy 
was  held  about  the  center  of  the  cemetery,  a  hedge  surround- 
ing the  place  precluding  any  observation  from  the  outside, 
and  was  made  by  Doctors  Gall  and  Endicott,  physicians  of 
Amador  County.  As  to  that  examination,  the  testimony  of 
Dr.  Gall  was  quite  general.  It  was  to  the  effect  that  he 
examined  all  the  vital  organs  of  the  body  except  the  interior 
of  the  stomach,  and  could  find  no  apparent  cause  of  death; 
that  he  examined  internally  about  two  feet  of  the  intestines 
in  the  vicinity  of  the  iliocaecal  valve  and  found  no  indica- 
tions of  any  disease  from  such  examination.  Dr.  Endicott 
testified  with  more  particularity.  He  stated  that  they  ex- 
amined the  brains,  heart,  kidneys,  liver,  intestines,  and  all 
the  vital  organs  of  the  body;  used  the  knife  and  made  their 
examination  with  the  naked  eye;  examined  the  intestines 
externally  throughout  their  full  course,  and  internally  for 
about  two  feet  above  and  below  the  iliocaecal  valve;  that 
neither  of  them  made  any  chemical  tests  or  microscopic  ex- 
aminations, nor  did  they  take  any  cultures.  They  removed 
the  stomach,  sealed  it,  and  sent  it  to  Price  &  Son,  chemists 
in  San  Francisco,  for  examination  and  report.  Thomas  Price, 
of  that  firm,  an  analytical  chemist  and  toxicologist  of  large 
experience  in  his  profession,  made  tests  to  discover  the  pres- 
ence in  the  stomach  of  veratrum  viride,  strychnine,  or  arsenic. 
The  stomach,  when  opened  by  him  for  that  purpose,  was 
entirely  empty,  containing  no  fluid — simply  a  moisture,  and 
no  solids.  He  first  tested  for  veratrum  viride  and  then 
strychnine,  but  found  neither  of  these  two  compounds.  He 
then  tested  for  arsenic,  and  the  test  disclosed  the  presence  of 
1.26  of  a  grain. 

So  much  for  the  general  facts  in  the  case. 

The  theory  of  the  prosecution  is  that  the  death  of  Mrs. 
Staples  was  occasioned  by  the  administration  to  her  by  de- 
fendant of  veratrum  viride  or  arsenic,  or  both. 
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The  evidence  as  to  these  matters  was,  it  may  be  said,  almost 
entirely  circumstantial,  and  consisted  of  the  testimony  of 
experts  called  upon  both  sides,  whose  opinions  as  to  the 
essential  facts  in  the  case  were  at  radical  variance. 

At  the  outset  it  may  be  said,  that  there  is  no  room  for 
doubt  but  that  the  illness  with  which  Mrs.  Staples  was  pros- 
trated on  the  14th  of  August  was  typhoid  fever.  This  is 
abundantly  shown  from  the  evidence,  not  only  of  the  defend- 
ant, but  of  disinterested  witnesses  who  were  actually  in 
attendance  on  her,  and  whose  testimony  and  opinions  in  that 
respect  are  not  questioned.  It  was  established  by  the  testi- 
mony of  the  trained  nurse,  by  Dr.  Quinn,  who  was  attending 
physician  from  the  time  of  her  illness  until  two  days  before 
her  death,  and  by  the  testimony  of  Dr.  Gall,  one  of  the 
autopsy  physicians  who  had  been  called  into  consultation  with 
defendant  when  his  wife  first  took  ill,  and  diagnosed  her  case 
as  one  of  typhoid  fever.  It  was  further  confirmed  by  the 
testimony  of  experts  on  the  trial,  who  declared  that  some  of 
the  symptoms  specified  were  marked  evidence  that  the  disease 
was  typhoid  fever.  However,  we  do  not  understand  this 
to  be  contested  by  the  prosecution,  its  position  being  that, 
though  the  disease  with  which  Mrs.  Staples  was  prostrated, 
was  typhoid  fever,  yet  that  disease  was  not  the  cause  of  her 
death;  that  her  death  was  caused  by  the  poisons  specified, 
administered  by  defendant  while  she  was  suffering  from  that 
disease. 

Now,  as  to  the  evidence  that  the  death  of  Mrs.  Staples  was 
occasioned  by  either  of  these  poisons,  and,  first,  as  to  the 
claim  that  it  occurred  from  veratrum  viride.  Half  an  ounce 
of  that  drug  contains,  as  testified  to  by  the  druggist  who  sold 
it,  about  580  drops,  and  would  not  fill  an  ordinary  whisky 
glass  quite  one  half  full.  The  druggist  who  sold  it  testified 
that  veratrum  viride  is  of  a  reddish  brown  color  and  trans- 
lucent. The  official  dose  of  the  drug  is  from  two  to  five  drops, 
and  the  evidence  shows  that  anything  over  that  might  be  fatal, 
and  in  some  cases  it  might  take  thirty  drops  to  cause  death. 
The  only  evidence  in  the  case  upon  which  the  theory  of  the 
prosecution  can  be  based  with  reference  to  the  administration 
of  veratrum  viride  is  that  in  the  afternoon  of  the  day  upon 
which  Mrs.  Staples  died  the  defendant  purchased  it,  and 
when  she  became  semi-conscious  before  her  death  he  adminis- 
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tered  to  her  from  a  glass  a  liquid  which  had  the  appearance 
of  veratrum  viride.  There  is  nothing  else  in  the  evidence 
to  indicate  poisoning  from  this  drug.  Neither  the  autopsy 
nor  the  chemical  analysis  of  Dr.  Price  revealed  its  presence 
at  all  in  the  body  of  deceased,  nor  was  there  any  evidence  of 
any  clinical  or  pathological  symptoms  or  conditions  indicating 
that  death  had  been  occasioned  from  it.  On  the  contrary, 
as  to  these  symptoms  and  conditions,  the  direct  evidence,  if 
it  does  not  show  that  she  did  not  die  from  the  effects  of 
veratrum  viride,  at  least  very  strongly  indicates  that  she  did 
not,  and  the  preponderance  of  the  expert  evidence  tends  to 
confirm  this  conclusion.  The  purchase  by  defendant  of  ver- 
atrum viride  was  not,  of  itself,  an  incriminating  circumstance. 
As  to  that  purchase  the  defendant  testified  that,  **  about  four 
o'clock  in  the  afternoon  (August  31st)  I  felt  of  her  pulse  and 
examined  her  thoroughly.  This  rapid  pulse  gave  me  a  sug- 
gestion of  the  disease  of  uraBmia,  which  I  have  known  to  follow 
cases  of  typhoid  fever,  and  led  me  to  examine  Mrs.  Staple's 
urine;  I  found  the  urine  contained  albumen,  and  this  strength- 
ened the  theory  that  ursemia  might  set  in  as  a  complication. 
In  uraemia  with  convulsions  I  always  use  veratrum  viride, — 
tincture  of  veratrum  viride,  and  in  order  to  be  prepared  for 
this  complication,  if  it  arose,  I  went  to  the  drug-store  about 
five  or  a  little  after,  and  purchased  one  half  ounce  of  veratrum 
viride."  He  purchased  it  at  the  drug-store  where  he  was 
accustomed  to  deal,  and  the  druggist  testified,  as  did  the 
defendant,  that  when  the  defendant  entered  the  drug-store 
and  asked  for  the  tincture  of  veratrum  viride,  the  former 
inquired  of  him  how  Mrs.  Staples  was;  the  defendant  said 
she  was  worse,  and  that  he  wanted  the  tincture  of  veratrum 
viride  for  her.  The  druggist  asked  if  he  should  label  it, 
and  defendant  answered,  **Yesi  you  had  better,  because  I 
might  want  it  for  some  of  my  other  patients."  These  are 
the  conditions  and  circumstances  under  which  the  purchase 
was  made;  openly,  and  with  the  declared  object  for  which  it 
was  purchased.  The  undisputed  medical  testimony  in  the 
ease  shows  that  while  poisonous  when  administered  in  exces- 
sive doses,  tincture  of  veratrum  viride  is  a  well-recognized 
official  drug,  administered  principally  in  cases  of  uraemic  con- 
vulsions which  sometimes  arise  in  cases  of  typhoid  fever.  So 
that  as  far  as  the  purchase  of  the  drug  is  concerned,  under 
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the  circumstances  detailed, — to  meet  possible  complications 
in  Mrs.  Staples 's  case, — it  not  only  appears  that  the  drug 
was  a  proper  remedy,  openly  purchased  for  the  purpose  the 
defendant  claimed  and  desired  it,  but  as  a  physician,  fearing 
the  complications  he  indicated,  it  was  his  professional  duty 
to  get  it  and  give  it  should  they  arise.  Defendant  testified  that 
the  complications  he  feared  did  not  arise,  and  he  did  not  ad- 
minister any  of  the  drug  to  his  wife. 

It  is  insisted,  however,  that  the  liquid  was  administered 
when  Mrs.  Staples  was  in  a  semi-conscious  condition.  This  is 
the  time  when  it  is  claimed  by  the  prosecution  that  it  was 
given — ^at  about  7:30  p.  m.,  and  that  the  liquid  administered 
at  that  time  was  veratrum  viride.  But  that  the  liquid  admin- 
istered then  was  this  tincture  is,  under  the  evidence,  purely 
conjectural.  The  defendant  testified  that  the  liquid  he  then 
gave  his  wife  was  whisky  and  water.  Mrs.  Reeves,  who  was 
present  when  he  was  giving  it,  testified  that  the  liquid  was 
in  a  small  whisk>--glass,  and  had  the  appearance  of  whisky 
and  water.  It  was  given  without  any  secrecy,  in  the  presence 
of  the  housekeeper,  and  it  is  not  contended  that  whisky  or 
water  in  her  then  condition  was  not  a  proper  stimulant  to 
give  her. 

Now,  as  to  the  clinical  symptoms  and  pathological  conditions. 

Dr.  Morgan,  a  physician  and  chemist  and  toxicologist  of 
many  years'  experience,  called  on  behalf  of  the  defense, 
testified:  **Veratnmi  viride,  when  taken  in  poisonous  doses, 
acts  upon  the  system,  first,  the  same  as  mustard  and  water,  it 
being  a  powerful  irritant.  It  irritates  the  lining  membrane 
of  the  stomach  and  causes  vomiting.  After  that,  if  it  is 
absorbed  into  the  system,  the  patient  becomes  depressed,  be- 
comes weak,  and  is  covered  with  a  cold  perspiration.  In  case 
that  death  follows  veratrum  viride  poisoning,  it  is  not  until 
quite  a  time  after  the  administration  of  the  drug.  The  short- 
est time  in  which  death  has  occurred  following  veratrum  viride 
poisoning  being  thirteen  hours,  and  it  has  been  prolonged 
until  death  has  occurred,  twenty-four  hours  after  having  taken 
the  dose.  .  .  .  The  first  symptoms  of  veratrum  viride  taken 
in  poisonous  doses  is  the  irritation  of  the  stomach  and  vomit- 
ing.*' Dr.  Endicott  for  the  prosecution  testified  that,  **the 
symptoms  of  veratrum  viride,  when  given  in  poisonous  doses, 
is  a  partial  collapse,  then  slight  pulse,  usually  covered  with 
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a  cold  perspiration,  and  as  a  usual  thing  suffering  from 
nausea.  Vomiting  does  not  frequently  accompany  it,  but 
if  taken  internally  vomiting  would  accompany  it  in  a  large 
majority  of  cases,  but  not  immediately;  sometimes  produces 
intense  burning  in  the  stomach." 

This  is  a  fair  embodiment  of  all  the  testimony  in  the  case 
as  to  the  effect  of  veratrum  viride  upon  the  stomach  when 
administered  in  poisonous  doses.  From  it  it  appears  that 
veratrum  viride  is  a  slow  poison,  and  that  death  would  not 
result  from  it  within  at  least  thirteen  hours  after  it  was  given. 
This  is  the  only  evidence  in  the  case  as  to  the  time  within 
which  death  would  earliest  ensue.  Defendant  obtained  the 
drug  about  five  p.  m.  Assuming  that  he  administered  it, 
or  commenced  doing  so,  immediately  after  obtaining  it  (which 
is  not  claimed),  still,  as  Mrs.  Staples  died  at  8:15  p.  m.,  it 
would  appear  from  the  only  expert  evidence  on  the  subject 
that  a  sufficient  time  (three  hours  and  a  quarter)  had  not 
elapsed  for  the  poison  to  have  occasioned  her  death.  Respond- 
ent insists  that,  owing  to  the  weakened,  debilitated  condition 
of  Mrs.  Staples,  the  administration  of  a  poisonous  dose  of 
veratrum  viride,  administered  at  the  time  it  is  claimed  it 
was  (7:30  p.  mJ,  would  cause  death  in  a  much  shorter  time 
than  if  administered  to  one  in  good  health.  This  may  or 
may  not  be  true.  Whether  veratrum  viride  in  poisonous  doses 
would  operate  more  speedily  on  Mrs.  Staples,  on  account  of 
her  debilitated  condition,  so  as  to  cause  her  death,  and  within 
what  time  it  would  so  operate,  were  pertinent  and  essential 
matters  of  proof  in  the  case,  and  neither  jury,  counsel,  nor 
this  court  can  indulge  in  a  speculation  on  the  subject  contrary 
to  the  only  evidence  in  the  case  upon  that  point.  But  aside 
from  this,  there  was  an  absence  of  the  symptoms  which  accom- 
pany poisoning  from  veratrum  viride.  There  was  no  vomiting. 
This  is  testified  to  by  the  defendant,  but,  laying  his  testimony 
aside,  it  is  also  testified  to  by  Mrs.  Reeves,  the  housekeeper, 
who  was  present  from  the  time  the  liquid,  which  is  claimed  by 
the  prosecution  to  have  been  veratrum  viride,  was  adminis- 
tered until  Mrs.  Staples  died.  "Whatever  may  be  said  of  the 
testimony  of  the  defendant,  the  integrity  of  Mrs.  Reeves  as 
a  witness,  and  the  accuracy  of  her  observations  in  the  sick- 
room, are  not  questioned.  She  testifies  that  during  that  period 
there  was  no  vomiting,  and  the  evidence  clearly  shows  that 
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at  no  period  during  Mrs.  Staples  *s  sickness  was  there  any. 
To  meet  this  testimony,  it  is  again  insisted  by  respondent  that 
the  slight  vitality  of  Mrs.  Staples  prevented  the  exhibition 
of  these  symptoms.  But  it  nowhere  appears  from  the  evi- 
dence that  this  debilitated  condition  would  prevent  this  char- 
acteristic symptom  of  the  poisoning  from  appearing.  No 
witness  testifies  that  it  would,  but,  on  the  contrary,  all  testified 
that  it  is  a  symptom  which  will  appear.  The  position  of 
counsel  seems  to  be  that  while  the  death  of  Mrs.  Staples  was 
occasioned  by  the  administration  of  the  poison,  yet  before  the 
symptoms  showing  that  she  was  so  poisoned  appeared  she  died. 
Whatever  merit  there  may  be  in  this  position,  nothing  in  the 
evidence  in  the  case  furnishes  any  basis  for  it  being  taken. 
If  she  was  poisoned  by  veratrum  viride,  the  expert  evidence 
shows  that  this  symptom  of  it  would  have  manifested  itself; 
as  it  did  not,  it  is  evidence  strongly  tending  to  show  that  she 
was  not  so  poisoned. 

We  now  come  to  the  autopsy,  and  will  consider  its  bearing, 
first,  on  the  matter  of  poisoning  by  veratrum  viride.  The 
exhumation  of  the  body  was  forty-eight  days  after  death. 
As  to  the  autopsy  itself,  the  testimony  of  the  two  autopsy 
physicians  is  that  they  found  no  pathological  or  diseased  con- 
dition sufficient  in  their  opinion  to  account  for  the  death  of 
Mrs.  Staples ;  there  was  no  apparent  cause  of  death  that  they 
could  ascertain,  which,  of  course,  must  be  taken  to  include 
that  they  did  not  find  any  evidence  of  poisoning  by  veratrum 
viride  or  any  other  poison.  Professor  Price,  the  chemist,  to 
whom  the  stomach  was  sent,  testified  that  as  far  as  veratrum 
viride  was  concerned,  he  found  no  evidence  of  its  presence 
in  the  analysis  of  the  stomach  which  he  made.  This  evidence, 
if  the  presence  of  veratrum  viride  could  have  been  discovered 
by  an  autopsy,  or  by  chemical  test  after  death,  would  be 
almost  persuasive  proof  that  veratrum  viride  had  not  been 
administered  to  the  deceased.  To  meet  this,  however,  the 
prosecution  introduced  the  evidence  of  the  autopsy  physicians, 
testifying  as  such,  and  not  as  chemists  or  toxicologists,  to  the 
effect  that  veratrum  viride  being  a  vegetable  drug,  if  admin- 
istered, all  traces  of  it  would  disappear  between  two  and  three 
weeks  after  death.  To  be  specific.  Dr.  Endicott  was  asked: 
**Q.  How  long  after  it  (veratrum  viride)  would  be  admin- 
istered could  it  be  found  T— A.  It  could  not  be  found  any  great 
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length  of  time  after  death  in  my  opinion,  because  it  is  a 
vegetable  compound;  it  would  decompose. — Q.  How  long 
woxdd  it  take  this  particular  drug  to  decompose,  being  a 
vegetable  matter,  after  being  administered? — ^A.  I  could  not 
state  a  definite  period  of  time. — Q.  WeU,  can  you  give  about 
the  timet — ^A.  Well,  I  should  say  in  two  weeks  anyway,  that 
there  would  not  a  trace  be  found."  On  the  subject  Dr.  Gall 
testified:  **Q.  How  long  would  it  take,  being  a  vegetable  drug 
— ^how  long  would  it  take  to  decompose? — ^A.  WeU,  I  don't 
know;  it  is  a  difScult  question  to  answer;  it  would  depend  a 
good  deal. — Q.  Just  about? — ^A.  Oh,  about  two  or  three  weeks 
I  should  think."  And  on  cross-examination  he  stated:  ^^I 
never  saw  any  one  die  from  it  [veratrum  viride] .  I  never  saw 
any  sample  that  would  demonstrate  to  me  that  it  would  de- 
compose or  disappear  in  two  or  three  weeks;  only  say  from 
my  own  general  knowledge,  because  when  decomposition  sets 
in  generally  those  vegetable  properties  decompose.  Well,  you 
would  allow  about  two  or  three  weeks  for  decomposition  to 
start,  that  is  all ;  there  was  a  certain  amount  of  decomposition 
in  this  body.  But  for  a  body  that  had  been  buried  seven 
weeks  it  was  remarkably  well  preserved;  no  evidence  of 
decomposition  in  the  heart." 

Now,  it  will  be  observed  from  this  testimony  that  the 
evidence  of  the  physicians  as  to  inability  to  detect  the  pres- 
ence of  veratrum  viride  poisoning  in  a  body  proceeds  upon 
the  theory  that  veratrum  viride  in  their  opinion  is  a  vegetable 
drug  and  disappears  with  the  decomposition  of  the  body; 
otherwise,  it  could  be  detected.  But  there  was  no  evidence  that 
the  body  was  decomposed  at  the  time  of  the  autopsy,  or  that 
decomposition  had  set  in.  Dr.  Gall's  own  evidence  largely 
negatives  that  proposition,  and  the  testimony  of  Daneri,  the 
embalmer,  is  that  when  he  exhumed  the  body  for  the  autopsy 
it  was  just  as  natural  as  the  day  he  put  it  down  and  buried 
it;  almost  petrified;  that  to  the  touch  it  was  like  putting  your 
finger  on  a  piece  of  iron.  If,  then,  the  only  reason  why  ver- 
atrum viride,  if  administered,  could  not  be  discovered  in 
a  dead  body  would  be  because  decomposition  had  set  in,  as 
it  had  not  set  in  on  the  body  of  deceased,  there  was  no  reason 
why  a  proper  examination  or  analysis  to  discover  it  would 
not  have  revealed  its  presence. 

The  evidence  of  the  autopsy  physicians  is  the  only  evidence 
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in  the  case  that  veratnun  viride  disappears  witliin  a  few 
weeks.  In  fact,  this  testimony  and  that  of  the  two  following 
witnesses  is  the  only  evidence  on  the  point. 

Professor  Price,  the  chemist  and  toxicologist,  testifying  as 
to  his  analysis  of  the  stomach,  was  asked  whether  veratrum 
viride  administered  fifty  days  prior  to  an  autopsy  could  be 
discovered  in  then  making  an  analysis  of  the  stomach,  to 
which  he  responded:  **I  have  no  personal  experience  myself 
to  enable  me  to  say  how  long  this  veratrum  viride  will  remain 
in  the  stomach  after  death,  and  from  all  my  investigation 
among  the  authorities  they  are  silent  on  that  subject."  He 
also  designated  veratruin  viride  as  an  alkaloid.  Dr.  Morgan, 
a  physician,  and  also  a  chemist  and  toxicologist  of  experience, 
testified  that,  **  there  is  no  evidence  upon  which  we  can  base 
a  positive  opinion,  as  to  how  long  veratrum  viride  taken  into 
the  stomach  would  remain  before  decomposition  would  set  in ; 
it  is  an  alkaloid;  morphine  will  remain  in  the  human  body 
one  or  two  years  after  death,  and  strychnine  as  long  as  ten 
years.  Morphine,  strychnine,  and  veratrum  viride  are  all 
alkaloids,  and  we  could  reasonably  expect  to  find  them  in  the 
body  for  a  period  of  a  year  or  two,  any  one  of  the  three." 

Before  proceeding  to  a  further  consideration  of  the  case, 
it  is  proper  at  this  point  to  say  that  when  the  defendant  was 
on  the  stand  he  did  not  state,  nor  did  his  counsel  make  inquiry 
of  him,  as  to  what  had  become  of  the  veratrum  viride  which  he 
purchased.  This,  doubtless,  was  an  oversight  on  the  part  of 
defendant's  counsel,  and,  at  best,  only  shows  that  he  did  not 
account  for  it.  His  failure,  however,  to  testify  on  direct 
examination  on  this  subject  did  not  preclude  the  prosecution 
from  making  inquiry  in  that  direction,  if  it  so  desired ;  hence, 
it  was  a  possible  oversight  on  the  part  of  both  the  defense 
and  prosecution  that  the  subject  was  not  gone  into. 

We  do  not  think  that  any  further  discussion  of  the  evidence 
upon  this  branch  of  the  case  is  necessary,  and  without  com- 
menting upon  it  further  than  we  have,  we  now  pass  to  a 
consideration  of  the  evidence  bearing  upon  the  claim  of  the 
prosecution  that  the  deceased  came  to  her  death  from  arsenical 
poisoning. 

This  branch  of  the  case,  in  our  judgment,  requires  less  dis- 
cussion than  we  have  devoted  to  the  claim  of  poisoning  by 
veratrum  viride.     There  is  no  evidence  that  defendant  had 
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procured  or  had  in  his  possession  any  arsenic.  As  a  physician 
he  may  have  had  it,  but  there  is  no  proof  that  he  did.  Neither 
at  any  time  during  her  illness  did  Mrs.  Staples  exhibit  any 
symptoms  of  arsenical  poisoning.  As  to  those  symptoms  there 
is  no  dispute.  Dr.  Morgan  testified:  ''The  first  symptoms 
of  arsenical  poisoning  is  a  burning  sensation  in  the  throat 
and  stomach  and  an  intense  desire  for  water;  then  follows 
vomiting,  which  is  so  severe  that  it  cannot  be  controlled,  the 
patient  constantly  desiring  water,  and  as  often  as  it  is  given 
constantly  vomiting  it.  After  that  we  usually  find  a  diar- 
rhoea, and  the  vomiting  becomes  streaked  with  blood;  the 
diarrhoea  is  of  a  peculiar  character  known  as  the  rice  water 
stools  and  contains  patches  of  mucous  membrane  from  the 
intestines.  The  patients,  if  they  die,  usually  die  in  from  six 
hours  to  two  days." 

Dr.  Tiffany  said:  ''Arsenic  irritates  the  lining  membrane 
of  the  stomach  and  intestines,  and  it  creates  more  or  less 
vomiting  and  purging,  running  off  condition  of  the  bowels. 
Vomiting  takes  place  when  it  is  used  beyond  physiological 
action  to  a  poisonous  extent.  As  soon  as  there  was  enough 
irritation  of  the  stomach.  The  administration  or  receipt  of 
arsenic  in  poisonous  doses  in  the  stomach  would  cause  irrita- 
tion within  a  few  hours.  In  the  case  of  taking  by  the  mouth 
of  arsenical  poisoning,  the  irritation  would  leave  on  the  in- 
ternal organs  a  congested  condition,  an  aridness,  an  inflamed 
condition.  ...  If  one  poisonous  dose  was  administered  at 
a  time  it  would  produce  vomiting." 

The  sickness  of  the  deceased  covered  a  period  of  over  two 
weeks,  and  there  is  no  evidence  whatever  that  at  any  time 
the  gymptoms  attending  arsenical  poisoning  exhibited  them- 
selves. There  was  no  vomiting  or  purging.  Neither  did  the 
autopsy  or  the  chemical  analysis  of  the  stomach  show  any 
irritated  condition  of  either  the  stomach  or  of  any  other 
internal  organ  of  the  body.  Arsenic,  it  is  true,  was  found  in 
the  stomach.  But  the  evidence  shows  that  its  presence  there 
could  have  resulted  through  the  process  of  embalming,  and,  as 
far  as  the  evidence  on  that  point  is  concerned,  it  is  quite 
apparent  that  it  did.  There  is  only  one  witness — Dr.  Morgan 
— who  testifies  upon  this  subject.  Professor  Price,  who  made 
the  analysis,  nowhere  says  (and  there  is  no  pretense  that  any 
other  witness  testified  on  the  subject)  that  it  could  not  have 
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gotten  into  the  stomach  as  the  result  of  embalming.  The  most 
that  can  be  claimed  for  his  testimony  (which  is  the  deduction 
that  the  prosecution  arrives  at  from  it ;  but  not  what  the  pro- 
fessor said)  is  that  as  the  chemist  did  not  find  chloride  of 
zinc,  bichloride  of  mercury,  formaldehyde,  or  alum,  but  only 
arsenic,  in  his  analysis,  that  therefore  the  arsenic  could  not 
have  gotten  into  the  stomach  from  the  embalming  fluid;  that 
if  it  did,  the  other  ingredients  of  the  fluid  would  also  be  found 
there.  The  professor  did  testify  that  he  found  no  chloride 
of  zinc  or  bichloride  of  mercury,  but  did  not  say  why  he  did 
not  find  them.  He  testified  also  that  he  found  no  trace  of 
formaldehyde  or  of  alum,  but  the  reason  for  this,  as  he  says, 
is  because  he  did  not  look  for  them.  As  to  the  presence  of 
arsenic  in  the  stomach,  he  did  not  testify  that  it  could  not 
have  gotten  into  the  stomach  from  the  embalming  fluid.  His 
only  testimony  on  that  point  was  "that  he  found  there  the 
quantity  of  arsenic  stated. 

Dr.  Morgan,  an  equally  reputable  chemist,  stated  his  belief 
that  the  arsenic  in  the  stomach  came  from  the  embalming 
fluid,  and  in  addition  said:  **My  experience  has  taught  me 
to  believe  that  it  is  impossible  for  an  organ  in  the  human  body 
to  be  within  a  few  inches  of  embalming  fluid  for  the  period 
of  forty-eight  days  without  absorbing  some  of  the  arsenic. 
The  embalming  fluid  injected  into  the  right  femoral  artery 
would  travel  up  the  femoral  artery  a  few  inches  and  reach 
the  aorta,  which  is  the  largest  artery  in  the  body,  and  being 
mixed  with  blood  would  pass  on  up  to  the  heart.  Now,  the 
stomach  lies  right  over  the  aorta,  not  being  separated  from 
the  interior  of  the  aorta  by  more  than  an  inch,  and  it  would 
only  have  to  travel  that  small  distance  of  tissue  in  order  to 
reach  the  stomach."  He  further  testified,  giving  his  reasons 
therefore,  which  space  prevents  quoting,  that  it  was  possible 
for  arsenic  to  pass  from  the  embalming  fluid  to  the  stomach 
without  the  chloride  of  zinc  or  bichloride  of  mercury  showing 
itself  there ;  that  arsenic  when  injected  into  a  dead  body  will 
commence  diffusing  itself  through  the  tissue  at  once,  which 
the  other  salts  will  not  immediately  commence  to  do,  nor 
will  they,  ** until  such  time  as  the  body  turns  to  liquid,"  when 
they  will  also  travel.  In  addition  to  this  he  made  an  experi- 
ment with  the  embalming  fluid  of  Mr.  Daneri  upon  the  stomach 
of  a  deceased  person,  which  actual  experiment  confirmed  the 
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opinion  he  entertained  and  expressed.  The  opinion  of  Dr. 
Morgan  with  respect  to  these  matters  was  not  disputed  by 
any  medical  or  other  opinion  given  in  the  case.  So  much  for 
the  evidence  relating  to  arsenical  poisoning. 

In  addition  to  these  particxdar  facts  relative  to  the  claim 
of  the  prosecution  that  the  death  of  deceased  was  occasioned 
by  poisoning  there  was  other  evidence,  to  be  referred  to  gen- 
erally. 

Reputable  expert  physicians  testified  that  the  autopsy  made 
by  the  autopsy  physicians  was  incomplete,  and  was  not 
sufficient  to  determine  whether  the  deceased  had  died  from 
typhoid  fever  or  not,  while  the  same  physicians  testified 
that  from  the  symptoms  attending  the  sickness  of  deceased, 
they  were  satisfied  that  she  had  died  of  typhoid  fever.  It  was 
further  shown  by  the  evidence  of  disinterested  parties  that 
defendant  and  his  wife  had  lived  happily  together,  and  that 
during  her  illness  he  treated  her  kindly,  and  seemed  to  do 
everything  that  he  could  to  help  her  and  alleviate  her  suffer- 
ings. 

This  is  as  far  as  we  deem  it  necessary  to  state  the  evidence 
in  the  case.  We  do  not  concern  ourselves  with  many  sug- 
gestions, more  of  an  argumentative  character  than  otherwise 
(but  even  as  such  quite  cogent),  made  by  counsel  for  appel- 
lant which  he  claims  are  inconsistent  and  incompatible  with 
the  theory  of  the  prosecution  that  the  death  of  deceased  was 
occasioned  through  poisoning.  We  content  ourselves  with 
the  evidence  as  we  have  stated  it,  which  in  our  judgment,  did 
not  warrant  the  verdict  of  the  jury. 

It  will  be  i>erceived  that  the  evidence  in  the  case  relied  on 
to  establish  the  guilt  of  the  defendant  is  practically  circum- 
stantial, and  it  is  elementary  law  that  where  the  evidence  is 
of  such  a  character  it  must  be  not  only  consistent  with  the  hy- 
pothesis of  guilt,  but  inconsistent  with  any  other  rational 
hypothesis.  The  deduction  to  be  drawn  from  these  circum- 
stances is  ordinarily  one  for  the  jury,  but  where,  in  a  case 
such  as  this,  every  circumstance  relied  on  as  incriminating 
is  equally  compatible  with  innocence,  there  is  a  failure  of 
proof  necessary  to  sustain  a  conviction,  and  the  question  pre- 
sented is  one  of  law  for  the  court.  The  prosecution  has  the 
burden  of  proof.  The  defendant  is  presumed  innocent  until 
the  proof  satisfies  the  jury  beyond  a  reasonable  doubt  of  his 
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guilt.  The  right  of  a  jury  to  return  a  verdict  of  guilty  is 
not  an  arbitrary  right.  The  sufficiency  of  their  verdict  must 
be  tested  by  determining  whether  the  evidence  upon  which 
that  verdict  is  framed  was  of  such  a  character  that  they  could 
say  from  it  that  in  their  judgment  no  reasonable  doubt  of  the 
defendant's  guilt  existed.  Now,  considering  the  evidence  in 
the  case  at  bar  under  these  elementary  rules  of  law,  there  was 
no  proof  in  the  case  that  the  wife  of  defendant  died  from 
arsenical  poisoning;  in  fact,  the  evidence  is  not  only  con- 
sistent with  the  claim  of  defendant  that  she  did  not,  but  it 
may  be  said  that  the  preponderance  of  evidence  in  the  case 
is  to  the  effect  that  she  did  not.  As  to  poisoning  by  veratrum 
viride :  Aside  from  the  opinion  of  the  experts  that  Mrs.  Staples 
died  of  typhoid  fever,  from  which  she  was  concededly  suffer- 
ing, the  clinical  and  pathological  conditions  tend  to  show 
that  she  did  not  die  from  the  administration  of  that  poisonous 
drug.  The  only  evidence  at  all  as  to  veratrum  viride  is  that 
the  defendant  got  it,  and  that  he  administered  to  her  a  liquid 
which  looked  like  it.  The  most  that  can  be  said  of  his  par- 
ticular evidence  is  that  it  might  have  been  sufficient  to  have 
raised  a  suspicion  in  the  mind  of  the  jury  that  he  did  ad- 
minister it.  Certainly  it  was  not  effective  for  any  other 
purpose.  This,  however,  could  only  be  a  suspicion,  and  no 
jury  have  a  right  to  declare  forfeited  the  life  of  a  defendant 
upon  mere  suspicion.  Especially  is  this  true  when  the  facts 
upon  which  the  suspicion  might  have  been  generated  are 
entirely  consistent  with  innocence;  and  could  exist  without 
the  defendant  being  guilty  of  the  heinous  offense  of  which 
he  is  accused.  No  man  can  be  convicted  of  murder  upon 
evidence  which,  at  best,  leaves  the  question  of  criminal  agency 
in  causing  death,  if  not  reasonably  doubtful,  at  least  merely 
conjectural. 

We  are  not  unmindful  of  the  claim  of  the  prosecution  that 
there  existed  a  motive  for  the  death  of  Mrs.  Staples ;  a  desire 
on  the  part  of  defendant  to  get  rid  of  her  so  that  he  might 
enjoy  the  society  of  Mrs.  Hoxie.  Assuming  (which  the  evi- 
dence does  not  clearly  show)  that  a  meretricious  relationship 
between  them  existed  prior  to  Mrs.  Staples 's  death  (the  evi- 
dence is  clear  enough  of  its  existence  a  month  afterwards), 
and  giving  to  the  claim  of  the  prosecution  the  full  force  which 
such  a  relationship  or  desire  might  disclose,  still  this  of  itself 
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was  not  sufficient  to  warrant  the  conviction  of  the  defendant. 
It  is  a  circumstance  to  be  taken  into  consideration  by  the 
jury,  but  not  sufficient  of  itself  to  warrant  a  conviction.  A 
motive  being  shown,  there  must  still  be  evidence  of  the  fact 
of  death  by  poisoning  established  to  a  moral  certainty,  and 
conceding  that  there  was  sufficient  proof  upon  which  the  jury 
could  deduce  a  motive  in  this  case,  still,  as  we  have  endeavored 
to  point  out,  the  evidence  was  otherwise  insufficient  to  prove 
the  corpus  delicti;  it  was  entirely  insufficient  to  warrant  the 
jury  in  finding  to  a  moral  certainty  that  deceased  died  of 
poison  administered  by  the  defendant.  Motive,  while  a  potent 
factor  in  the  sum  of  evidence  proving  guilt,  is  not  in  itself 
sufficient  to  sustain  a  conviction  in  the  absence  of  other  proof 
tending  clearly  to  show  criminal  agency  on  the  part  of  de- 
fendant causing  death. 

The  same  may  be  said  of  what  is  denominated  by  the  prose- 
cution evidence  of  the  flight  of  the  defendant.  No  doubt  but 
that  the  jury  had  the  right  to  consider  this  evidence,  and  its 
potency  was  for  their  determination.  That  evidence,  however, 
simply  amounted  to  this,  that  a  month  after  Mrs.  Staples 's 
death  defendant  took  up  his  residence  in  the  Gait  House  in 
San  Francisco  with  Mrs.  Hoxie;  that  he  had  his  office  for 
the  practice  of  his  profession  there,  and  his  professional  sign 
prominently  displayed ;  that  on  October  22,  1905,  Mrs.  Hoxie, 
being  fearful  that  her  husband  had  discovered  her  where- 
abouts, and  fearing  injury  from  him,  prevailed  on  defendant 
to  take  her  away  from  San  Francisco ;  that  they  left  hurriedly 
in  the  night-time  and  went  to  Ensenada,  Lower  California, 
where  defendant  engaged  again  in  the  practice  of  his  pro- 
fession under  his  own  name  and  professional  sign;  that  he 
remained  in  Ensenada  about  two  months,  and  then,  in  com- 
pany with  Mrs.  Hoxie,  went  back  into  the  country  about 
thirty  miles  to  the  ranch  of  a  man  named  Blackwell,  where 
they  were  arrested.  The  evidence  shows  that  the  defendant 
during  all  these  times  kept  his  true  name,  did  business  under 
it,  made  no  effort,  as  far  as  these  matters  are  concerned,  to 
hide  his  identity,  and  there  was  no  evidence  to  show  that  he 
ever  knew  till  after  his  arrest  that  any  suspicion  existed  aa 
to  the  cause  of  his  wife's  death,  or  that  any  autopsy  upon 
her  remains  had  been  held. 

We  think  we  have  mentioned  every  claim  of  the  prosecution 
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and  discussed  all  the  important  evidence  addressed  to  each, 
and  our  conclusion  from  a  consideration  of  the  whole  ease  is 
that  the  evidence  as  we  have  recited  it  did  not  warrant  the 
jury  in  the  verdict  against  the  defendant,  and  for  that  reason 
the  judgment  and  order  denying  a  new  trial  must  be  reversed. 

Aside  from  the  cohtention  that  the  evidence  was  insufficient 
to  warrant  the  verdict  of  the  jury,  it  is  insisted  by  the  de- 
fendant that  the  court  committed  error  in  its  rulings  relative 
to  the  admission  of  evidence,  in  denying  challenges  to  the 
jury  interposed  by  defendant,  and  in  its  refusal  to  give 
certain  instructions.  We  think  there  was  no  error  as  to  the 
rulings  concerning  challenges  to  the  jurors,  and  as  to  the 
particular  rulings  relative  to  the  testimony  of  certain  wit- 
nesses, we  do  not  think  they  disclose  any  error. 

The  court  admitted,  under  the  claim  of  motive,  evidence  of 
the  destruction  of  rented  premises  occupied  by  the  defendant 
in  Amador  City  in  1902.  This  evidence  was  admitted  on  the 
theory  that  it  supplied  an  additional  motive  for  the  murder 
by  defendant  of  his  wife  because  she  knew  that  his  destruc- 
tion of  these  premises  was  incendiaiy,  and  might  have  prose- 
cuted him  for  arson.  In  our  judgment  all  the  evidence  was 
inadmissible.  In  this  regard  it  is  sufficient  to  say  that  when 
this  alleged  arson  was  committed  the  wife  of  defendant  was 
not  in  Amador  City,  knew  nothing  about  the  fire,  and  that 
the  evidence  introduced  to  show  arson  on  the  part  of  defendant 
wholly  failed  to  prove  it.  We  do  not  perceive  that  the  court 
erred  in  refusing  to  give  the  instructions  tendered  by  defend- 
ant. They  were  all  substantially  given  in  the  charge  of  the 
court. 

The  judgment  and  order  denying  a  new  trial  are  reversed, 
and  the  cause  remanded  that  a  new  trial  may  be  had. 

Henshaw,  J.,  Angellotti,  J.,  Shaw,  J.,  Hall,  J.,  and  Sloss,  J., 
concurred. 

Note. — Justice  McFarland  being  unable  to  act,  Justice  Hall, 
one  of  the  justices  of  the  district  court  of  appeal  for  the  first 
appellate  district,  participates  herein  pro  tempore,  pursuant 
to  section  4  of  article  VI  of  the  constitution. 
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[S.  P.  No.  4194.    In  Bank.— Jnly  12,  1906.] 

GOLDBBEG,  BOWBN  &  COMPANY,  Respondent,  v. 
STABLEMEN'S  UNION,  LOCAL  No.  8760,  T.  F.  FINN 
et  al.,  Appellants. 

iNjuNonoN^BoYOOTT— Intimidation  of  Employees  and  Custom- 
IBS. — ^A  court  of  eqoitj  will  enjoin  a  combination  and  conspiracy 
of  a  local  union  to  boycott  plaintiff's  business,  which  has  had 
the  purpose  and  effect,  by  means  of  pickets  and  placards  main- 
tained in  front  of  plaintiff's  place  of  business,  to  intimidate  other 
employees  and  the  patrons  and  customers  of  plaintiff  who  may 
desire  or  attempt  to  do  business  with  plaintiff. 

Id. — ^Inadequate  Bembdt  at  Law. — It  is  clear  that  the  remedy 
at  law  in  such  case  is  inadequate,  both  in  respect  to  the  recovery 
of  damages  and  in  respect  to  the  continuing  and  irreparable 
nature  of  the  injury  which  is  not  capable  of  admeasurement  accord- 
ing to  legal  principles. 

Id. — ^Injunction  too  Broad — Expression  of  Opinion — Slander — ^Dis- 
CONNECTED  AcT8.~An  injunction  is  too  broad  which  restrains  the 
defendant  from  the  mere  expression  of  opinion  at  any  time  and 
place  as  to  plaintiff  and  its  business,  and  which  would  at  the  worst 
only  consist  of  slander,  which  could  not  be  reached  in  this  form  of 
action,  and  which  restrains  acts  not  connected  with  or  incidental 
to  the  main  acts  properly  enjoined;  and  the  injunction  will  be 
modified  in  those  respects. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  B.  Lister,  for  Api>ellant8. 

Bush  Finnell,  for  Respondent 

McFARLAND,  J. — This  is  an  action  for  injunction  to  re- 
strain the  defendants,  who  are  members  of  the  Stablemen's 
Union,  Local  No.  8760,  from  doing  certain  alleged  damaging 
acts  to  plaintiff,  which  acts  are  mostly  connected  with  what 
is  called  a  ^'boycott''  of  plaintiff's  business  by  the  defendants. 
A  demurrer  on  the  general  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
also  on  some  special  grounds,  was  interposed  by  defendants. 
The  demurrer  was  overruled;  and  defendants  declining  to 
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answer,  judgment  was  rendered  for  plaintiff.  From  this 
judgment  defendants  appeal. 

We  see  no  merits  in  the  special  grounds  of  demurrer,  and 
do  not  deem  it  necessary  to  specially  notice  them.  The  main 
question  is  whether  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action. 

The  plaintiff  was  a  corporation,  and  at  the  time  mentioned 
in  the  complaint,  was  engaged,  at  its  places  of  business,  **in 
selling  groceries  and  general  household  goods  to  various  pa- 
trons and  customers  with  whom  it  had  established  business 
relations,  and  with  the  public  in  general,  upon  whose  patron- 
age and  trade  plaintiff  depends  for  its  existence."  Its  places 
of  buiginess  were  No.  432  Pine  Street,  and  No.  232  Sutter 
Street,  in  the  city  and  county  of  San  Francisco.  It  also 
had  a  place  at  No.  965  Sutter  Street  which  was  used  as  a 
stable,  in  which  the  horses  and  vehicles  used  in  carrying  on 
its  business  were  kept  and  cared  for.  It  is  averred  that  in 
September,  1904,  defendants  notified  plaintiff  itt  its  place  of 
business.  No.  432  Pine  Street,  that  plaintiff  must  continue  to 
pay  certain  wages  to  its  employees  at  said  stable,  or  defend- 
ants would  order  a  strike  and  cause  all  of  the  union  stablemen 
employed  by  plaintiff,  of  whom  there  were  many,  to  quit 
plaintiff's  employment.  On  or  about  October  3,  1904,  plain- 
tiff notified  defendants  that  it  would  not  comply  with  said 
demand,  but  would  exercise  the  right  to  pay  its  said  employees 
what  employees  in  the  same  kind  of  work  were  receiving  from 
their  employers.  It  is  further  averred  that  thereupon,  and 
on  or  about  said  October  3,  1904,  **the  said  defendants  entered 
into  a  combination,  confederation  and  conspiracy,  for  the  pur- 
pose of  coercing  plaintiff  to  subject  the  control  of  its  business 
to  the  said  Stablemen's  Union,  Local  No.  8760,  and  the  mem- 
bers thereof,  by  inaugurating  and  declaring^  a  boycott  on  the 
said  business  of  said  plaintiff,  and  thereupon  and  on  the  3d 
day  of  October,  1904,  in  pursuance  of  said  unlawful  combina- 
tion, confederation  and  conspiracy,  placed  and  continue  to 
place,  representatives  or  pickets  in  front  of  the  places  of 
business  of  plaintiff,  carrying  placards  or  transparencies 
which  are  false  in  fact,  bearing  the  words  and  figures  as  fol- 
lows, to  wit:  ''Unfair  firm;  reduced  wages  of  employees  50c 
per  day.    Please  don't  patronize." 

It  is  further  averred  "that  subsequent  to  the  3d  day  of 
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October,  1904,  and  since  the  said  boycott  so  ordered  as  afore- 
said by  said  Stablemen's  Union,  Local  No.  8760,  the  said 
Stablemen's  Union  and  the  members  thereof  have  conspired^ 
confederated  and  combined  among  liiemselves  and  with  other 
parties  to  the  plaintiff  unknown,  and  will  continue  to  con- 
spire, confederate  and  combine  among  themselves  and  with 
other  parties  to  the  plaintiff  unknown,  to  provide  means  and 
methods  for  impeding  the  plaintiff  in  the  conduct  and  trans- 
action of  its  aforesaid  business,  to  interfere  with  employees, 
not  members  of  said  union,  employed  by  said  plaintiff,  who 
are  engaged  in  a  line  of  work  other  than  that  of  stablemen, 
and  to  greatly  impede  and  obstruct  the  plaintiff  in  carrying 
on  its  aforesaid  business,  and  by  threats  and  intimidations  by 
reason  of  maintaining  pickets  or  representatives  in  front  of 
the  said  places  of  business  of  plaintiff,  compel  and  force  said 
employees  engaged  in  other  lines  of  work  than  that  of  stable- 
men to  quit  the  services  of  plaintiff." 

It  is  further  averred  "that  the  defendants  in  furtherance 
of  their  said  combination,  confederation  and  conspiracy,  have 
placed  and  continue  to  place  in  front  of  the  aforesaid  places 
of  business  of  plaintiff  said  representatives  or  pickets,  and 
that  said  representatives  or  pickets  are  for  the  purpose  of  not  | 
only  inducing  but  intimidating  the  non-union  employees  of  /       4^ 
plaintiff  to  quit  its  service,  and  are  for  the  purpose  of  intimi-  / 
dating  patrons  and  customers  of  plaintiff  who  may  desire/ 
or  attempt  to  do  business  with  the  said  plaintiff."     It  is* 
further  averred  that  by  means  of  said  representatives  and 
pickets  placed  in  front  of  plaintiff's  said  places  of  business 
bearing  the  placards   and  transparencies   above   described, 
**many  patrons  and  customers  of  said  plaintiff  have  been  and     \         / 
now  are  frightened  and  intimidated  from  entering  the  places      1 
of  business  of  plaintiff."    It  is  further  averred  **that  the  said      I 
pickets  or  representatives  are  still  engaged  in  the  acts  herein 
complained  of,  and  threaten  to  continue  the  commission  of  the 
acts  and  each  of  the  said  acts  to  the^  irreparable  damageand 
injury  of  this  plaintiff,  and  that  by  reason  of  and  by  conse- 
quence of  the  acts  herein  set  forth,  plaintiff  has  already  been 
damaged  in  the  sum  of  $500.00,  and  if  the  said  acts  still  con- 
tinue, and  the  said  defendants  threaten  to  continue  the  said 
acts  as  hereinbefore  alleged,  plaintiff  will  be  irreparably  dam- 
aged, and  his  business  will  be  greatly  injured,  if  not  de- 


Digitized  by 


Google 


432        QoLDBEEQ  ETC.  Co.  V.  Stablemen  's  Union.     [149  Cal. 

stroyed."  It  is  further  averred  that  defendants  and  each  of 
them  are  financially  irresponsible  and  unable  to  respond  in 
damages  to  any  judgment  against  them  on  account  of  the 
commission  of  the  acts  alleged  to  have  been  committed  and 
threatened  to  be  committed  by  them. 

We  think  that  the  complaint  clearly  states  facts  sufficient 
to  constitute  the  cause  of  action  alleged.  It  is  not  necessary 
here  to  undertake  to  define  the  limits  within  which  a  number 
of  persons  conspiring  for  the  purpose  of  injuring  the  business 
of  another  may  legally  do  acts  tending  to  accomplish  that 
result.  It  is  averred  in  the  complaint  that  in  the  case  at  bar, 
and  for  the  purpose  above  stated,  and  with  intent  to  threaten 
and  intimidate  employees  and  patrons  and  customers  of  plain- 
tiff, the  said  defendants  do  keep  immediately  in  front  of 
plaintiff's  place  of  busin^»,  and  threaten  to  so  keep  there, 
representatives  and  pickets  bearing  the  placards  and  trans- 
parencies above  set  forth,  and  that  by  said  means  they  have 
intimidated  patrons  and  customers  of  plaintiff  from  entering 
said  place  of  business,  and  will,  if  not  restrained,  continue 
to  so  intimidate  the  said  patrons.  It  cannot  be  successfully 
contended  that  the  said  acts  of  defendants  committed  immedi- 
ately in  front  of  plaintiff's  place  of  business  as  aforesaid, 
could  not,  in  the  nature  of  things,  have  had  the  effect  of  in- 
timidating plaintiff's  patrons,  and  as  it  is  averred  that  they 
did  have  that  effect,  the  fact  of  such  intimidation  must,  for 
the  purposes  of  this  case,  be  considered  as  established.  And 
such  acts,  having  such  effect,  undoubtedly  interfered  with 
and  violated  plaintiff's  constitutional  right  to  acquire,  possess, 
defend,  and  enjoy  property.  In  many  cases  cited  in  respond- 
ent's brief  a  "boycott"  was  enjoined  without  reference  to  the 
means  used  to  carry  it  into  effect;  as,  for  instance,  in  Oxley 
Stave  Co.  v.  Coopers'  etc.  Union,  72  Fed.  695,  it  was  held 
that  "A  boycott  by  the  members  of  trades  unions  or  assemblies 
(which  term  in  law  implies  a  combiuation  to  inaugurate  and 
maintain  a  general  proscription  of  articles  manufactured  by 
the  party  against  whom  it  is  directed)  is  unlawful  and  may 
be  enjoined  by  a  court  of  equity."  But  there  is  no  necessity 
to  go  that  far  in  the  case  at  bar;  here  the  alleged  acts  tended 
directly  to  intimidate  customers,  and  did  intimidate  them. 
That  in  such  a  case  the  threatened  acts  will  be  enjoined  liaa 
been  frequently  held.     In   Allis  Chalmers  Co.  v.  BeUable 
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Lodge,  111  Fed.  264,  the  court  said:  **That  a  conspiracy 
existed  among  a  number  of  these  oflScers  and  members  to  stop 
and  thereby  injure  the  business  of  complainant  by  intimida- 
tion and  violence  is  evident.  .  .  .  These  being  the  facts  in 
the  case,  the  law  is  clear  and  emphatic.  The  jurisdiction 
being  established,  is  there  any  doubt  as  to  whether  the  court 
should,  in  this  case,  grant  the  temporary  injunction  prayed 
fort  I  am  clear  there  is  not.  As  now  presented,  the  court 
must  grant  the  writ,  in  broad  and  unmistakable  terms,  com- 
mensurate with  the  exigencies  of  the  situation,  as  shown  by 
the  facts  and  evidence  upon  this  proceeding.  To  do  so  will 
work  no  hardship,  nor  will  it  even  hamper  the  actions  of  any 
law-abiding  person.  Indeed,  no  one  Without  purpose  to  com- 
mit an  unlawful  act  could  be  affected  thereby."  In  United 
States  V.  Haggerty,  116  Fed.  510,  the  court  said:  '*This 
court,  however,  has  heretofore,  upon  repeated  occasions,  recog- 
nized the  power  of  the  court  to  issue  injunctions  in  cases 
where  there  is  a  combination  and  conspiracy  upon  the  part 
of  any  class  of  people  to  prevent  them  from  interfering  with 
the  business  of  others."  In  Frank  v.  E  err  old,  63  N.  J.  Eq. 
443,  [62  Atl.  152],  the  court  said:  **Now,  then,  I  think  it  is 
quite  clear  from  what  I  have  said  that  these  defendants  had 
no  right  to  use  the  means  which  are  forbidden  by  the  restrain- 
ing order  now  brought  in  question  to  prevent  these  operatives 
from  continuing  to  work  for  the  complainants,  and  that  in 
doing  so  they  are  inflicting  an  injury  upon  the  complainants, 
in  respect  to  their  private  rights,  precisely  the  same  as  they 
would  if  they  broke,  interfered  with  or  clogged  the  engine 
that  drove  their  machinery,  and  that  for  such  injury  the  com- 
plainants are  entitled  to  a  legal  remedy  by  action.  Now  this 
being  so,  the  next  question  is,  what  right  have  the  complain- 
ants here  in  this  court  asking  for  the  restraining  power  of 
the  court t  Why,  the  answer  to  this  is  twofold:  First,  it  is 
quite  clear  that  the  relief  in  damages  to  be  recovered  in  an 
action  at  law  is  entirely  inadequate.  It  is  quite  absurd  to 
say  that  they  can  sue  each  of  these  persons,  and  recover 
damages  against  them  in  separate  suits,  for  every  little  act 
which  in  the  aggregate  tends  to  result  in  injury.  And,  in 
the  second  place,  the  injury  is  continuing  and  irreparable, 
and  not  capable  of  admeasurement  according  to  legal  prin- 
ciples.   S>o  that  at  law  the  remedy  is  entirely  inadequate.    It 

CXLIX  Cal.— 28 


Digitized  by 


Google 


434        Goldberg  etc.  Co.  v.  Stablemen's  Union.     [149  Cal. 

is,  therefore,  a  clear  case  for  the  interposition  of  a  court  of 
equity  to  exercise  its  preventive  remedy,  and  that  is  the  par- 
ticular sphere  at  this  day  of  a  court  of  equity,  as  contradis- 
tinguished from  a  court  of  law."  There  are  many  other 
cases  to  the  same  effect  decided  in  England,  and  in  many  of 
the  American  states.  Appellants  cite  Davitt  v.  American 
Bakers'  Union,  124  Cal.  99,  [56  Pac.  775] ;  but  in  that  case  it 
was  merely  held  that  the  complaint  was  defective  because  it 
dealt  wholly  in  ** generalities,  presumptions  and  conclusions," 
and  stated  no  ** specific  overt  acts"  done  for  the  purpose  of 
carrying  out  the  alleged  conspiracy.  That  cast^  therefore, 
does  not  apply  to  the  case  at  bar,  for  here  the  specific  acts  are 
alleged. 

Appellants  make  the  bare  statement,  without  argument, 
that  ''an  injunction  in  this  case  is  also  specifically  forbidden 
by  Penal  Code,  page  581."  The  section  of  an  act  of  the 
legislature  there  referred  to,  is  somewhat  diflScult  of  con- 
struction ;  but,  in  the  first  place,  it  cannot,  in  our  opinion,  be 
construed  as  undertaking  to  prohibit  a  court  from  enjoining 
the  main  wrongful  acts  charged  in  the  complaint  in  this 
action;  and,  in  the  second  place,  if  it  could  be  so  construed, 
it  would  to  that  extent  be  void  because  violative  of  plaintiff's 
constitutional  right  to  acquire,  possess,  enjoy  and  protect 
property. 

It  is  contended  by  appellants  that  the  judgment  rendered 
in  this  case  is  too  comprehensive,  and  enjoins  them  from 
doing  some  acts  which  are  not  within  the  averments  of  the 
complaint,  or  within  the  principle,  even  if  conceded  to  be 
correct,  upon  which  the  court  below  based  its  conclusion. 
We  think  that  this  contention  must  be  sustained,  to  the  extent 
at  least  as  is  hereinafter  stated.  Some  parts  of  the  judgment 
seem  to  enjoin  appellants  from  the  mere  expression  of  an 
opinion  at  any  time  or  place  as  to  plaintiff  and  its  business, 
which  would,  at  the  worst,  consist  only  of  slander,  which 
could  not  be  reached  in  this  form  of  action,  and  seem  to  re- 
strain them  from  doing  other  things  which  do  not  appear  to 
be  connected  with  or  incidental  to  the  main  acts  and  threat- 
ened acts  done  at  and  in  front  of  plaintiff's  said  places  of 
business  as  above  stated.  The  judgment  must,  therefore,  be 
modified  so  as  to  eliminate  those  objectionable  parts. 

The  jud^?ment,  after  the  first  paragraph  thereof,  is  amended 
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and  modified  so  as  to  read  as  follows:  **Now,  therefore,  it  is 
oi^dered,  adjudged  and  decreed  that  the  Stablemen's  Union, 
Local  No.  8760  of  San  Francisco,  T.  F.  Finn,  T.  J.  White,  and 
all  and  each  of  the  defendants  herein,  and  each  of  their 
oflScers,  members,  agents,  clerks,  attorneys,  and  servants  be, 
and  they  are  hereby  enjoined  and  restrained  from  interfering 
with,  or  harassing  or  obstructing  plaintiff  in  the  conduct  of 
its  business  at  any  of  its  said  places  of  business  No.  432  Pine 
Street,  No.  232  Sutter  Street,  and  No.  965  Sutter  Street  in 
the  city  and  county  of  San  Francisco,  state  of  California,  by 
causing  any  agent  or  agents,  representative  or  representatives, 
or  any  picket  or  pickets,  or  any  person  or  persons,  to  be 
stationed  in  front  of  or  in  the  immediate  vicinity  of  said 
places  of  business,  with  a  placard  or  transparency  having  on 
it  the  words  and  figures  as  alleged  in  the  complaint  herein,  or 
any  placard  or  transparency  (having  words  or  figures)  of 
similar  import,  and  from,  at  said  places  of  business,  or  in 
front  thereof,  or  in  the  inunediate  vicinity  thereof,  by  means 
of  pickets  or  transparencies,  or  otherwise,  threatening  or  in- 
timidating any  person  or  persons  transacting  or  desiring  to 
transact  business  with  said  plaintiff,  or  being  employed  at 
said  place  or  places  by  the  plaintiff."  And  as  thus  amended 
and  modified  the  judgment  will  stand  aflRrmed. 

Shaw,  J.,  Lorigan,  J.,  Sloss,  J.,  Angellotti,  J.,  Henshaw,  J., 
and  Beatty,  C.  J.,  concurred. 


[S.  P.  No.  3421.     In  Bank.— July  12,  1906.] 
J.  A.  KIMBALL,  Respondent,  v.  F.  A.  McKEE,  Appellant. 

Public  Lands — Government  Survey — ^Judicial  Notice. — The  courts 
take  judicial  notice  of  the  rules  for  making  subdivisional  surveys 
of  public  lands,  of  the  uniform  method  of  numbering  and  desig- 
nating the  sections  and  their  smaller  subdivisions,  and  that,  under 
the  laws  of  the  United  States  and  the  regulations  of  the  land 
office,  no  sales  of  public  lands  are  made  until  the  plat  and  field- 
notes  of  the  subdivisional  survey  of  the  township  in  which  they 
He  have  been  returned  and  approved  and  made  matter  of  public 
record  in  the  surveyor-general's  office  and  in  the  land  office,  by 
certified  copies  thereof;  and  that  the  surveyors  are  required  to 
mark  the  section  comers  with  posts  or  monuments  properly  lettered, 
and  to  show  by  accurate  field-notes  the  distance  and   bearing   of 
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witness-treet  from  section  and  qo&rter-flection  comers  and  the 
natural  features  of  the  country. 

Id. — Object  of  Beoord  of  Fikld-Notbs— Relocation  of  CoBmots  by 
PuBCHASEES. — The  purpoae  of  the  preservation  of  the  field-notes 
with  the  plat  as  matter  of  public  record  in  the  office  of  the  surveyor- 
general  is  to  enable  the  purchasers  of  public  lands  whose  patents 
I  describe  the  land  as  delineated  on  the  approved  plat,  as  well  as 

their  successors,  to  correctly  relocate  the  section  and  quarter-section 
>  eomers,  where,  by  accident  or  design,  the  artificial  monuments  placed 
by  the  official  surveyor  have  been  removed  or  destroyed. 

Id. — Boundaries  —  Goubsss  and  Distances  Gontbolled  bt  Monu- 
ments.— Ck>ur8es  and  distances  are  controlled  in  the  fixing  of 
boundaries  by  visible  monuments,  unless  there  are  other  sufficient 
circumstances  to  corroborate  the  former;  and  this  is  especially 
true  where  the  boundaries  themselves  are  permanent  and  visible, 
such  as  the  bank  of  a  navigable  river  or  the  shore  of  an  ocean. 

Id.— Action  of  Tbbspass  —  Ino(»bbot  Peivats  Subvey  —  Ybbmct 
against  Evidence. — In  an  action  of  trespass,  where  the  verdict  of 
the  jury  for  the  plaintiff  was  based  upon  a  private  survey  which 
was  manifestly  incorrect  and  not  in  accord  with  the  field-notes  of 
the  government  survey,  and  it  appears  that  the  true  location  of  the 
asserted  trespass  was  on  lands  not  belonging  to  the  plaintiff,  the 
verdict  must  be  held  against  the  evidence. 

Id. — ^Evidence — Field-Notes  of  Besubvey. — In  determining  the  bound- 
aries of  a  patent  for  public  land,  the  field-notes  of  a  resurvey  ot  a 
boundary  of  the  township,  certified  by  the  surveyor-general  as  a 
copy  on  file  in  his  office,  which  are  identified  by  the  official  plats 
as  the  field-notes  on  which  the  patent  was  issued,  and  which  be- 
came in  legal  effect  a  part  of  the  patent,  were  properly  admitted  in 
evidence,  without  the  showing  of  any  reason  for  making  the 
resurvey. 

Id. — ^Last  Accepted  Subvey — Presumption. — Prior  to  the  issuing  of 
the  patent  the  government  could  make  any  number  of  surveys,  as 
its  officers  might  direct;  and  the  last  accepted  survey  is  presumed 
to  bo  the  one  on  which  the  patent  was  issued,  where  the  contrary 
does  not  appear. 

Id. — Testimony  as  to  Location  of  Landmarks. — ^The  testimony  of 
witnesses  as  to  observed  location  of  landmarks  placed  upon  the 
premises  claimed  by  plaintiff  was  properly  admitted. 

Id. — Cross-Examination  of  Defendant — Details  of  Subvey. — When 
defendant  was  called  as  a  witness  for  plaintiff  as  to  the  location  of 
a  township  line  and  corner  with  reference  to  a  stake  placed  by 
plaintiff  's  surveyor,  he  could  not  be  properly  cross-examined  by  his 
counsel  as  to  the  merits  of  the  details  of  plaintiff's  survey,  and  of 
another  survey  made  by  a  government  surveyor. 

Id. — Identification  of  Place  of  Trespass  with  Plaintiff's  Subvey. 
— The  testimony  is  admissible  of  a  witness  to  the  survey  made 
for  the  plaintiff  that  he  correctly  pointed  out  the  land  belonging 
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to  plaintiff  according  to  his  survey,  to  a  witness  who  testified  to 
the  commission  of  the  alleged  trespass  as  being  on  plaintiff's  land 
as  so  pointed  out. 

Id. — Cross-examination  of  Witness  to  Plea  op  Trespass — Accu- 
BAOT  OP  Survey. — ^It  not  appearing  that  the  witness  to  the  place 
of  trespass  claimed  to  know  anything  about  the  accuracy  of  the 
surveys,  a  question  concerning  said  accuracy  put  to  him  on  cross- 
examination  was  properly  excluded. 

Id. — ^Irrelevant  Bemark  bt  Court  as  to  Impeachment. — Upon  cross- 
examining  such  witness,  where  defendant's  counsel  repeated  a  ques- 
tion several  times,  and  in  answer  to  statements  by  the  court,  in- 
sisted upon  the  right  to  cross-examine  him,  it  not  appearing  that 
he  was  seeking  to  impeach  him,  a  remark  by  the  court,  ''You  have 
no  right  to  impeach  him,"  was  irrelevant,  and  not  pre  judicial 

Id. — Testimony  of  Plaintiff — Corners  of  Survey — Cross-Examina- 
tion. — ^Where  plaintiff  testified  merely  to  seeing  the  corners  set  by 
plaintiff's  surveys,  and  that  he  had  pointed  them  out  to  a  witness 
to  the  trespass,  he  could  not  be  properly  cross-examined  as  to  the 
accuracy  of  the  survey. 

Id. — Conclusions  of  Witnesses  not  Experts — Argumentative  Ques- 
tions.— Questions  calling  for  the  conclusions  of  witnesses  who  are 
not  experts  as  to  accuracy  of  surveys,  and  the  location  of  land  in  re- 
lation thereto,  and  argumentative  questions  were  properly  excluded. 

Id. — ^Instruction  as  to  Surveys. — The  court  properly  instructed  the 
jury  as  to  the  finality  of  the  last  corrected  survey  upon  which  the 
patent  for  public  land  was  based,  and  that  if  the  plaintiff's  survey 
accorded  therewith,  it  was  the  duty  of  the  jury  to  find  for  the 
plaintiff,  and  fix  the  amount  of  his  damages. 

APPEAL  from  an  order  of  the  Superior  Court  of  Mendo- 
cino County  denying  a  new  trial.    J.  M.  Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McGarvey  &  Bledsoe,  for  Appellant. 

McNab  &  Hirsch,  and  Seawell  &  Pemberton,  for  Respond- 
ent. 

BBATTY,  C.  J. — This  is  an  action  of  trespass  in  which  the 
defendant  is  charged  with  having  stripped  the  bark  from  a 
large  number  of  trees  growing  on  plaintiff's  land,  described 
as  lots  1,  3,  and  4,  in  section  31,  township  5  south,  range  2 
east,  Humboldt  meridian^  and  the  southwest  quarter  of  the 
southeast  quarter  of  section  30  of  the  same  township.  The 
shaded  portion  of  the  accompanying  map  shows  the  position 
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of  these  lots  in  their  relation  to  each  other  as  well  as  in  rela- 
tion to  the  township  lines  and  the  principal  natural  objects 
and  artificial  monuments  delineated  and  noted  on  that  portion 
of  the  official  map  of  the  township  survey,  to  which  reference 
must  be  had  in  construing  the  patent  and  determining  the 
location  of  the  land.  The  plaintiff,  as  successor  in  interest  to 
the  original  patentee,  is  the  unquestioned  owner  of  the  lots 
of  land  thus  delineated  and  described,  and  the  only  serious 
question  in  the  case  is  as  to  their  real  boundaries  on  the 
ground.  Whether,  in  other  words,  the  stripping  of  the  bark, 
which  is  not  denied,  was  done  upon  plaintiff's  land  or  upon 
other  subdivisions  of  the  said  section  31,  or  in  an  adjoining 
section.  The  plaintiff  succeeded  in  convincing  the  jury  that 
the  defendant  had  trespassed  upon  his  land,  and  was  awarded 
damages  in  the  sum  of  five  thousand  dollars.  The  appeal  by 
the  defendant  is  from  the  order  of  the  superior  court  over- 
ruling his  motion  for  a  new  trial. 

Part    of    Tp.&.t    S.ffi.2H£.H.1M[. 
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The  cause  was  first  submitted  in  Department,  where  the 
order  of  the  lower  court  was  affirmed.  The  opinion  then 
rendered  contains  a  veiy  full  and  generally  satisfactory  dis- 
cussion of  numerous  alleged  errors  in  the  rulings  of  the  supe- 
rior court  upon  objections  to  evidence,  and  in  the  instructions 
given  to  the  jury,  and  with  a  few  trifling  exceptions,  herein- 
after noted,  is  here  readopted  as  to  those  points.  The  rehear- 
ing, indeed,  was  granted  only  because  we  desired  to  consider 
more  carefully  the  question  whether  the  verdict  of  the  jury  was 
supported  by  the  evidence,  or  to  state  the  question  more 
specifically,  whether  the  plaintiff's  land  was  correctly  located 
by  the  survey  upon  which  he  rested  his  case.  With  the  oppor- 
tunity of  examining  and  comparing  the  voluminous  and 
somewhat  confusing  evidence  contained  in  the  record,  in  the 
light  of  the  additional  argument  on  that  i>oint,  we  are  con- 
vinced that  the  location  contended  for  by  plaintiff,  and  upon 
which  his  case  depends,  was  not  correctly  made,  and  that  in 
this  respect  the  verdict  of  the  jury  is  wholly  unsupported. 

In  disposing  of  its  public  lands  the  government  causes  them 
to  be  laid  off  into  townships  six  miles  square,  bounded  by 
meridian  lines  on  the  east  and  west  and  by  parallels  of  lati- 
tude on  the  north  and  south.  This,  at  least,  is  the  ideal 
township,  but  owing  to  faulty  location  of  the  boundary  lines 
or  to  proximity  to  the  seacoast,  or  to  both  causes,  as  in  this 
case,  and  to  the  convergence  of  meridian  lines — as  in  all 
cases — ^a  township  never  contains  thirty-six  sections  each 
exactly  a  mile  square,  into  which  they  are  supposed  to  be 
divided.  The  rules  for  making  the  subdivisional  surveys,  how- 
ever, are  well  understood,  and  there  is  a  uniform  method  of 
numbering  and  designating  the  sections  and  their  smaller 
subdivisions,  of  all  of  which  matters  the  courts  take  judicial 
notice.  Section  31  is  at  the  southwest  comer  of  the  township, 
next  on  the  east  is  section  32,  and  so  on  to  section  36  at  the 
southeast  comer.  We  also  take  judicial  notice  that  under 
the  laws  of  the  United  States  and  the  regulations  of  the  land 
office  no  sales  of  public  lands  are  made  until  the  plat  and  field- 
notes  of  the  subdivisional  survey  of  the  township  in  which 
they  lie  have  been  returned  and  approved,  and  that  the 
patents  issued  to  purchasers  describe  the  lands  patented  as 
they  are  delineated  on  the  approved  plat — which  remains  a 
public  record  in  the  office  of  the  surveyor-general,  and  copies 
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of  which,  oflScially  certified,  are  deposited  in  the  local  land 
oflSce.  We  also  know  that  it  is  made  the  duty  of  the  surveyors 
employed  to  make  these  subdivisional  surveys  to  mark  the 
section  comers  with  posts  properly  lettered,  or  other  monu- 
ments, and  also  the  intersection  of  quarter-section  lines  witli 
the  section  lines,  and  more  especially  to  preserve  accurate 
field-notes  of  their  surveys  showing  the  natural  features  of 
the  country,  such  as  streams,  mountain  ridges,  the  ocean  shore, 
nature  of  the  soil,  whether  barren  or  fertile,  wooded  or 
meadow;  distance  and  bearing  of  witness-trees  from  section 
and  quarter-section  corners,  etc. 

These  field-notes  are,  like  the  township  plat,  preserved  in 
the  office  of  the  surveyor-general  as  a  public  record,  and  their 
•  principal  purpose  is  to  enable  the  purchasers  of  public  lands 
and  their  successors  to  correctly  relocate  the  section  and  quar- 
ter-section corners  within  the  township  when  by  accident  or 
design  the  artificial  monuments  placed  by  the  official  surveyor 
have  been  removed  or  destroyed, — a  very  common  occurrence, 
as  the  records  of  this  court  and  the  decisions  of  other  courts 
abundantly  prove. 

And  so  in  this  case,  when  the  plaintiff  came  to  the  conclu- 
sion that  the  defendant  was  collecting  tanbark  by  stripping 
his  trees,  he  found  himself  under  the  necessity  of  employing 
a  private  surveyor  to  find  the  corners  of  section  31,  in  which 
his  land  is  situate.  The  evidence  offered  by  him  at  the  trial 
(the  map  and  field-notes  of  the  official  surveyor)  shows  that 
these  comers,  as  well  as  the  quarter-section  comers,  were 
marked  by  posts  or  other  monuments,  properly  lettered  at  the 
time  of  the  survey,  and  many  of  them  identified  by  the  dis- 
tance and  bearing  of  witness-trees  as  well  as  by  their  relation 
to  the  shore  of  the  ocean,  the  stream  known  as  Whale  Gulch, 
and  the  crest  of  the  high  ridge  dividing  that  stream  from  the 
ocean.  There  is  no  evidence  in  the  record  that  any  search 
was  made  for  the  corner  posts  or  witness-trees,  which,  if 
found,  would  have  ended  the  question  as  to  the  true  location 
of  plaintiff's  land.  But  assuming  that  the  proper  effort  was 
made  to  find  the  corner  posts  and  witness-trees,  and  that  it 
was  fruitless,  the  most  obvious  alternative  was  to  trace  the 
township  line  to  its  intersection  with  the  line  of  ordinary  high 
tide  on  the  ocean  shore, — that  being  the  southwest  corner  of 
the  township, — then  measure  1.80  chains  east  from  that  point 
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and  thence  twenty  chains  north  for  the  southeast  comer  of 
plaintiff's  land,  thence  eighty  chains  on  the  same  course  for 
the  northeast  corner,  thence  twenty  chains  west  for  its  north- 
west comer,  thence  south  to  the  ocean  shore,  thence  along  the 
shore  to  a  point  due  west  of  the  southeast  comer,  and  then 
close  upon  that. 

This,  indeed,  is  precisely  what  plaintiff's  surveyor  (Chap- 
man) undertook  to  do,  but  did  not  do.  There  is  a  very  seri- 
ous question  in  the  case,  whether  he  ever  foimd  the  line 
which  bounds  the  township  on  the  south.  He  places  it  in 
utter  disregard  of  the  field-notes  and  plat  of  the  official  sur- 
vey, which  he  had  in  his  hands  and  assumed  to  follow.  But 
conceding  for  the  moment  that  he  may  have  found  the  true 
south  boundary  of  the  township,  his  method  of  tracing  it  to 
the  ocean  and  his  views  as  to  what  constitutes  the  shore  of 
the  ocean  are  most  peculiar.  The  township  plat  and  the  field- 
notes  of  the  official  surveyor  show  that  the  trend  of  the  ocean 
shore  is  from  northwest  to  southeast  for  many  miles  north  and 
south  of  the  township  line;  that  east  of  the  ocean  shore  at  a 
distance  of  86.20  chains  this  line  intersects  a  small  creek 
(Whale  Gidch)  which  flows  south  and  empties  into  the  ocean 
about  one  mile  south  of  that  point  Between  this  stream  and 
the  ocean  is  a  high  ridge  rising  from  the  shore  at  a  very 
steep  angle  for  a  distance  of  25.80  chains,  more  gently  for 
about  fourteen  chains  further  and  thence  descending  some- 
what less  abruptly  than  on  the  ocean  side  to  Whale  Gulch. 
Chapman,  in  order  to  find  the  intersection  of  the  township 
line  with  the  ocean  shore,  went  over  into  Whale  Gulch  where 
he  discovered  an  ''Old  Settler^'  who  pointed  out  to  him  the 
quarter-section  post  on  the  south  line  of  section  32.  This  cor- 
ner, which,  according  to  the  plat  and  field-notes,  ought  to 
have  been  found  twenty-five  chains  west  of  Whale  Gulch, 
was  at  some  distance  east  of  that  stream,  but  the  **old  settler" 
showed  him  a  line  indicated  by  **old  blazes"  on  trees  which 
led  him  to  what  he  assiuned  to  be  the  quarter-section  comer, 
and  having  by  this  remarkable  process  located  the  quarter- 
section  comer  in  defiance  of  the  official  plat  and  field-notes,  he 
immediately  falls  back  upon  the  same  field-notes  for  the 
purpose  of  locating  the  ocean  shore.  They  tell  him  that  this 
quarter-section  is  61.80  chains  east  of  the  shore,  and  there- 
fore, of  course,  he  has  only  to  go  that  distance  west  from  the 
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comer  to  find  himself  on  the  beach.  He  accordingly  goes 
due  west  to  a  point  exactly  on  the  crest  of  the  ridge  which 
divides  the  watershed  of  the  ocean  from  that  of  Whale  Gulch, 
and,  having  measured  the  distance,  finds  that,  by  a  happy 
coincidence,  he  is  just  61.84  chains  west  of  the  "old  settler" 
comer,  and  knows,  therefore,  that  he  is  at  the  ocean  shore,  or, 
to  be  strictly  accurate,  that  he  is  four  links  beyond  it.  Here, 
again,  he  forgets  his  field-notes,  which  tell  him  that  this  ridge 
is  at  least  25.80  chains  east  of  the  shore  line  on  the  southern 
boundary  of  the  township  (and  its  summit,  judged  by  the 
angle  of  ascent,  about  eight  hundred  feet  above  the  sea-level). 
He  is  not,  however,  daunted  by  a  trifle  like  this,  but  plants 
his  post  to  mark  the  southwest  comer  of  the  township  right 
on  the  ''crest  of  the  ocean"  or  the  ''cone  of  the  ocean" 
according  to  his  own  varied  and  picturesque  terminology. 
Having  fixed  this  point,  the  rest  of  his  task  is  easy.  He  has 
only  to  measure  twenly  chains  north  and  1.80  chains  east,  to 
find  the  southeast  comer  of  plaintiff's  land;  thence  north 
eighty  chains,  west  twenly  chains,  south  to  the  intersection 
of  a  meander  line  somewhere  east  of  the  shore  line,  thence 
with  its  meanders  to  a  point  due  west  of  the  southeast  comer 
and  east  till  he  closes  on  that  point.  This  he  proceeds  to  do, 
and  the  result  is  he  has  located  plaintiff's  land  on  the  eastern 
slope  of  the  ridge  in  Whale  Gulch,  when  the  field-notes  of  the 
official  surveyor  show  that  not  only  those  subdivisions  of  sec- 
tion 31  belonging  to  plaintiff,  but  the  whole  section,  extending 
twenty  chains  further  east,  are  on  the  western  slope  of  the 
ridge,  looking  down  upon  the  ocean.  And,  of  course,  no  portion 
of  it  touches  the  ocean  shore,  or  comes  any  nearer  the  ocean 
shore  than  a  point  1.80  chains  east  of  the  summit  of  the  ridge. 
Mr.  Chapman  reconciles  this  discrepancy  by  assuming  that 
the  shore  line  of  the  township  is  coincident  with  the  meander 
line  by  which  it  was  measured,  and  he  gratuitiously  assumes 
that  the  meander  line  was  run  along  the  summit  of  the  ridge. 
There  is  not  in  the  whole  record  any  credible  evidence  to  show 
that  the  meander  line  was  so  run,  and  in  the  absence  of  testi- 
mony the  presumption  is  that  it  was  run  along  the  beach, 
if  the  beach  was  passable,  and,  if  not,  by  some  other  method 
that  would  enable  the  surveyor  correctly  to  locate  the  line  of 
ordinary  high  tide, — that  being  the  line  to  which  the  public 
surveys  extend.    There  is  no  evidence  that  the  beach  north- 
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ward  from  the  township  line  is  impassable  at  any  point,  while 
it  does  affirmatively  appear  that  south  of  the  township  line  as 
far  as  the  mouth  of  Whale  Qulch  it  is  passable,  and  that  the 
same  government  surveyor  (Perrin)  who  measured  the  west 
boundary  of  section  31  north  of  the  line,  also  measured  south 
as  far  as  Whale  Gulch,  and  that  his  measurements  were  made 
along  the  beach.  Besides,  the  meander  line  is  not  itself  the 
shore  line.  It  is  only  a  means  of  measuring  and  correctly 
locating  the  shore  line.  The  survey  itself  extends  to  the  line 
of  ordinary  high  tide,  and  all  the  land  included  within  that 
line  passes  to  the  patentee  of  the  subdivisions  shown  to  be  so 
bounded  by  the  township  plat.  Mr.  Kimball,  therefore,  owns 
to  the  ocean  shore  on  the  south  half  of  his  claim.  Nothing  can 
stop  him  short  of  that  natural  boundary.  Not  even  the  gov- 
ernment can  come  between  him  and  the  ad;ual  shore  line.  If, 
therefore,  Mr.  Chapman's  survey  is  to  prevail,  he  has  made 
the  plaintiff  a  present  of  a  strip  of  land  extending  a  half  mile 
along  the  shore  and  as  wide  as  the  distance  between  the  line 
of  ordinary  high  tide  and  the  summit  of  the  dividing  ridge 
between  the  ocean  and  Whale  Gulch.  And  in  doing  this  he 
has  deprived  plaintiff's  coterminous  owner  on  the  east  of 
a  strip  of  equal  width  and  a  whole  mile  in  length.  I  have 
said  that  there  is  no  credible  evidence  to  support  the  claim 
that  the  meander  line  of  the  seashore  was  run  along  the  summit 
of  the  ridge.  There  was,  on  the  contrary,  conclusive  evidence 
in  Mr.  Chapman's  hands,  at  the  time  he  chose  to  make  that 
assumption,  that  it  was  not  so  run.  He  had  the  field-notes  of 
Perrin,  who  ran  the  meander  line  of  the  shore  to  the  township 
line  and  the  township  line  eastward  from  the  ocean  as  far 
as  the  quarter-section  comer  in  section  34.  He  had  also  the 
field-notes  of  Foreman,  who  made  the  official  subdivisional 
survey  of  the  township,  and  whose  field-notes  of  the  township 
'line  correspond  exactly  with  Perrin 's, — one  (Perrin)  measur- 
ing from  the  west,  and  the  other  (Foreman)  measuring  from 
the  east.  Now,  take  Perrin 's  notes,  commencing  at  the  end 
of  his  meander  line  which  was  run  for  the  sole  purpose  of 
locating  the  township  line  at  its  intersection  with  the  ocean, 
they  read  as  follows: — 

''East,  of  comer,  Tp.  5  s.,  R.  2  E.,  H.  M.  set  post  4 
ft.  long,  4x4  in  mound  of  rock  4  ft.  base,  2  ft.  high. 
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Cor.,  fractional  sec.  31,  from  which  cor.  I  run  East 
on  south  boundary  sec.  31. 

Varia.  17  degs.  35  min.  East. 

Ascending  steep  rocky  sides. 

21.80  Set  post  4  ft.  long,  4x4  in  mound  of  rock  8^ 
ft.  base  2  ft.  high,  cor.,  Sees.  31  and  32  land  rough 
and  broken. 

Soil  3rd.  rate,  rocky. 

February  14th,  1876. 

East,  on  south  Boundary  Sec.  32. 

Vari.  17  degs.  35  mins.  East. 

Ascending  steep  rocky  side 

4.00  Top  of  slide  and  enter  gras^  opening 

18.00  Ridge  bears  N.  W.  &  S.  E. 

19.00  Enter -brush 

26.00  timber. 

40.00  Mark  leaning  Madrona  10  in.,  dia.  for  %  sec. 
cor.  from  which  a  madrona  8  ins.  dia.,  bears  N.  18 
deg.  W.,  46  Iks.  dist.  a  tan  oak  8  ins.  dia.,  bears  S. 
30  degs.,  W.  37  Iks.  dist.  64.40  Stream  in  deep  gulch 
10  links  wide  course  South.*'    Etc. 

It  will  be  observed  that  to  mark  the  southwest  comer  of 
the  township  he  sets  his  post  not  at,  but  east  of,  the  comer, 
and  this,  for  a  reason  sufficiently  obvious.  Set  at  the  line 
of  ordinary  high  tide,  it  would  have  been  exposed  to  the 
wash  of  every  spring  tide,  and  with  its  mound  of  stones  would 
have  been  obliterated  by  the  first  storm.  Set  east  of  the  comer 
it  exactly  indicated  the  point  of  intersection  of  the  shore  and 
township  lines — ^the  true  southwest  comer  of  the  township. 
Having  thus  established  this  comer,  he  proceeded  to  lay  out 
the  township  line  to  the  eastward.  If  he  imderstood  his  duty 
(and  a  public  officer  is  presumed  not  only  to  know,  but  to 
perform,  his  duty),  he  commenced  his  measurement  at  the 
true  shore  line,  which  is,  indeed,  the  proper  construction  of 
his  notes ;  for  that  corner  of  the  fractional  section  31  coincides 
with  the  southwest  comer  of  the  township.  Wherever  one  is, 
the  other  necessarily  is,  and  the  notes  clearly  show  that  he  ran 
east  from  the  corner  and  not  from  the  post  which  he  set  on 
the  line  east  of  the  comer.  But  if  it  were  conceded  that  he 
eonimeneed  at  the  post,  and  not  at  the  comer,  it  would  only 
be  so  much  the  worse  for  Mr.  Chapman's  deductions.    Instead 
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of  bringing  the  true  shore  line  nearer  to  the  summit  of  the 
ridge,  it  would  put  it  farther  away,  by  just  the  distance 
between  the  comer  and  the  post.  From  whichever  point  he 
measured  he  found  that  it  was  21.80  chains  to  the  common 
comer  of  sections  31  and  32,  and  at  least  four  chains  farther, 
on  any  construction  of  his  iSeld-notes,  to  the  summit  of  the 
ridge,  where  Chapman  takes  the  liberty  of  locating  the  ocean 
shore,  and  where  he  found  some  scattered  stones,  which  he 
concludes  are  the  remains  of  the  mound  erected  by  Perrin  to 
mark  the  southwest  comer  of  the  township.  Enough  has  been 
said,  I  think,  to  demonstrate  how  absurdly  fallacious  were  the 
means  resorted  to  by  Chapman  for  locating  the  shore  line  of 
the  ocean, — a  natural  monument  that  locates  itself, — how  grat- 
uitous his  assumption  that  the  meander  line  was  traced  along 
the  top  and  sides  of  a  lofty  ridge  more  than  a  quarter  of  a 
mile  from  the  beach,  and  how  inconsequential  that  fact  would 
have  been  if  it  had  been  a  fact. 

Having  no  guide  for  the  location  of  that  part  of  the  town- 
ship line  except  the  field-notes  of  Perrin  and  Foreman,  which 
exactly  agreed  as  to  such  conspicuous  natural  monuments  as 
Whale  Gulch,  the  summit  of  a  high  ridge,  and  the  ocean  shore, 
he  discards  all  these,  in  his  search  for  a  starting-point,  in 
favor  of  a  stake  iwinted  out  by  an  old  settler,  more  than  a 
quarter  of  a  mile  from  the  place  indicated  by  the  natural 
monuments,  and  not  otherwise  identified,  than  by  a  line  of 
**old  blazes  on  trees," — a  kind  of  mark  not  mentioned  in  any 
surveyor's  field-notes,  and  not  explained  or  given  any  sig- 
nificance by  his  own  testimony  or  that  of  any  other  witness. 
The  genesis  of  this  **old  settler"  comer  will  be  shown  when 
we  come  to  consider  the  York  survey,  evidence  of  which  was 
introduced  for  the  purpose  of  corroborating  Chapman,  and 
it  will  appear  to  be  an  extremely  frail  foundation  for  the 
structure  that  has  been  reared  upon  it.  At  this  point  it  is 
sufficient  to  say  that  Chapman,  by  adopting  it  as  the  basis 
of  his  survey,  has  made  a  location  of  plaintiff's  land  which 
utterly  falsifies  every  important  feature  of  the  official  survey 
which  it  was  his  duty  to  follow.  An  instance  of  its  discrep- 
ancies not  before  mentioned  is  the  distance  on  his  line,  accord- 
ing to  his  estimate  (he  did  not  take  the  trouble  to  measure  it) 
between  Whale  Gulch  and  the  seashore.  He  testifies  that  it  • 
was  not  more  than  five'chains  from  his  post  on  the  ridge  down 
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to  the  ocean,  and  only  ten  chains  in  the  opposite  direction 
to' Whale  Gulch,  making  the  total  distance  only  fifteen  chains. 
Foreman's  field-notes  and  the  approved  plat  show  the  true 
distance  to  be  86.20  chains.  If  his  estimate  of  the  distance  is 
even  approximately  correct,  his  line  must  have  been  run  within 
a  quarter  of.  a  mile  of  the  mouth  of  Whale  Gulch— ^three 
quarters  of  a  mile  south  of  the  true  line  as  platted  on  the 
township  ipap.  It  is  probable,  however,  that  he  greatly 
underestimated  the  distance  from  the  summit  of  the  ridge 
to  the  ocean,  for  the  shorter  the  distance  the  less  the  absurdity 
of  making  the  summit  the  ocean  shore.  And  all  plaintiff's 
other  witnesses  on  this  point  exceeded  his  estimate,  one  placing 
the  distance  at  twelve  hundred  feet  or  over.  If  this  witness 
was  correct,  Chapman's  survey  locates  plaintiff's  land  a 
quarter  of  a  mile  away  from  the  ocean,  which  by  the  official 
survey  is  the  western  boundary;  if  Chapman  was  correct  his 
township  line  was  located  much  too  far  south. 

I  have  thus  far  discussed  Chapman's  survey  with  sole  ref- 
erence to  the  field-notes  (Perrin's  and  Foreman's)  by  which 
he  professes  to  have  been  guided.  He  had,  it  is  true,  the 
field-notes  of  another  surveyor  (Glover),  but  since  his  survey 
was  altogether  east  of  section  33,  they  did  not  touch  section 
31  or  section  32,  and  could  not  possibly  have  aided  Chapman 
at  this  stage  of  the  proceedings.  But  after  he  had  completed 
his  survey  of  plaintiff's  land  by  measuring  it  off  and  setting 
boundary  posts  at  the  comers  and  along  the  sides,  he  made 
a  survey  for  another  party  to  locate  the  southeast  quarter  of 
section  34,  and  in  that  connection  ran  some  lines  and  made 
some  measurements  from  one  of  Glover's  comers  which  are 
supposed  to  corroborate  the  survey  he  made  for  plaintiff. 

For  the  purpose  of  considering  this  part  of  plaintiff's  case, 
it  is  necessary  to  give  a  brief  outline  of  the  proceedings  of 
three  official  surveyors  employed  at  different  times  in  the 
survey  of  township  5  south,  range  2  east,  Humboldt  meridian, 
and  two  adjoining  to\^'nships.  The  history  of  these  surveys 
is  plainly  written  upon  the  face  of  the  township  plats,  and 
in  the  field-notes  from  which  they  were  compiled,  copies  of 
which  were  introduced  in  evidence  by  the  plaintiff.  Bearing 
in  mind  that  in  laying  off  townships  to  the  east  of  the  Hum- 
boldt base  and  meridian,  those  in  range  1  east  were  naturally 
marked  out  before  those  in  range  2,  and  that  the  meridian 
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line  bounding  range  1  on  the  east  became  necessarily  the  west- 
em  boundary  of  range  2,  it  appears  that  this  common  bound- 
ary was  established  by  the  official  survey  of  S.  W.  Foreman 
in  1874.  By  his  survey,  it  was  found  that  the  length  of  the 
township  line  from  the  northeast  comer  of  township  5  south, 
range  1  east,  to  the  Pacific  Ocean  was  three  hundred  and 
eighty-five  chains,  or,  in  other  words,  ninety-five  chains  short 
of  six  miles,  and  the  plat  shows  that  the  established  common 
comer  of  the  two  townships  on  the  shore  line  (the  southeast 
comer  of  1  and  southwest  comer  of  2)  was  just  sixty-five 
chains  south  of  the  southeast  comer  of  section  24  of  town- 
ship 5  south,  range  1  east,  Humboldt  meridian. 

In  1876,  another  surveyor  (George  H.  Perrin)  was  em- 
ployed to  complete  the  subdivisional  survey  of  township  24 
north,  range  19  west,  Mt  Diablo  base  and  meridian.  The 
north  boundary  of  this  tier  of  townships  in  the  Mt.  Diablo 
iQrstem  did  not  quite  coincide  with  the  south  boundary  of 
township-  5  south  of  the  Humboldt  system.  It  seems  that 
there  was  a  space  between  them,  and  that  Perrin  was  in- 
structed to  locate  the  south  line  of  township  5  south,  range 
2  east  of  the.  Humboldt  system  in  order  to  close  his  survey 
of  township  24  north,  range  19  west  of  the  Mt.  Diablo  system 
upon  that  line.  The  method  adopted  by  him  for  locating  the 
southern  boundary  of  township  5  south,  range  2  east,  was  to 
start  from  the  southern  extremity  of  its  western  boundary 
at  its  intersection  with  the  shore  line  of  the  ocean,  and  mean- 
der that  line  to  a  point  ninety-five  chains  south  of  his  starting- 
point.  This  was  a  perfectly  correct  method,  and,  since  his 
measurements  seem  to  have  been  carefully  made,  would  have 
yielded  a  correct  result  if,  unfortunately,  he  had  not  mistaken 
his  proper  starting-point  He  commenced  his  meander  line 
a  little  more  than  twenty  chains  south  and  a  little  less  than 
forty  chains  east  from  the  right  point,  and  in  consequence 
placed  the  township  line  a  quarter  of  a  mile  too  far  to  the 
south,  and  added  a  half  mile  to  the  west  border  of  the  town- 
ship. The  subdivisional  survey  subsequently  made  shows  this. 
By  reference  to  the  map  it  will  be  seen  that  the  western  tier 
of  sections  (18,  19,  30,  etc.)  are  thirty-eight  and  a  fraction 
chains  over  a  mile  in  width  from  east  to  west,  and  the  common 
comer  of  sections  19  and  30  in  2  east,  instead  of  coinciding 
with  the  common  corner  of  sections  24  and  25  in  1  east,  are 
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20.60  chains  south  of  it.  This  mistake  of  Perrin's  seems  to 
have  been  the  occasion  of  much  of  the  confusion  which  has 
since  arisen.  He,  however,  unconscious  of  his  error,  proceeded 
to  lay  oflE  the  township  line  from  the  southern  extremity  of 
his  meander  line  as  far  east  as  the  quarter-section  comer 
of  section  34,  and  it  is  the  field-notes  of  this  survey  to  which 
reference  has  heretofore  been  made. 

About  a  year  after  the  completion  of  Perrin's  survey  of  the 
township  line,  as  far  as  the  quarter-section  corner  in  section 
34,  another  surveyor  (J.  R.  Glover)  seems  to  have  been  em- 
ployed to  continue  that  survey  and  establish  the  township 
line  as  far  as  the  southwest  comer  of  township  5  south,  range 
5  east.  At  all  events,  that  is  what  he  assumes  to  have  done, 
as  appears  by  a  copy  of  his  field-notes  certified  by  the  surveyor- 
general.  But  there  is  no  evidence  that  any  subdivisional  sur- 
vey was  ever  based  on  this  survey  of  the  township  line.  It 
was  in  1883,  six  years  after  Glover's  survey,  that  Foreman 
was  employed  to  make  the  subdivisional  survey  of  this  town- 
ship and  to  resurvey  its  east  and  south  boundaries.  This  he 
did,  and  his  survey  was  adopted  and  approved,  and  the  land 
sold  by  reference  to  a  plat  compiled  from  his  field-notes,  a 
circumstance  which  puts  Glover's  survey  and  notes  completely 
out  of  the  case.  They  either  conform  to  Foreman's  notes  or 
they  do  not.  Im  the  former  case  they  are  superfluous,  in  the 
latter  incompetent,  and  only  serve  the  purpose  of  further 
confusing  an  inquiry  which  is  sufficiently  confused  without 
them.  It  is  to  Foreman's  field-notes  and  the  official  plat  that 
we  must  look  for  guidance  in  relocating  the  lost  corners  of 
the  subdivisional  survey,  and  whatever  Glover  did  not  only 
may,  but  must  be,  left  out  of  the  consideration,  if  it  conflicts 
with  what  Foreman  did.  His  survey  was  superseded  by  the 
resurvey.  It  could,  at  most,  have  the  effect  of  corroborating 
the  latter  in  some  collateral  way,  but  cannot  be  allowed  to 
contradict  it.  The  question  is  not  where  Glover  put  the  town- 
ship line,  but  where  Foreman  finally  established  it,  and  the 
only  evidence  we  have  of  that  is  his  field-notes,  and  the  official 
plats  of  township  5  south,  range  2  east,  Humboldt  meridian, 
and  township  24  north,  range  19  west,  Mt.  Diablo  meridian, 
of  which  that  township  line  is  the  common  boundary.  These 
show  a  perfect  correspondence  with  Perrin's  field-notes  as  to 
the  western  portion  of  the  line — noting  at  the  same  distances 
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the  seashore,  Whale  Gulch,  section  and  quarter-section  comers, 
and  witness-trees. 

To  return  now  to  the  survey  made  by  Chapman  of  the 
southeast  quarter  of  section  34,  and  the  measurements  based 
upon  that,  by  which  he  claims  to  have  confirmed  the  correct- 
ness of  his  location  of  plaintiff's  land:  His  testimony  shows 
that  he  selected  as  the  starting-point  of  that  survey  a  corner 
described  in  Olover's  field-notes.  In  other  words,  he  prefers 
a  comer  established  by  a  superseded  survey  to  all  the  con- 
spicuous landmarks  noted  in  the  later  official  survey,  and  the 
only  conclusion  is  that,  if  he  surveyed  correctly  from  the 
point  so  selected,  there  is  no  correspondence  between  Glover's 
survey  and  Foreman's  survey — a  very  probable  supposition 
on  other  grounds;  for  Glover's  method  of  locating  the  east 
end  of  Perrin's  line,  as  described  in  his  (Glover's)  field-notes 
and  the  testimony  of  the  witness  Riley,  was  not  such  as  to 
inspire  much  confidence  in  the  result  of  his  labors. 

The  first  survey  made  for  the  purpose  of  locating  plaintiflE's 
land  after  the  approval  of  Foreman's  official  survey,  was  made 
in  1894  by  Bichard  York,  county  surveyor  of  Mendocino 
County,  for  Stewart,  the  original  patentee  and  plaintiff's 
grantor.  Evidence  of  York's  location  of  the  land  was  intro- 
duced for  the  purpose  of  corroborating  Chapman's  survey. 
York,  himself,  was  not  called  as  a  witness,  and  his  field-notes — 
which  should  have  been  on  file  in  the  county  surveyor's  office — 
were  not  produced;  but  Breeden  and  Howard,  who  as  chain- 
men  assisted  in  making  the  survey,  testified  from  recollection 
as  to  the  manner  in  which  it  was  made,  and  that  the  location 
of  plaintiflE's  land  by  York  was  practically  identical  with 
Chapman's  location.  But  their  testimony  also  showed  that 
this  survey  corresponded  with  Chapman's  only  because,  like 
Chapman's,  it  was  based  exclusively  upon  an  erroneous  loca- 
tion of  the  quarter-section  comer  of  section  32.  York's 
method  of  locating  that  comer  was  to  start  from  the  southeast 
comer  of  the  township  at  a  distance  of  four  and  a  half  miles 
to  the  east,  and  chain  that  distance  on  a  course  which  the 
witnesses  are  unable  to  state.  As  to  whether  it  was  due  west 
or  only  approximating  that  course,  there  is  no  competent 
evidence;  and  there  is  likewise  no  competent  evidence  that 
he  started  from  the  southeast  comer  of  the  township.  Neither 
Breeden  nor  Howard  pretends  to  be  a  surveyor,  or  to  know 
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of  his  own  knowledge  that  the  point  from  which  they  com- 
menced their  chain  measurement  was  the  true  southeast  corner 
of  the  township.  Howard  says:  **We  started  on  the  east  line 
of  36 ;  they  [meaning,  I  suppose,  York]  called  it  the  township 
line;  I  don't  know;  we  found  a  post  at  the  comer  of  36,  from 
that  course  we  ran  west  clear  to  the  ocean — the  bluff,''  etc. 
Breeden's  testimony  upon  this  point  is  the  same  in  effect  as 
Howard's,  except  that  he  does  not  expressly  state  that  he  did 
not  know  of  his  own  knowledge  that  the  post  from  which  York 
started  was  on  the  township  line.  Fairly  construed,  however, 
all  the  testimony  as  to  this  essential  fact  was  pure  hearsay. 
But,  passing  this  objection,  and  allowing  that  the  measurement 
was  made  from  the  true  southeast  comer  of  the  township, 
the  mode  of  locating  the  comer  at  or  near  the  end  of  the 
measured  course  was  contrary  to  law.  There  is  nothing  better 
settled  by  authority  or  statute  than  the  rule  that  courses  and 
distanceis  are  controlled  in  the  fixing  of  boundaries  by  visible 
monuments,  unless  there  are  other  sufficient  circumstances  to 
corroborate  the  former.  (See  Code  Civ.  Proc,  sec.  2077,  and 
MUler  V.  Grunsky,  141  Cal.  450,  [66  Pac.  858,  75  Pac.  48].) 
And  this  is  especially  true  when  the  boundaries  themselves 
are  permanent  and  visible,  such  as  the  bank  of  a  navigable 
river  or  the  shore  of  an  ocean.  As  to  the  mode  of  locating 
this  quarter-section  corner  of  section  32,  Breeden,  who  admits 
that  he  cannot  remember  the  exact  distances  they  ran  except 
where  they  set  or  found  comers,  says  that  when  they  got  to 
section  32  **we  found  a  part  of  a  stake  or  some  object  there, 
I  don't  know  what  it  was;  we  found  a  stake  having  the 
appearance  of  a  corner,"  etc.  Howard  says:  *'They  found 
a  stub  there  that  they  thought  would  prove  to  be  a  stake,  the 
stake  had  been  burned  years  before,  it  was  so  rotten  you 
could  not  tell — we  set  a  stake  there,  then  we  went  on  west 
to  31  and  32,  and  then  we  located  Mr.  Stewart's  claim." 
This  tells  the  whole  story.  Neither  Breeden  nor  Howard 
knows  whether  York  had  any  field-notes  to  guide  him.  If 
he  had  any,  they  were  probably  Glover's,  as  may  be  inferred 
from  the  fact  that  his  survey  co-ordinates  itself  with  Chap- 
man's survey  from  a  Glover  comer.  Certainly,  if  he  had 
Foreman's  notes, — identical  with  Perrin's, — ^and  the  only 
notes  he  was  at  liberty  to  follow,  he  entirely  disregarded 
them.     They,  if  they  had  been  consulted,  would  have  told 
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him  that  the  quarter-section  comer  of  section  32  was  marked, 
not  by  a  stake,  but  by  a  leaning  madrono  tree  ten  inches  in 
diameter,  and  by  the  distance  and  bearing  of  two  witness- 
trees — a  madrono  and  oak;  that  instead  of  being  nearly  a 
quarter  of  a  mile  east  of  Whale  Gulch,  it  was  more  than  a 
quarter  of  a  mile  west  of  it,  and  that  instead  of  being  nearly 
one  hundred  chains  from  the  ocean  shore  it  was  only  61.60 
chains  from  that  imposing  landmark.  Here,  then,  was  a 
comer  located  by  course  and  distance  alone,  and  absurdly 
out  of  relation  to  a  fixed  and  unmistakable  natural  boundary, 
and  to  every  monument  and  landmark  called  for  in  the  field- 
notes  of  the  official  survey.  A  location  of  lost  corners  by  a 
survey  from  a  comer  so  established  is  utterly  worthless ;  it  is 
a  survey  made  contrary  to  law.  (Code  Civ.  Proc,  sec.  2077.) 
York's  survey,  therefore,  instead  of  corroborating  Chapman's, 
merely  serves  to  explain  Chapman's  mistake.  It  furnishes, 
as  above  intimated,  the  genesis  of  the  **old  settler"  corner. 
For  Howard  testifies  that  they  replaced  the  rotten  fragment 
of  a  stake  with  a  new  stake ;  and  that  no  doubt  soon  acquired 
among  the  J^eighboring  settlers  the  reputation  of  being  what 
it  purported  to  be — ^the  proper  mark  of  that  quarter-section 
corner.  As  such  it  was  pointed  out  to  Chapman  who  made  it 
the  basis  of  his  survey  without  regard  to  mountain,  stream, 
or  ocean. 

Plaintiff  also  called  as  a  witness  a  Mr.  Champagne,  who  had 
acted  as  a  chainman  for  one  Sandow  in  making  a  survey  of 
plaintiff's  land  about  two  years  before  the  trial.  His  survey 
assumed  to  start  from  the  quarter-section  corner  between  sec- 
tions 20  and  21,  and  resulted  practically  in  the  same  location 
as  Chapman's.  If  Champagne  knew  of  his  own  knowledge 
where  the  quarter-section  corner  between  sections  20  and  21 
was,  his  testimony  would  lend  some  faint  support  to  plaintiff's 
case,  but  he  does  not  say  that  he  knew  the  corner — he  saw  a 
corner  marked  by  a  stake  and  a  tree,  but  does  not  explain 
how  it  was  identified  as  the  corner  which  Sandow  took  it  to 
be;  and  Sandow  himself  did  not  testify,  having,  as  it  is  stated, 
left  the  country.  Champagne's  testimony,  standing  by  itself, 
would  leave  it  very  uncertain  whether  Sandow  really  started 
from  the  quarter-section  comer  between  20  and  21,  while 
the  fact  that  his  survey  coincides  with  those  of  York  and 
Chapman  tends  strongly  to  prove  that  he  must  have  started 
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from  another  York  corner  established  by  him  in  surveying 
from  a  Glover  comer,  or  from  his  erroneous  location  of  the 
quarter-section  comer  of  section  32.  But  whether  this  surmise 
is  correct,  or  not,  it  is  certain  that  the  Sandow  survey  cannot 
impart  vitality  to  one  so  fatally  at  variance  with  natural 
boundaries  and  monuments  as  Chapman's  is. 

The  southwest  corner  of  section  31  is  the  southwest  comer 
of  the  township,  and  that  is  marked  by  the  intersection  of  the 
township  line  with  the  shore  of  the  ocean.  To  locate  subdi- 
visions of  that  section  the  survey  should  start  from  that  comer, 
and  if  a  survey  from  that  corner  locates  them  in  one  place, 
with  their  west  boundary  at  the  shore  line,  a  survey  starting 
from  an  interior  quarter-section  corner,  nearly  two  miles  dis- 
tant from  the  nearest  corner  of  section  31,  which  locates  the 
same  subdivisions  in  a  different  place  and  entirely  away  from 
the  ocean  shore,  cannot  be  said  to  raise  a  substantial  conflict. 
For,  in  the  first  place,  a  township  comer  is  a  monument  of 
higher  grade  than  any  interior  comer,  and,  in  the  next  place, 
natural  monuments — such  as  the  shore  of  the  ocean — ^which 
are  incapable  of  being  moved  or  mistaken,  are  -always  pre- 
ferred to  artificial  monuments,  and  especially  to  artificial 
monuments  at  remoter  distances. 

In  this  review  of  the  evidence,  I  have  not  forgotten  the  wit- 
ness Burg,  and  I  have  not  forgotten  Perrin.  Burg  merely  acted 
as^axman  for  Chapman  in  making  the  survey  from  the  Glover 
corner,  which,  as  explained  above,  counts  for  nothing.  Perriu 
was  taken  on  the  ground  after  the  completion  of  Chapman's 
survey  for  the  purpose  of  seeing  whether  he  had  correctly  lo- 
cated the  township  line.  He  went  on  the  ground  twenty- rive 
years  after  the  survey,  without  his  field-notes,  and,  looking  at 
Chapman's  stake  at  the  summit  of  the  ridge,  concluded  from 
his  recollection  of  the  topography  that  it  was  placed  at  or  very 
near — practically  at  the  same  point — ^where  he.had  set  a  post 
to  mark  the  end  of  his  meander  line  and  the  southwest  comer 
of  the  township.  This  evidence  given  on  his  direct  examina- 
tion, it  is  needless  to  say  was  flatly  contradicted  by  his  own 
field-notes,  as  above  quoted,  and  on  his  cross-examination  he 
admitted  over  and  over  again  that  where  his  testimony  differed 
from  his  field-notes  his  recollection  was  at  fault.  So  that  if, 
as  he  testified  from  recollection,  he  set  his  post  at  the  end  of 
his  meander  line  to  mark  the  southwest  comer  of  the  town- 
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ship,  that  line  must  have  ended  at  least  25.80  chains  west  of 
the  ridge,  instead  of  directly  on  top  of  it,  where  Chapman's 
post  was  set,  and  must  have  been  run,  as  I  have  assumed  it  was 
run,  along  or  near  the  beach.  The  evidence  of  Perrin,  so  far 
from  supporting  Chapman,  is  directly  against  him,  for  at  last 
he  swears  by  his  field-notes,  and  nothing  confutes  Chapman 
more  completely  than  they  do— corroborated  as  they  are  in 
every  particular  by  Foreman's  notes. 

An  important  topographical  feature  to  which  frequent  ref- 
erence has  been  made  is  Whale  Qulch.  Its  distance  from  the 
ocean  and  its  relation  to  section  and  quarter-section  comers 
have  been  extensively  commented  upon  in  the  foregoing  dis- 
cussion of  the  evidence,  and  it  would  not  be  proper  to  omit  all 
reference  to  the  iterated  and  reiterated  assertion  of  counsel  for 
respondent,  based  apparently  on  Mr.  Chapman's  testimony, 
that  neither  Perrin  nor  Foreman  mention  or  refer  to  Whale 
Gulch  in  their  field-notes.  It  is  somewhat  surprising  that  coun- 
sel should  have  been  so  easily  misled  in  so  simple  a  matter ;  for 
the  only  basis  of  Chapman's  claim  that  the  notes  do  not  men- 
tion Whale  Gulch,  is  that  they  do  not  mention  it  by  name.  They 
both  mention  it — Perrin,  as  a  stream  in  a  deep  gulch,  ten  links 
wide,  course  south;  Foreman,  as  a  small  creek  in  a  gulch  run- 
ning east.  All  the  evidence  in  the  case,  including  Chapman's 
own  testimony,  shows  that  this  small  stream,  or  creek,  was 
Whale  Gulch,  and  nothing  else.  The  official  map  of  the  ad- 
joining township  on  the  south  shows  it  at  the  same  distance 
from  the  ocean  on  the  township  line  that  Foreman  places  it  in 
township  5  south,  range  2  east,  Humboldt  meridian,  and  also 
shows  its  course  from  that  point  to  its  mouth  in  the  ocean. 
The  photographs  also  put  in  evidence  by  plaintiff,  and  taken 
from  a  point  near  the  mouth  of  Whale  Gulch,  corroborate  the 
map.  They  show  the  relation  of  the  gulch  to  the  ridge,  and 
to  Chapman's  stake.  It  was  not  necessary  to  give  a  name  to 
the  gulch  in  the  field-notes,  even  if  it  had  acquired  a  name 
at  the  dates  of  the  surveys,  which  does  not  appear. 

The  fact  has  been  mentioned  that  Perrin  located  the  town- 
ship line  a  fraction  over  twenty  chains  too  far  south.  It  is 
not  to  be  understood  that  it  can  now  be  correctly  relocated. 
For  it  appears  that  Foreman  in  his  resurvey  adopted  Perrin 's 
line  and  based  his  subdivisional  survey  upon  it.  He  must  have 
discovered  at  an  early  stage  of  the  subdivisional  survey  the  fact 
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that  the  township  line  was  too  far  south,  and  to  satisfy  himself 
as  to  the  source  of  the  error,  he  carefully  retraced  the  meander 
line  of  the  ocean,  and  discovered,  as  his  field-notes  show,  the 
error  of  Perrin  in  starting  from  the  point  **a*'  instead  of  the 
point  **A"  when  he  undertook  to  locate  a  point  on  the  seashore 
ninety-five  chains  south  of  **A,"  which  marks  the  southeast 
comer  of  township  5  south,  range  1  east,  Humboldt  meridian. 
He,  however,  resumed  his  subdivisional  survey  on  the  line  upon 
which  he  had  started — ^Perrin's  line — and  completed  it  by  clos- 
ing on  the  eastern  line  of  the  adjoining  township,  adding,  as 
the  map  shows,  nearly  a  half  mile  to  the  western  boundary  of 
that  which  he  was  surveying.  His  field-notes  of  the  survey 
of  section  31 — which  correspond  exactly  with  the  official  plat — 
show  that  he  commenced  at  the  common  comer  of  sections  31 
and  32  on  the  township  line  21.80  chains  east  of  the  sea- 
shore, that  he  ran  north  forty  chains,  between  sections  31 
and  32  along  a  southwest  slope,  and  there  set  a  marked  post 
and  stone  witnessed  by  two  trees — at  sixty  chains  he  entered 
dense  chaparral,  at  eighty  chains  he  set  a  post  to  mark  the 
common  corner  of  sections  29,  30,  31  and  32,  properly  marked, 
and  witnessed  by  four  trees — giving  distances  and  bearings. 
He  describes  the  land  along  this  course  as  mountainous,  soil 
third  rate,  first  half  mile  in  open  prairie,  balance  dense  chap- 
arral, scattering  oak,  and  madrono.  His  notes  as  to  the  next 
course  running  west  to  the  ocean,  read  as  follows: 

''As  this  line  ends  in  the  ocean  in  less  than  a  mile 
I  run 

W.  on  true  line  bet.  sees.  30-31 
Var.  17  degs.  42  min.  E. 
Steep  descent 

40.  Set  a  post  4  ft.  long  4  ins.  sq.,  24  ins.,  in  the 
ground  with  mkd  stone  for  i/4  sec.  Cor.  in  stone  mound 
4x2  ft.  mkd.  14  S.  on  N.  face. 

No  tree  in  limits. 
50.35.  Intersect  the  Pacific  ocean  on  station  No.  3 
of  meanders  in  sec.  30  and  set  a  post  4  ft.  long  4 
ins.  sq.,  24  ins.,  in  the  ground  for  cor.,  to  fractional 
sees.,  30,  31  mkd.,  T.  5  S.,  R.  2  E.  on  E.  S.  30  on  N. 
and  S.  31  on  S.  faces;  raises  a  moimd  of  stones 
around  post. 

No  trees  in  limits. 
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land  steep  W.  slope 

Soil  3rd  rate 

partly  open  grass  land  and  partly  dense  chaparral." 

These  notes  clearly  show  that  the  whole  of  the  section  was 
surveyed  on  the  west  slope  of  the  ridge,  that  on  its  south 
boundary  the  section  line  was  21.80  chains  and  on  its  north 
boundary  50.35  chains  from  the  ocean.  Plaintiff  *s  east  line 
is  twenty  chains  west  of  the  east  line  of  the  section,  and  the 
south  half  of  his  west  line  is  the  seashore.  In  relocating  the 
comers  of  this  section  these  notes  and  their  calls  for  natural 
monuments  are  not  to  be  disregarded  in  favor  of  a  quarter- 
section  post  in  Whale  Gulch,  placed,  as  it  appears,  by  County 
Surveyor  York  in  utter  disregard  of  every  call  in  the  official 
survey, — and  upon  no  better  evidence  as  to  its  proper  location 
than  a  chain  measurement  of  a  course  four  and  a  half  miles 
in  length  from  a  point  assumed  to  be  the  southeast  comer  of 
the  township  by  witnesses  who  do  not  pretend  to  be  surveyors, 
and  whose  testimony  upon  that  point  is  essentially  hearsay. 

It  is  urged  by  counsel  for  respondent  that  even  conceding 
an  error  in  Chapman's  survey,  and  that  plaintiff's  land  is 
west  of  his  location,  the  verdict  ought  not  to  be  disturbed, 
because  there  is  evidence  in  the  record  that  defendant  peeled 
the  trees  on  the  western  slope  of  the  ridge.  There  is  such 
evidence ;  but  it  also  appears  that  while  the  growth  of  tan-oak 
east  of  the  ridge  is  very  abundant,  there  are  but  few  trees 
scattered  along  certain  ravines  on  the  west  slope,  and  the 
verdict  for  five  thousand  dollars  was  based  upon  proof  of  a 
large  qu&ntity  of  bark  stripped  from  the  trees  in  Whale 
Gulch.  The  verdict,  therefore,  is  not  supported  by  the  evi- 
dence as  to  the  comparatively  trifling  amount  cut  on  the 
west  slope. 

The  principal  errors  of  the  court  in  ruling  upon  objections' 
to  evidence  consisted  in  admitting  the  testimony  of  Breeden, 
Howard,  and  Champagne  as  to  the  York  and  Sandow  surveys, 
without  sufficient  preliminary  evidence  that  they  were  made 
from  correctly  located  starting-points.  Minor  errors  need  not 
be  noticed  in  detail.  In  view  of  the  foregoing  discussion  they 
are  not  likely  to  be  repeated  on  a  retrial  of  the  issues. 

The  order  denying  a  new  trial  is  reversed  and  the  cause 
remanded. 

Henshaw,  J.,  Harrison,  J.,  and  Lorigan,  J.,  concurred. 
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SHAW,  J. — I  dissent.  I  think  there  is  suflScient  evidence 
to  sustain  the  verdict  under  the  rules  applicable  in  this  court. 

Note. — Justice  McFarland  being  unable  to  act,  Justice  Har- 
rison, one  of  the  justices  of  the  district  court  of  appeal  for 
the  first  appellate  district,  participates  herein  pro  tempore, 
pursuant  to  section  4  of  article  VI  of  the  constitution. 

The  following  is  the  opinion  rendered  in  Department  One, 
on  the  4th  of  November,  1905,  which  was  readopted  on  certain 
points  by  the  foregoing  opinion : — 

SHAW,  J. — The  plaintiff  sued  the  defendant  to  recover 
damages  for  an  alleged  trespass  upon  real  estate  belonging  to 
the  plaintiff.  The  trespass  complained  of  consisted  of  strip- 
ping tanbark  from  a  large  number  of  oak  trees  growing  upon 
the  premises. 

The  land  described  in  the  complaint  consisted  of  four  gov- 
ernment subdivisions  contiguous  to  each  other,  and  consti- 
tuting a  tract  one  mile  in  length  from  north  to  south,  and  one 
fourth  of  a  mile  in  width,  except  at  the  southernmost  part 
thereof,  where  the  Pacific  Ocean  cut  off  one  comer  thereof. 
The  three  southernmost  tracts  lay  in  section  31,  township  5 
south,  range  2  east,  Humboldt  meridian,  and  were  described 
as  lots  1,  3,  and  4  of  said  section,  being  the  lots  corresponding 
to  the  west  half  of  the  northeast  quarter,  and  the  fractional 
northwest  quarter  of  the  southeast  quarter  thereof.  The 
northerly  tract  constituted  the  southwest  quarter  of  the  south- 
east quarter  of  section  30.  The  principal  contention  upon 
the  trial  arose  over  the  location  of  the  land  with  reference  to 
the  government  survey,  and  a  large  part  of  the  evidence 
relates  to  the  location  of  the  monuments  placed  at  the  comers 
hy  the  government  surveyors  and  the  topography  described 
in  the  field-notes  of  the  oflBcial  survey.  The  appeal  is  from 
the  order  denying  the  defendant's  motion  for  a  new  trial. 
Many  objections  and  exceptions  were  taken  to  the  rulings  of 
the  lower  court  upon  the  admission  or  rejection  of  evidence, 
and  these  are  alleged  as  errors  which  require  a  reversal  of  the 
order. 

The  plaintiff  derived  title  under  a  patent  from  the  United 
States  issued  to  John  L.  Stewart.  The  patent  describes  the 
subdivisions  above  mentioned,  and  refers  to  the  official  plat  of 
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the  survey  of  said  land  returned  to  the  general  land  office  by 
the  surv^or-generaL  A  certified  copy  of  this  official  plat  was 
introduced  in  evidence.  It  shows  that  the  official  survey  of 
the  township  in  question  consisted  of  separate  surveys  of  dif- 
ferent parts  of  the  township,  made  by  different  surveyors  at 
different  times.  The  west  boundary  was  surveyed  by  S.  W. 
Foreman,  under  contract  of  June  24,  1874;  part  of  the  south 
boundary  was  surveyed  by  Q.  H.  Perrin,  under  contract  of 
January  26,  1876 ;  the  remaining  part  of  the  south  boundary 
was  surveyed  by  J.  R.  Glover,  under  contract  of  November  13, 
1876;  and  the  whole  of  the  south  boundary  was  resurveyed 
and  the  lines  of  the  sections  and  minor  subdivisions  of  the 
township  were  surveyed  by  Foreman,  under  contract  of  Janu- 
ary 13, 1883.  It  appears  from  the  evidence  that  the  survey  by 
Perrin  of  a  part  of  the  south  boundary  was  done  under  a  con- 
tract for  a  survey  of  the  township  immediately  south,  being 
township  24  north,  range  19  west.  Mount  Diablo  meridian,  and 
many  of  the  so-called  comers  established  by  Perrin  referred 
to  in  the  evidence  are  what  are  called  ''dosing  comers"  made 
by  him  in  joining  the  survey  in  township  24  to  that  in  town- 
ship 5.  A  surv^  of  plaintiff's  land  was  made  by  Mr.  Chap- 
man, and  the  plaintiff's  case  depends  on  the  accuracy  of  his 
location  of  the  southeast  comer  of  section  31  and  other  comers 
on  the  south  township  line  from  which  the  location  of  the 
boundaries  of  plaintiff's  land  was  determined.  The  defend- 
ant claims  that  Chapman  placed  the  boundaries  about  one 
fourth  of  a  mile  from  their  true  location.  One  of  the  principal 
questions  in  the  case  was  whether  or  not  Foreman's  survey 
of  the  south  township  line  was  identical  with  Perrin 's,  and 
whether  or  not  Chapman  found  the  true  location  according  to 
the  intendment  of  the  patent.  Chapman  in  his  survey  at- 
tempted to  follow  the  lines  as  shown  by  the  field-notes  of  the 
Foreman  survey  rather  than  those  of  the  Perrin  survey.  The 
time  of  the  issuing  of  the  patent  is  not  given  in  the  record,  or 
at  least  our  attention  is  not  called  to  it,  but  it  is  manifest  from 
the  evidence  that  it  was  issued  after  the  making  of  all  the 
surveys  and  the  acceptance  thereof  as  shown  on  the  official 
plat. 

The  objection  to  the  introduction  of  the  field-notes  of  sur- 
veyor Foreman  showing  the  resurvey  of  the  southern  boundary 
of  the  township  was  properly  overruled.     These  field-notes 
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were  certified  by  the  surveyor-general  as  a  copy  of  the  field- 
notes  of  Foreman  on  file  in  his  office,  and  the  official  plats 
sufficiently  identify  them  as  the  field-notes  on  which  the 
patent  was  issued.  They,  therefore,  became,  in  legal  effect, 
a  part  of  the  patent  (if  no  pre-emption  or  homestead  rights 
have  intervened,  and  none  appear  here)  which  constituted  the 
plaintiff 's  title,  and  were  properly  admitted  in  evidence. 
{Chapman  v.  P clock,  70  Cal.  487.)  It  was  not  necessary  to 
show  any  reason  for  the  making  of  the  resurvey.  Prior  to  the 
issuing  of  the  patent  the  government  could  make  any  number 
of  surveys,  as  its  officers  might  direct,  and  the  last  accepted 
survey  is  presumed  to  be  the  one  on  which  the  patent  was 
issued,  unless  the  contrary  appears. 

The  various  objections  made  to  the  admission  in  evidence  of 
the  field-notes  of  the  Glover  survey  and  of  the  action  of  the 
court  in  allowing  references  to  be  made  to  the  field-notes  of 
Foreman  are  disposed  of  by  the  remarks  already  made  concern- 
ing the  authenticity  of  these  surveys.  They  each  constituted  a 
part  of  the  survey  of  the  township  in  which  the  land  was 
situated,  and  for  the  purpose  of  locating  the  land  it  is  proper 
to  refer  to  either  or  both  of  them  so  far  as  they  would  aid  in 
fixing  the  landmarks  and  boundaries. 

Two  witnesses,  Breeden  and  Howard,  testified  that  they 
were  present  and  assisted  one  Richard  York,  county  surveyor, 
in  making  a  survey  of  the  land  in  question,  some  eight  years 
before  the  trial.  Objection  was  made  to  these  references  to 
the  survey  of  York  upon  the  ground  that  there  was  no  compe- 
tent evidence  that  any  such  survey  was  made,  nor  that,  if 
made,  it  was  accurate  or  correct.  If  these  witnesses  had 
been  called  to  prove  the  survey  of  York,  this  perhaps 
would  have  been  an  error,  but  it  is  manifest  from  their 
whole  testimony  that  this  was  not  the  purpose.  They  were 
asked  to  testify  with  relation  to  certain  landmarks  which 
were  found  in  the  course  of  the  survey  and  which  they  were 
as  competent  to  observe  and  describe  as  any  other  person, 
and  the  point  of  this  part  of  their  testimony,  so  far  as  it  was 
material,  consisted  in  the  fact  that  these  landmarks  to  some 
extent  corresponded  with  those  mentioned  in  the  survey  of 
the  plaintiff's  land  made  by  Chapman,  which  last-mentioned 
survey  was  introduced  in  evidence.  Their  testimony  as  to  the 
existence  of  the  landmarks  some  eight  years  before  the  trial 
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was  some  corroboration  of  the  later  survey  by  Chapman.  It 
was  also  admissible  to  show  that  they  were  familiar  with  the 
lines  of  the  land  in  question  according  to  the  theory  of  the 
plaintiflf, — ^that  is,  with  their  location,  as  fixed  by  the  survey  of 
Chapman.  This  familiarity  was  necessary  as  a  foundation  for 
further  testimony  by  Howard  concerning  the  damage  done  to 
plaintiflf 's  land  by  the  stripping  of  the  bark  from  the  timber 
thereon. 

The  defendant  was  called  as  a  witness  by  the  plaintiff,  to 
testify  to  the  fact  that  if  the  south  boundary  of  the  township 
was  extended  west  from  the  established  comer  between  sections 
34  and  35,  it  would  pass  near  to  the  stake  established  by  Mr. 
Chapman,  the  plaintiff's  surveyor,  as  the  southeast  corner  of 
section  31,  in  which  the  plaintiff's  land  is  situated,  and  to  the 
additional  fact  that  the  quarter-section  comer  between  sec- 
tions 20  and  21  in  the  same  township  was  a  well-known  comer 
and  marked  by  well-known  visible  monuments.  Upon  cross- 
examination  by  the  defendant's  counsel,  he  was  asked  a  num- 
ber of  questions  which  called  for  facts,  or  for  his  opinion 
concerning  facts,  affecting  the  respective  merita  of  the  two 
surveys,  that  alleged  to  have  been  made  by  Mr.  Perrin  of  the 
south  boundary  of  the  township  on  the  one  hand,  and  claimed 
by  the  defendant  to  be  conclusive  as  to  the  location  of  the 
land,  and  that  made  by  Mr.  Chapman  for  the  plaintiff  on  the 
other  hand,  and  which,  according  to  the  plaintiff's  claim, 
established  the  comers  so  as  to  cover  the  land  upon  which  the 
defendant  committed  the  trespasses.  These  questions  were  ob- 
jected to  as  not  proper  cross-examination,  and  were  excluded 
by  the  court.  There  was  no  error  in  this.  While  some  of  the 
preliminary  questions  put  to  the  defendant  on  examination- 
in-chief  referred  to  these  surveys,  it  was  plainly  not  the  object 
or  purpose  of  the  testimony  elicited  from  him  by  the  plaintiff 
to  prove  any  facts  except  the  two  above  mentioned — the  loca- 
tion of  a  line  extended  west  from  the  comer  of  section  34  with 
respect  to  the  Chapman  stake,  and  the  well-known  character 
of  the  quarter-section  comer  between  sections  20  and  21.  The 
defendant  had  not  the  right>  upon  the  cross-examination  con- 
cerning these  facts,  to  go  into  an  extended  cross-examination 
with  reference  to  the  details  of  the  respective  surveys.  Two 
of  these  questions  objected  to  called  for  a  description  of  the 
place  where  the  stake  of  Chapman  was  set  as  the  southeast 
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comer  of  section  31  and  of  the  objects  which  were  visible  from 
that  point  If  there  had  been  any  dispute  concerning  the 
location  of  this  stake^  this  evidence  might  have  been  properly 
admitted,  but  as  matter  of  fact  there  never  was  any  question 
or  doubt  concerning  it  The  dispute  was  not  as  to  the  actual 
location  of  this  stake  on  the  ground,  but  as  to  the  place  where 
it  should  have  been  located  according  to  the  official  govern- 
ment siu^ey.  The  exclusion  of  this  testimony,  even  if  errone- 
ous, could  have  caused  no  substantial  injury. 

Complaint  is  made  of  the  action  of  the  court  in  allowing 
a  witness  to  testify  concerning  a  survey  made  by  one  Sandow. 
The  objection  was  that  there  was  no  competent  evidence  of 
any  such  survey,  and  that  it  was  not  proper  to  prove  its  ac- 
curacy or  its  existence  by  the  testimony  of  those  who  assisted 
in  making  it.  The  testimony,  however,  was  competent  for  the 
purpose  for  which  it  was  introduced.  The  witness  assisted  Mr. 
Sandow  in  making  the  survey,  and  saw  and  observed  the  land- 
marks located  by  Mr.  Sandow.  Some  of  these  were  mentioned 
also  in  the  original  government  survey.  He  subsequently 
assisted  the. plaintiff's  surveyor,  Mr.  Chapman,  in  making  a 
resurvey  and  relocation  of  the  land,  and  upon  that  occasion 
saw  many  of  the  same  landmarks.  The  comer  from  which 
Sandow  started  in  making  his  survey  was  the  quarter-section 
comer  between  sections  20  and  21,  which  was  the  same  comer 
which  the  plaintiff  himself  testified  was  a  well-known  and  well- 
marked  comer.  The  witness  testified  to  the  courses  and  dis- 
tances, run  from  thence,  under  his  own  observation,  by  San- 
dow, to  the  land  in  dispute,  and  his  testimony  tended  to  show 
that  the  correct  measurement  and  course  from  that  comer, 
according  to  the  govermnent  survey,  would  locate  the  land  in 
substantially  the  same  place  as  that  established  by  Chapman's 
survey,  and,  consequently,  it  would  tend  to  corroborate  the 
accuracy  of  Chapman's  survey,  and  to  show  that  it  corre- 
sponded with  the  quarter-section  comer  which  the  defendant 
testified  was  well  established.  He  testified  to  what  he  saw, 
and  not  to  statements  made  by  Sandow.  It  was  therefore  com- 
petent and  relevant  testimony. 

The  testimony  of  the  witness  Burg  was  properly  admitted 
for  the  purpose  of  identifying  the  land  subsequently  testified 
to  by  Pryor.  Pryor  was  called  to  testify  concerning  the  com- 
mission of  the  trespass  complained  of,  and  he  stated  in  a  pre- 
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liminary  way  that  the  particiilar  land  concerning  which  he 
testified  was  pointed  out  to  him  by  Burg  as  the  land  belonging 
to  the  plaintiff,  according  to  the  survey  made  by  Chapman. 
It  was  proper,  therefore,  to  prove  by  Burg  that  he  correctly 
pointed  out  the  land  to  the  witness  Pryor.  As  the  witness 
Pryor  did  not  pretend  to  know  anything  about  the  accuracy  of 
the  surveys,  the  question  put  to  him  concerning  the  same  was 
correctly  excluded.  A  good  deal  is  said  in  argument  concern- 
ing a  remark  made  by  the  court  after  questions  to  Pryor  had 
been  repeated  several  times  by  defendant's  attorney.  The 
defendant's  attorney,  in  answer  to  some  statements  by  the 
court,  said,  **I  have  a  right  to  cross-examine  the  witness,"  to 
which  the  court  said,  **Tou  have  no  right  to  impeach  him." 
This  is  the  remark  complained  of.  We  do  not  think  the  action 
of  the  court  was  so  serious  as  to  require  a  reversal  of  the  case. 
It  is  true  that  counsel  was  not  endeavoring  at  that  time  to  im- 
peach the  witness,  and  the  remark  of  the  court,  if  it  was  prop- 
erly taken  down,  appears  to  have  been  irrelevant.  We  cannot 
perceive  how  it  could  have  done  substantial  harm  to  the  de- 
fendant's cause. 

The  complaint  made  concerning  the  refusal  of  the  court  to 
permit  the  extended  cross-examination  of  the  plaintiff  Kimball 
with  respect  to  the  details  of  a  survey  made  by  Chapman 
which  he  witnessed  is  without  foundation.  In  his  examination- 
in-chief  the  plaintiff  had  merely  testified  that  he  saw  Mr. 
Chapman  set  the  comers  of  his  land,  and  that  he  afterwards 
pointed  out  the  same  comers  to  one  Qeorge  Howard,  who  sub- 
sequently testified  concerning  the  trespass  complained  of.  The 
cross-examination  was  properly  excluded  for  the  reason  given 
in  regard  to  the  cross-examination  of  the  witness  Burg, — 
namely,  that  the  witness  had  not,  in  his  testimony-in-chief, 
claimed  any  knowledge  of  the  accuracy  of  the  Chapman  sur- 
vey, and  that  he  was  not  called  for  the  purpose  of  proving 
its  accuracy. 

There  was  no  error  in  the  instructions  given  by  the  court  at 
the  request  of  the  plaintiff.  The  instructions  complained  of 
•were  as  follows: — 

1.  **I  charge  you  that  the  government  of  the  United  States 
can  make  a  new  survey  and  change  and  correct  an  older  or 
erroneous  survey  while  the  land  affected  thereby  remains  gov- 
ernment land;  and  after  the  acceptance  by  the  land  depart- 
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ment  of  the  correcting  survey,  the  latter  becomes  the  author- 
ized and  official  one." 

3.  **I  charge  you  that  any  comer  or  monument  established 
by  Perrin  in  his  survey  of  1876  was,  so  far  as  the  land  situated 
in  twp.  5  south,  range  2  east,  H.  M.  is  concerned,  superseded 
by  the  corresponding  comer  or  monument  established  or  used 
by  Foreman  in  his  survey  of  1883,  if  the  latter  siu^ey  dis- 
agrees with  the  former  in  relation  thereto." 

4.  **I  charge  you  that  while  it  is  true  that  the  United  States 
government  can  change  or  correct  the  surveys  of  its  lands 
as  it  may  see  fit  while  the  same  remain  government  lands, 
after  they  are  disposed  of  to  settlers  or  purchasers,  the  last 
surveys  made  for,  and  accepted  by,  the  land  department 
before  the  disposal  or  purchase,  is  final  and  unchangeable ;  and 
any  surveyor,  who  for  private  parties  thereafter  undertakes 
to  re-establish  or  relocate  lines  or  comers,  should  endeavor  as 
nearly  as  possible  to  follow  in  the  footsteps  of  the  surveyor 
who  made  the  last  accepted  government  survey  and  place  the 
comers  and  lines  where  they  were  placed  by  him. ' ' 

5.  "If  you  should  find  from  all  the  evidence  in  the  case, 
that  Foreman  in  his  survey  in  1883,  did  not  use  the  same  line 
or  the  same  location  of  comers  run  and  established  by  Perrin 
in  1876,  yet  as  to  all  the  lines  and  comers  which  were  not  run 
or  established  by  Perrin  at  all,  but  by  Foreman  only,  the 
survey  of  Foreman  must  govern  without  regard  to  the  question 
whether  or  not  he  used  the  same  line  on  the  south  boundary 
of  the  township,  which  was  used  by  Perrin." 

7.  **If  you  find  from  all  the  evidence  in  the  case  that  the  . 
township  surveyed  by  Perrin  and  that  surveyed  by  Foreman 
were  so  surveyed  by  them  respectively  that  the  lines  thereof 
overlapped  yet  the  survey  of  Foreman  must  be  followed  in  the 
township  surveyed  by  him. ' ' 

11.  **I  charge  you  that  if  you  find  from  the  evidence  that 
Chapman,  the  surveyor,  fixed  the  lines  of  plaintiff's  lands  sub- 
stantially in  accordance  with  the  Foreman  survey  of  1883,  it  is 
your  duty  to  bring  in  a  verdict  in  favor  of  the  plaintiff,  J.  A. 
Kimball,  and  fix  the  amount  of  damages  in  accordance  with  * 
instructions  heretofore  given." 

The  official  plat  which  was  introduced  in  evidence  was  not 
in  any  way  impeached  or  contradicted.  It  established  the  fact 
beyond  controversy  that  the  original  survey  of  part  of  the 


Digitized  by 


Google 


July,  1906.]  KiMBAiiL  V.  McKee.  463 

south  boundary  of  township  5  by  Perrin  was  resurveyed  by 
Foreman  in  1883,  and  this  being  the  case,  the  survey  by  Fore- 
man would  control  in  all  disputes  concerning  the  identity  of 
the  land  included  in  the  government  patent  subsequently 
issued.  There  was  no  evidence  that  any  settler  or  purchaser 
had  acquired  any  rights  in  the  land  in  question  between  the 
time  of  the  two  surveys.  It  is  probable  from  the  evidence  that 
the  survey  of  township  24  made  by  Perrin  in  1876  overlapped 
to  some  extent  the  survey  of  township  5  made  by  Foreman  in 
1883.  But  this  fact  cannot  avail  the  defendant  in  his  defense 
to  this  action.  He  does  not  claim  any  land  in  township  24 
under  the  Perrin  survey  or  any  other  survey.  His  defense  con- 
sisted entirely  in  an  attempt  to  show  that  the  land  upon  which 
he  stripped  the  timber  of  its  bark  was  not  the  land  patented 
to  the  plaintiff 's  predecessor,  Stewart.  From  the  evidence 
there  can  be  no  controversy  over  the  fact  that  the  subdivisions 
patented  to  Stewart  were  the  subdivisions  as  surveyed  and 
located  by  Foreman  by  the  survey  of  1883.  That  survey  is 
therefore  the  one  which  must  control  the  location  of  the  land 
in  question.  Wherever  that  survey  conflicts  in  any  respect 
with  the  previous  survey  made  by  Perrin  of  the  township  to 
the  south  thereof,  the  Foreman  survey  must  be  considered  as 
having  superseded  all  previous  surveys  with  respect  to  the 
land  in  township  5.  The  land  of  the  plaintiff  did  not  at  any 
I)oint  touch  the  southern  boundary  of  the  township  in  which 
it  was  situated.  Its  location  was  controlled  entirely  by  the 
comers  and  lines  of  the  interior  subdivisions  as  established  by 
the  Foreman  survey.  The  only  purpose  which  the  Perrin  sur- 
vey could  serve  in  establishing  the  location  of  the  land  was 
that  of  a  check  to  the  survey  made  by  Foreman,  and  to  aid  in 
ascertaining  the  true  location  of  the  latter.  The  true  location 
of  the  Foreman  lines,  however,  when  ascertained,  establishes 
the  location  of  the  interior  subdivisions  of  the  township,  re- 
gardless of  any  discrepancy  that  may  exist  between  said  lines 
and  the  south  boundary  of  the  township  as  established  by 
Perrin,  even  if  we  should  admit  that  the  resurvey  of  that 
boundary  by  Foreman  was  not  controlling.  We  do  not  think 
that  the  instructions  complained  of  assume  the  existence  of  any 
fact  which  is  not  conclusively  established  by  uncontradicted 
evidence,  or  by  the  law  regarding  official  surveys  of  the  United 
States  government.    Some  complaint  is  made  that  the  instnic- 
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tions  given  at  the  request  of  the  defendant  are  inconsistent 
with  those  given  by  the  plaintiff.  Upon  examining  them,  how- 
ever, we  do  not  think  that  the  inconsistency  exists. 

Objections  were  sustained  to  a  number  of  questions  put  by 
the  defendant  in  cross-examination  of  plaintiff's  witnesses 
and  in  the  examination  of  his  own  witnesses,  upon  the  ground 
that  they  were  not  in  proper  form.  Many  of  these  questions 
called  for  the  conclusions  of  the  witnesses  who  were  not  ex- 
perts concerning  the  accuracy  of  the  surveys  and  the  situation 
or  location  of  the  land  with  respect  thereto,  and  were  incom- 
petent for  those  reasons.  Others  were  argumentative  in  form, 
and  were  properly  rejected  for  that  reason.  It  is  not  necessary 
to  prolong  this  opinion  to  discuss  errors  of  this  character.  The 
principle  that  questions  of  such  form  are  improper  is  well 
established. 

The  last  point  made  by  the  defendant  is  that  the  evidence 
is  insufficient  to  justify  the  verdict.  We  have  examined  it, 
and  are  satisfied  that  there  was  abundant  evidence  in  support 
of  the  plaintiff's  case.  The  question  is  squarely  presented 
whether  the  survey  of  Chapman  made  by  the  plaintiff  indi- 
cated the  correct  location  of  the  land  in  controversy.  There 
was  evidence  sufficient  to  show  that  it  did,  and  the  contradic- 
tory evidence,  such  as  it  was,  would  have  scarcely  been  suffi- 
cient, if  taken  alone,  to  justify  a  contrary  conclusion. 

The  order  is  affirmed. 

Van  Dyke,  J.,  and  Angellotti,  J.,  concurred. 


[Crim.  No.  1270.    In  Bank.— July  13,  1906.] 
THE  PEOPLE,  Eespondent,  v.  JOSEPH  FELD,  Appellant. 

Criminal  Law — Appeal — Order  Bepusing  Arrest  op  Judgment. — An 
order  refusing  a  motion  in  arrest  of  judgment  is  not  appealable, 
and  can  onlj  be  reviewed  upon  appeal  from  the  judgment. 

Id. — ^Murder — Support  op  Verdict — Conplictino  Evidence — Presump- 
tion.— Where  there  was  evidence  tending  to  support  a  verdict  of 
guilty  of  murder  in  the  first  degree  against  the  defendant,  it  must  be 
assumed  in  support  of  the  verdict  that  the  evidence  given  for  the 
prosecution  was  true,  notwithstanding  conflicting  evidence   to  the 
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contrarj  on  behalf  of  the  defendant,  and  this  court  is  powerless 
to  interfere  with  the  verdict  of  the  jury  under  such  circumstances. 
Id.— Murder  in  First  Degree — Supficient  Showing. — Where  the  evi- 
dence for  the  prosecution  tended  to  show  that  defendant  had  been 
sued  for  a  divorce  by  his  wife,  and  had  been  ordered  to  pay  ali- 
mony and  counsel  fees,  that  she  was  living  with  her  father,  that 
defendant  went  to  her  father's  house  harboring  bitter  feelings 
against  his  wife  and  her  relatives,  and  with  a  deliberate  intent 
to  obtain  entry  by  force  and  violence,  if  necessary,  and  that  when 
her  father  impeded  his  entrance  he  deliberately  shot  him  fatally 
with  intent  to  kill  him,  he  was  properly  found  guilty  of  murder 
in  the  first  degree. 

Id. — EviDENCB — Alarm  op  Inmates — Knife  for  Defense — Harmless 
BuLiNG. — ^Where  the  son  of  deceased  had  testified  without  objec- 
tion to  the  apparent  alarm  of  the  inmates  of  the  house  upon  learn- 
ing that  defendant  was  seeking  to  gain  admission,  there  was  no 
prejudicial  error  in  refusal  of  the  court  to  strike  out  further  evi- 
dence by  him  that  when  his  father  started  from  the  kitchen  to  the 
door  he  handed  witness  a  bread-knife,  telling  him  to  ''take  it  to 
protect  himself,"  if  it  be  conceded  to  be  incompetent. 

Id. — ^Misconduct  of  District  Attorney — Bejected  Offer  of  Evi- 
dence.— It  was  not  misconduct  of  the  district  attorney  to  offer 
evidence  to  show  the  intention  of  defendant  in  going  to  the  house 
of  deceased,  that  he  had  previously  brutally  mistreated  his  wife, 
and  did  so  after  the  shooting;  and  it  was  not  prejudicial  miscon- 
duct, after  the  disallowing  of  the  evidence,  to  repeat  such  offer 
before  closing  his  case,  where  the  court  specially  charged  the  jury  to 
consider  only  the  admitted  evidence,  and  to  disregard  any  impression 
or  idea  otherwise  suggested  by  questions  or  statements  of  counseL 

Id. — ^Misconduct  in  Argument.— ITcW,  upon  review  of  affidavits  charg- 
ing the  district  attorney  with  misconduct  in  his  closing  argument, 
and  of  the  counter  affidavit  of  the  district  attorney,  there  was  no 
such  showing  of  misconduct  as  would  warrant  a  reversal. 

Id. — ^Misconduct  in  Proof — Threat  of  Defendant — ^Motive. — ^It  was 
not  misconduct  for  the  district  attorney  to  prove  in  rebuttal,  with 
permission  of  the  court,  a  conversation  between  defendant  and  his 
wife  in  presence  of  a  witness,  in  which  he  made  threats  against 
the  wife,  about  two  months  before  the  homicide,  as  to  what  he 
would  do  before  he  would  give  her  any  money.  Such  evidence  was 
admissible,  as  tending  to  show  the  motive  of  the  defendant  in 
visiting  the  house  at  the  time  of  the  homicide. 

Id. — Bequest  Covered  by  Charge. — The  <Jourt  did  not  err  in  refusing 
a  request  covered  by  another  instruction  on  the  same  subject  given 
by  the  court. 

Id. — Misleading  Bequest — Bight  to  Visit  Child.— A  request  for  an 
instruction  as  to  the  right  of  the  defendant  to  visit  his  minor  child 
wherever  it  might  be,  which  under  the  evidence  might  imply  his 
CXL.IX  Cal.— 30 
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right  to  enter  the  house  of  another  by  force  for  that  purpose,  was 
properly  refused,  as  tending  to  mislead  the  jury.  It  is  sufficient 
that  his  right  peaceably  to  visit  hia  child  was  recognized  in  the 
charge  of  the  court. 

Id. — Abgumkntativb  Bequest — Pdbuc  Sentiment.— It  wa«  not  error  to 
refuse  a  long  argumentative  request  warning  the  jury  against 
being  influenced  by  public  sentiment,  where  no  necessity  appears  in 
the  record  for  such  special  admonition,  and  the  jury  was  elsewhere 
instructed  that  the  verdict,  must  be  the  unbiased,  independent  ver- 
dict of  each  juror,  uninfluenced  by  any  consideration  except  the 
evidence  received,  the  law  declared,  and  the  arguments  thereon. 

Id. — New  Teial — Newly  Discovered  Evidence — ^Discretion. — A  mo- 
tion for  a  new  trial  upon  the  ground  of  newly  discovered  evidence 
is  addressed  to  the  sound  legal  discretion  of  the  trial  court,  whose 
discretion  in  determining  whether  the  evidence  produced  on  the 
motion  is  such  as  to  render  a  different  result  probable  will  not  be 
disturbed  where  the  record  shows  no  abuse  of  discretion  or  error 
of  the  court  in  its  conclusion. 

Id. — Discovery  of  Knife. — ^Where  a  bread-knife,  claimed  to  have 
been  in  the  hands  of  the  deceased,  had  been  described  at  the  trial 
sufficiently  for  all  purposes  of  the  defense,  its  discovery  after  the 
trial  beneath  the  house  of  deceased  is  not  ground  for  a  new  trial 
merely  for  the  purpose  of  enabling  it  to  be  introduced  in  evidence. 

Id. — ^Misconduct  of  Jury— Reading  Newspaper  Articles — Presump- 
tion —  Insufficient  Affidavit  —  Information  and  Belief.  —  A 
charge  of  misconduct  of  the  jurors  in  reading  newspaper  articles 
making  general  comments  is  not  made  out  where  there  is  no  proof 
that  they  were  read  by  the  jurors  during  the  trial.  There  is  no 
presumption  from  their  publication  in  a  particular  newspaper  that 
they  were  so  read.  An  affidavit  upon  information  and  belief  that 
they  were  read  by  jurors  is  utterly  valueless,  and  constitutes  no 
evidence  of  that  fact. 

Id. — Impeachment  of  Jurors — Failure  to  Deny  Insufficient  Affi- 
davit.— The  jurors  cannot  be  impeached  by  their  mere  failure  to 
deny  the  insufficient  affidavit  based  upon  information  and  belief  as 
to  their  misconduct. 

Id.— Harmless  Article  as  to  Qualification  of  Juror. — A  harmless 
article  commending  the  qualification  of  a  particular  juror,  which 
if  read  could  not  prejudice  the  jury,  and  which  was  not  partisan  in 
its  nature,  is  not  ground  for  new  triaL 

APPEAL  from  a  jud.gment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  orders  denyini? 
a  new  trial  and  denying  a  motion  in  arrest  of  judgment. 
Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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William  H.  Alford,  J.  A,  Spinetti,  and  Theo.  J.  Roche, 
for  Appellant. 

The  evidence  is  insuflBcient  to  justify  the  verdict,  as  it 
clearly  shows  the  killing  was  accidental,  and  justifiable  homi- 
cide was  clearly  proven  upon  undisputed  evidence.     {People 
V.  Sherman,  103  Cal.  409-412,  37  Pac.  388;  People  v.  Becker, 
109  Cal.  462-464,  42  Pac.  307.)    If  the  firing  of  the  accidental 
shot  was  in  any  way  criminal,  it  was  at  most  committed  upon 
a  sudden  quarrel,  in  the  heat  of  passion,  and  under  no  cir- 
cumstances could  exceed  manslaughter.    (Pen.  Code,  sec.  192.) 
The  court  exercised  an  arbitrary  discretion  in  denying  the 
motion  for  a  new  trial  for  newly  discovered  evidence  which 
had  suflftcient  legal  ground,  and  its  discretion  must  Ite  legal, 
and  not  arbitrary.     The  ends  of  justice  must  be  subserved. 
(People  V.  Superior  Court,  5  Wend.  114;  Tripp  v.  Cook,  26 
Wend.  152 ;  Faber  v,  Bruner,  13  Mo.  643 ;  Bailey  v.  Taaffe, 
29  Cal.  422;  Lybecker  v.  Murray,  58  Cal.  189;  Stringer  v. 
Davis,  30  Cal.  322;  People  v.  Lapique,  136  Cal.  503,  69  Pac, 
226;  People  v.  Stanford,  64  Cal.  28,  28  Pac.  106;  Oberlander 
V.  Fixen,  129  Cal.  690,  62  Pac.  254;  O'Bourke  v.  Vinnekohl, 
104  Cal.  254,  37  Pac.  930;  Spottswood  v.  Weir,  80  Cal.  448, 
22  Pac.  289;  Kenezleber  v.  Wahl,  92  Cal.  218,  28  Pac.  225; 
Blewett  V.  Miller,  131  Cal.  149,  63  Pac.  157;  State  v.  Lowell, 
123  Iowa,  427,  99  N.  W.  125;  Waite  v.  Fish,  17  S.  D.  215, 
95  N.  W.  928;  Parsons  v.  Letviston  etc.  By,  Co,,  96  Me.  503, 
506,  52  Atl.  1006;  Clark  v.  Gallagher,  74  Vt.  331,  52  Atl.  539; 
Standard  Investment  Co.  v.  Hoyt,  164  Mo.  124,  63  S.  W.  1093 ; 
Hotchkiss  V.  Patterson,  5  Kan.  App.  358,  48  Pac.  435.)     The 
court  should  have  granted  the  motion  for  misconduct  of  the 
jurors  not  denied.     (People  v.  Stokes,  103  Cal.  193,  42  Am. 
St.  Rep.  102,  37  Pac.  207 ;  People  v.  Chin  Non,  146  Cal.  561, 
80  Pac.  681;  People  v.  McCoy,  71  Cal.  395,  12  Pac.  272;  2 
Thompson  on  Trials,  p.  1981,  sec.  2617.)    The  new  trial  should 
have  been  granted  for  misconduct  of  the  district  attorney. 
(People  V.  Sing  Lee,  145  Cal.  190,  78  Pac.  636;  People  v. 
Bowers,  79  Cal.  417,  21  Pac.  752;  People  v.  Wells,  100  Cal. 
459,  34  Pac.  1078;  People  v.  Valliere,  127  Cal.  65,  59  Pac. 
295;  People  v.  Devine,  95  Cal.  227,  30  Pac.  378;  People  v. 
Lee  Chuck,  78  Cal.  328,  20  Pac.  719.)  '  The  court  erred  in 
refusing  the  requests  of  defendant.    Each  party  has  an  abso- 
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lute  right  to  instruction  based  on  its  own  theory  of  the  case 
if  there  is  any  evidence  to  support  it.  {Buckley  v.  Silverberg, 
113  Cal.  681,  45  Pac.  804;  People  v.  Taylor,  36  Cal.  255; 
People  V.  Becker,  109  Cal.  451,  42  Pac.  307 ;  Stantoii  v.  French, 
83  Cal.  194,  23  Pac.  355;  People  v.  Cmikling,  111  Cal.  616,  44 
Pac.  314.) 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Respondent. 

The  testimony   for  the   prosecution  sustains  the   verdict, 
which  cannot  be  disturbed  upon  appeal  because  of  conflict. 
{People  V.  Maroney,  109  Cal.  279,  41  Pac.  1097;  People  v. 
Gonzales,  143  Cal.  606,  77  Pac.  448;  People  v.  Donnolly,  143 
Cal.  398,  77  Pac.  177;  People  v.  Fitzgerald,  138  Cal.  41,  70 
Pac.  1014;  People  v.  Buckley,  143  Cal.  379,  77  Pac.  169.) 
An  application  for  new  trial  for  newly  discovered  evidence 
should  be  regarded  with  distrust  and  disfavor.     {People  v. 
Sutton,  73  Cal.  243,  15  Pac.  86;  People  v.  Howard,  74  Cal. 
547,  16  Pac.  394;  People  v.  Freema^h,  92  Cal.  359,  28  Pac. 
261;  People  v.  Gonzales,  143  Cal.  606,  607,  77  Pac.  443;  People 
V.  Rushmg,  130  Cal.  449,  80  Am.  St.  Rep.  141,  62  Pac.  742; 
People' vnfarr^7t7430 -Cal.  685,  63  Pac.  86.)     Such  applica- 
tions are  addressed  to  the  discretion  of  the  trial  court,  which 
must  be  presumed  to  have  been  properly  exercised.     {People 
V.  Vrquidas,  96  Cal.  241,  242,  31  Pac.  52;  People  v.  Bene, 
130  Cal.  167,  62  Pac.  404;  People  v.  Warreit^  130  Cal.  683,  63 
Pac.  86;  People  v.  Demasiers,  109  Cal.  607>*2  Pac.  236; 
People  V.  Buckley,  143  Cal.  392,  77  Pac.  169.)    Affidavits  of 
misconduct  of  jurors  upon  information  and  belielf*,were  in- 
admissible as  insufficient  for  any  purpose.    {People  v.  IfedZei/, 
132  Cal.  301,  64  Pac.  472;  Youle  v.  Brown,  49  111.  Ap^^ 
Marzen  v.  People,  190  111.  81,  60  N.  E.  102;  State  v.  Murphy^, 
13  Wash.  229,  43  Pac.  44.)     The  offer  of  evidence  by  the 
district  attorney  was  not  misconduct.     The  offered  evidence 
was  admissible.     {People  v.  Craig,  111  Cal.  468,  44  Pac.  186 ; 
People  V.  Walters,  98  Cal.  138,  32  Pac.  864;  People  v.  Ebanks, 
117  Cal.  652,  49  Pac.  1049;  People  v.  Wilson,  117  Cal.  691- 
693,  49  Pac.  1054;  People  v.  Suesser,  142  Cal.  367,  75  Pac. 
1093.)     There  was  no  misconduct  in  argument.     {People  v. 
Owens,  132  Cal.  469,  64  Pac.  770.)     Objection  to  language 
used  should  have  been  urged  upon  the  attention  of  the  court.  \ 
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{People  V.  Frigerio,  107  Cal.  151,  40  Pac.  107.)  The  requested 
instructions  not  covered  by  the  charge  were  objectionable  as 
misleading  and  argumentative  and  collateral  to  the  issue. 
{People  V.  Conkling,  111  Cal.  616,  44  Pac.  314;  People  v. 
Harris,  125  Cal.  96,  57  Pac.  780  j  People  v.  Honshell,  10 
Cal.  83.) 

ANGELLOTTI,  J.— The  defendant  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  for  the  killing  of  one 
Fritz  Dirking,  and  adjudged  to  suffer  death.  He  appeals 
from  the  judgment  and  from  orders  denying  his  motions  for 
a  new  trial  and  in  arrest  of  judgment. 

1.  The  law  gives  no  appeal  from  an  order  denying  a  motion 
in  arrest  of  judgment.  Any  error  in  the  action  of  the  trial 
court  in  that  regard  is  reviewable  upon  appeal  from  the  judg- 
ment. It  is  not  claimed,  however,  that  there  was  any  error 
in  denying  the  motion  in  this  case. 

2.  It  is  claimed  that  the  evidence  was  insufficient  to  justify 
the  verdict.  A  brief  review  of  some  of  the  evidence  wiU  suffice 
to  show  that  the  record  will  not  support  this  claim. 

The  defendant,  who  at  the  time  of  the  homicide,  November 
2,  1903,  was  a  police  officer  of  the  city  and  county  of  San 
Francisco,  was  a  son-in-law  of  the  deceased,  having  married 
his  daughter  some  three  years  before.  There  was  one  child 
by  this  marriage,  a  little  girl  then  about  two  years  old.  The 
defendant  and  his  wife  had  been  living  separate  and  apart 
for  nearly  two  months  immediately  preceding  the  homicide, 
the  wife,  with  the  child,  residing  at  her  father's  home  during 
this  period.  She  had  commenced  divorce  proceedings,  which 
were  then  pending.  There  had  been  a  previous  separation 
some  few  months  before,  and  previous  divorce  proceedings. 

There  was  some  evidence  tending  to  show  that  defendant 
entertained  feelings  of  bitterness  toward  both  his  wife  and 
her  family,  and  that  on  one  or  two  occasions  he  had  expressed 
such  feelings  when  it  was  suggested  that  he  should  contribute 
to  her  support,  one  witness  testifying  that  a  few  months  before 
the  homicide  he  told  his  wife  he  would  not  give  her  a  cent, 
and  when  she  suggested  he  might  be  compelled  to,  he  said, 
**No — I  will  fix  you  and  your  whole  family  first." 

During  the  afternoon  of  the  day  of  the  homicide  he  was 
served  by  his  wife's  attorney,  Mr.  Hayes,  with  a  copy  of  an 
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order  requiring  him  to  pay  his  wife  counsel  fees  and  alimony. 
Hayes  testified  that  the  defendant  then  said  to  him:  **I  am 
going  out  to  see  that  child.  I  want  to  see  it  to-night  and  if 
I  don't  see  it  there  will  be  a  rough-house,  and  if  that 


mother  of  hers  says  a  word  I  will  give  her  a  clout  in 

the  jaw  too." 

The  defendant  that  evening  went  to  the  home  of  deceased, 
arriving  there  in  the  neighborhood  of  seven  o'clock.  Defend- 
ant testified  that  the  sole  object  of  his  visit  was  to  see  his 
child,  whom  he  had  not  seen  for  a  month;  that  he  had  for 
several  days  been  endeavoring  to  obtain,  through  his  own 
attorney,  the  consent  of  his  wife  that  he  should  so  do;  and 
that  he  had  finally,  on  that  day,  communicated  with  her  by 
telephone  and  told  her  that  he  was  coming  out  after  supper 
to  see  the  child,  and  she  had  said  it  was  all  right.  Other 
evidence  was  such,  however,  as  to  warrant  the  jury  in  con- 
cluding that  no  consent  to  his  visit  had  been  given,  and  that 
he  went  to  the  house  not  on  the  peaceable  mission  of  merely 
seeing  his  child,  but  in  an  ugly  frame  of  mind,  inflamed  by 
the  service  on  him  of  the  order  for  alimony  and  counsel  fees, 
and  bent  on  making  a  ** rough-house"  of  it,  as  suggested  in 
the  statement  testified  to  by  Hayes. 

If  he  did  telephone  to  his  wife  before  going  out,  as  the 
evidence  indicates,  it  is  not  believable  that  the  message  was 
of  the  nature  testified  to  by  him,  or  that  she  consented  to  his 
coming,  for  his  arrival  on  the  premises  apparently  greatly 
alarmed  the  occupants  of  the  house. 

The  home  of  deceased  was  the  lower  flat  of  a  two-story  house. 
In  the  kitchen  thereof,  which  opened  on  the  back  yard,  were 
the  deceased,  his  wife,  defendant's  wife,  and  her  brother. 
Defendant  came  into  the  back  yard  along  a  driveway  which 
ran  therefrom  to  the  street,  along  the  north  side  of  the  house. 
Mrs.  Feld,  crying  **Here  he  comes,"  ran  to  the  kitchen-door 
and  locked  it.  The  defendant,  after  trying  to  open  this  door, 
went  around  to  the  front  door  of  the  house,  whither  the  two 
women,  carrying  the  child,  also  ran  through  the  hallway  of  the 
house,  their  object,  as  testified  to,  being  to  go  out  through 
that  door  and  thence  to  the  upper  flat.  There  was  evidence 
tending  to  show  that  when  that  door  was  opened  the  defendant 
appeared,  having  come  from  the  rear,  and  that  when  it  was 
attempted  by  those  inside  to  close  the  door,  he  prevented  them 
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from  so  doing  by  means  of  an  iron  bar  which  he  had.  There 
was  also  evidence  tending  to  show  that  defendant  attempted  to 
gain  admission  to  the  house  by  force,  and  that  the  deceased, 
who  had  also  come  to  the  door  and  was  attempting  to  prevent 
his  entrance,  was,  during  the  attempt  of  defendant  to  enter, 
struck  on  the  head  by  the  bar  held  by  defendant,  and  that 
when  he  told  the  defendant  he  had  better  go  away  from  the 
house,  the  defendant  stepped  back  a  few  feet,  drew  his  revolver 
and  fired  the  fatal  shot,  the  bullet  entering  the  left  breast 
of  deceased  and  causing  his  death  the  next  morning. 

There  was  in  this  sufiBcient  warrant  for  the  conclusion  of 
the  jury  that  the  defendant  had  gone  to  the  home  of  deceased 
harboring  feelings  of  bitterness  against  his  wife  and  her 
relatives,  and  with  a  deliberate  intent  to  obtain  entry  by  force 
and  violence  if  necessary,  and  that  when  he  found  his  progress 
in  that  direction  impeded  by  deceased,  he,  for  that  reason 
alone,  deliberately  and  premeditatedly,  fired  the  fatal  shot 
with  intent  to  kill  him.  Under  such  circumstances,  he  would 
undoubtedly  be  guilty  of  murder  in  the  first  degree.  There 
was,  it  is  true,  evidence  at  variance  with  that  sustaining  the 
theory  above  stated,  but  the  utmost  effect  thereof  was  to 
produce  a  mere  conflict  of  evidence,  and  it  is  certainly  un- 
necessary here  to  cite  authorities  to  sustain  the  proposition 
repeatedly  enunciated  by  this  court,  to  the  effect  that  the 
appellate  court  is  powerless  to  interfere  with  the  verdict  of 
the  jury  under  such  circumstances.  Assuming  the  evidence 
given  in  support  of  the  theory  of  the  prosecution  to  be  true, 
as  we  must  assume  in  view  of  the  verdict  and  the  order  deny- 
ing a  new  trial,  the  verdict  cannot  be  disturbed  on  the  ground 
of  insuflSciency  of  evidence  to  support  it. 

3.  The  son  of  the  deceased  testified  that  when  his  father 
started  from  the  kitchen  to  the  front  door  he  handed  him  a 
bread-knife  "and  told  him  to  take  it  to  protect  himself." 
Defendant  moved  that  the  quoted  portion  be  stricken  out, 
and  his  motion  was  denied.  The  claim  is  that  it  was  in- 
competent, being  no  part  of  the  res  gestce,  and  being  a  state- 
ment not  made  in  the  presence  of  the  defendant.  If  it  be 
admitted  that  this  evidence  was  incompetent,  we  cannot  see 
that  it  added  in  the  slightest  degree  to  the  effect  of  the 
other  evidence  of  the  witness,  which  had  already  been  re- 
ceived without  objection,  relative  to  the  apparent  alarm  of 
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the  inmates  of  the  house  upon  learning  that  defendant  was 
outside  seeking  to  gain  admission.  The  error,  if  any,  was 
therefore  without  prejudice. 

4.  The  district  attorney,  for  the  purpose  of  showing  the 
intention  of  defendant  in  going  to  the  home  of  deceased  on 
the  night  of  the  homicide,  and  his  feelings  toward  the 
inmates  thereof,  endeavoring  to  show  that  he  had  brutally 
mistreated  his  wife  both  before  that  time  and  also  immediately 
after  the  shooting,  when  he  gained  admission  to  the  house. 
Objections  to  this  line  of  testimony  were  sustained,  after  the 
district  attorney  had  quite  fully  stated  in  the  presence  of  the 
jury  the  nature  of  the  proposed  testimony.  Before  closing 
his  case  the  district  attorney  recalled  certain  witnesses  and 
was  allowed  by  the  court,  over  the  objection  of  defendant, 
to  state  that  he  desired  to  show  by  them  that  defendant  prior 
to  the  homicide  made  threats  against  his  wife,  and  had  mis- 
treated her  immediately  after  the  homicide,  upon  gaining 
admission  to  the  house.  The  court  sustained  an  objection  to 
this  offer,  but  it  is  urged  that  the  conduct  of  the  district 
attorney  in  making  such  offer  was  misconduct  prejudicial 
to  the  rights  of  defendant. 

It  is  unnecessary  here  to  discuss  the  claim  made  by  the 
attorney-general  to  the  effect  that  the  proposed  testimony  was 
admissible.  If  we  assume  that  it  was  not  admissible,  we  can- 
not hold  that  the  mere  offer  thereof  was  prejudicial,  in  view 
of  the  fact  that  it  was  already  practically  before  the  jury  so 
far  as  an  offer  to  prove  certain  matters  places  those  matters  be- 
fore a  jury.  The  second  offer  was  the  same  in  effect  as  the 
first,  and  if  the  jury  sworn  to  try  the  case  on  the  admitted 
evidence  alone  would  allow  itself  to  be  influenced  by  state- 
ments of  attorneys  not  supported  by  evidence  actually  ad- 
mitted by  the  court,  the  prejudice  to  defendant  was  fully 
created  by  the  first  offer,  and  could  not  have  been  enhanced 
by  the  second.  The  question  as  to  the  admissibility  of  such 
evidence  was  at  least  a  debatable  one,  there  being  strong 
ground  for  holding  it  admissible,  and  it  cannot  reasonably  be 
pretended  that  there  was  any  misconduct  on  the  part  of  the 
district  attorney  in  originally  seeking  to  introduce  the  pro- 
posed evidence.  Nor  would  we  be  warranted  in  assuming 
from  the  record  in  this  case  that  the  jury,  in  disregard  of 
their  oaths,  may  have  been  influenced  to  the  prejudice  of 
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defendant  by  either  offer.  They  were  specially  instructed  by 
the  court  to  consider  only  the  admitted  evidence,  and  to 
disregard  and  discard  every  impression  or  idea  otherwise 
suggested,  including  questions  asked  by  counsel  to  which  ob- 
jections were  sustained,  and  statements  by  counsel. 

5.  The  trial  court  did  not  err  in  the  matter  of  instructions 
to  the  jury. 

The  instructions  requested  by  defendant  upon  the  subject 
of  accidental  homicide  were  fully  covered  by  another  in- 
struction given  by  the  court. 

The  requested  instruction  to  the  effect  that  the  defendant 
had  as  much  right  to  the  custody  of  his  minor  child,  and  as 
much  right  to  enjoy  the  society  and  company  of  such  minor 
child,  as  had  his  wife,  and  that  he  had  **a  perfect  right,  at 
all  reasonable  times,  to  visit  said  minor  child  wherever  such 
minor  child  may  have  been"  was  properly  refused.  The 
quoted  portion  of  the  instruction  might  be  understood  by  the- 
jury,  under  the  evidence  in  this  case,  as  implying  that  de- 
fendant had  the  right,  for  the  purpose  of  visiting  his  child, 
to  use  sUch  force  as  was  necessary  to  effect  an  entrance  to 
the  house  of  deceased,  even  to  the  extent  of  deliberately  tak- 
ing life,  which,  of  course,  is  not  the  law,  and  hence  the  in- 
struction might  have  been  misleading.  The  defendant  un- 
doubtedly had  the  legal  right  to  see  his  child  at  all  reason- 
able times,  but  if  he  was  denied  this  right  by  others,  his 
remedy  was  to  be  found  in  an  application  to  the  courts,  and 
in  no  event  could  he  take  the  law  into  his  own  hands  and  re- 
sort to  force  and  violence,  much  less  to  the  taking  of  human 
life.  (See  People  v.  Harris,  125  Cal.  96,  [57  Pac.  780].) 
There  was  no  question  in  the  case  as  to  the  legal  right  of  the 
father  to  visit  his  child.  The  court  instructed  the  jury  that 
where  husband  and  wife  were  living  apart  neither  had  a 
superior  right  to  the  custody  of  the  children  of  the  marriage, 
and  also,  that  if  the  defendant  called  at  the  house  for  the 
purpose  of  seeing  his  child,  and,  as  he  was  about  to  enter, 
was  attacked  by  deceased  under  such  circumstances  as  to 
make  it  apparent  to  him  as  a  reasonable  man  that  it  was 
necessary  to  shoot  deceased  in  order  to  save  his  own  life  or 
prevent  great  bodily  injury,  and  so  in  good  faith  believing, 
shot  the  deceased,  he  must  be  acquitted;  and  also,  that  if,  at 
such  time,  the  fatal  shot  was  accidentally  fired  in  a  scuffle, 
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he  must  be  acquitted.  There  was  no  pretense  that  a  visit 
by  defendant  to  the  house  where  his  child  was,  for  the  sole 
purpose  of  peaceably  entering  and  seeing  the  child,  was  not 
a  lawful  mission,  and  the  instructions  given  clearly  indicated 
to  the  jury  that  such  a  visit  would  have  been  entirely  lawful. 

There  was  no  error  in  refusing  to  give  the  long  and  argu- 
mentative requested  instruction,  warning  the  jury  against 
being  influenced  by  public  sentiment.  We  find  no  necessity 
evidenced  by  the  record  for  any  such  special  admonition, 
and  the  jury  were  elsewhere  told  that  any  verdict  rendered 
must  be  the  unbiased  and  independent  verdict  of  each  member 
of  the  jury,  based  solely  upon  his  individual  judgment,  and 
uninfluenced  by  any  considerations  whatever,  except  the  evi- 
dence received,  the  law  declared,  and  the  arguments  thereon. 

6.  The  defendant  moved  for  a  new  trial  upon  various 
grounds,  including  newly  discovered  evidence  and  misconduct 
of  jurors. 

It  is  well  settled  that  to  justify  the  granting  of  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  the 
evidence  newly  discovered  must  be  such  as  to  render  a,  differ- 
ent result  probable  in  the  event  of  a  new  trial.  This  we 
understand  to  be  conceded  by  counsel  for  appellant.  New 
trials  should  be  granted  on  this  ground  only  for  the  purpose 
of  doing  substantial  justice,  and  not  simply  for  the  purpose 
of  enabling  defendant  to  introduce  evidence  which  is  of  such 
a  nature  and  character  that  there  is  no  reason  to  believe  that 
the  verdict  would  have  been  different,  had  such  evidence  been 
before  the  jury.  It  is  also  settled  that  such  motions  are 
addressed  to  the  sound  discretion  of  the  trial  court,  and  that 
its  action  will  not  be  disturbed  unless  the  record  shows  an 
abuse  of  this  discretion,  the  presumption  being  that  the 
discretion  was  properly  exercised.  The  question  as  to  whether 
the  evidence  produced  on  the  motion  is  such  as  to  render  a 
different  result  probable  is  one  peculiarly  addressed  to  the 
discretion  of  the  trial  judge,  who,  in  the  light  of  the  knowl- 
edge afforded  by  presiding  at  the  trial,  is  especially  qualified 
to  determine  as  to  the  probable  effect  of  such  evidence. 
(People  V.  Sing  Tow,  145  Cal.  1,  4,  [78  Pac.  235] ;  People  v. 
Buckley,  143  Cal.  375,  392,  [77  Pac.  169].) 

Bearing  in  mind  these  well-settled  propositions,  a  brief 
statement  as  to  the  showing  made  by  the  affidavits  produced. 
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will  suffice  to  indicate  that  the  action  of  the  trial  court,  so 
far  as  this  ground  is  concerned,  cannot  be  disturbed. 

Certain  affidavits  presented  were  to  the  effect  that,  nearly 
a  month  after  the  trial,  a  knife  was  found  under  the  house 
of  deceased  by  a  man  who  was  there  engaged  in  doing  some 
work.  This  knife  was  identified  by  defendant  as  a  knife 
which  belonged  to  deceased  and  was  used  by  his  family,  and 
as  a  knife  which  he  claimed  deceased  had  in  his  hand  at  the 
time  of  the  homicide.  The  son  of  deceased  had  testified  on 
the  trial  that  at  the  time  defendant  was  heard  outside  the 
house  he  put  a  bread-knife,  ten  or  eleven  inches  long  and 
pointed  at  the  end,  into  the  hand  of  deceased,  and  defendant 
had  testified  that  at  the  commencement  of  the  difficulty  de- 
ceased advanced  upon  him  with  a  knife,  and  that  after  the  shot 
deceased  pursued  him  with  the  knife  still  in  his  hand.  The 
knife  disappeared  immediately  after  the  homicide,  and  al- 
though search  and  inquiry  had  been  made  regarding  the 
same,  was  not  found  until  discovered  under  tfie  Dirking  house, 
where  it  had  apparently  been  concealed,  but  by  whom  does 
not  appear. 

We  cannot  see  that  the  discovery  of  this  knife  under  the 
house  of  deceased  warranted  a  new  trial.  Certainly  a  new 
trial  should  not  be  granted  merely  for  the  purpose  of  en- 
abling the  knife,  claimed  to  have  been  in  the  hand  of  deceased 
at  the  time  of  the  homicide,  to  be  introduced  in  evidence.  It 
had  been  sufficiently  described  at  the  trial  for  all  the  pur- 
poses of  the  defense,  and  its  mere  production  and  identifi- 
cation as  the  very  weapon  claimed  to  have  been  in  the  hand 
of  deceased  could  not  add  in  the  slightest  degree  to  the  effect 
of  the  evidence  tending  to  show  that  deceased  had  a  knife  in 
his  hand.  Nor  was  the  mere  fact  that  it  was  found,  api 
parently  concealed,  under  the  Dirking  house,  at  all  material 
to  the  issues  involved  in  the  case.  That  fact  might  possibly 
warrant  the  inference  that  some  member  of  the  family,  for 
some  reason  thinking  that  the  production  of  the  weapon  would 
in  some  degree  tend  to  assist  defendant's  cause,  had  con- 
cealed it  for  the  purpose  of  suppressing  evidence  favorable 
to  defendant,  and  thus  be  evidence  sufficient  to  discredit  the 
person  who  had  concealed  it,  if  he  or  she  could  be  ascertained 
and  was  a  witness  against  the  defendant,  but  it  could  have 
no  other  effect.     It  was  not  legitimate  evidence  to  show  that 
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deceased  had  the  weapon  in  his  hand  at  the  time  of  the  affray. 
And  as  long  as  it  could  not  be  shown  by  whom  it  was  con- 
cealed, it  could  not  serve  to  constitute  evidence  impeaching 
any  particular  witness. 

On  the  trial,  there  was  evidence  tending  to  show  that  when 
defendant  appeared  at  the  front  door  of  the  Dirking  house 
he  had  an  iron  bar,  with  which  he  attempted  to  force  open 
the  door,  and  with  which  he  inflicted  a  blow  on  the  head  of 
deceased.  Defendant  testified  that  he  did  not  have  any  such 
weapon  when  he  came  to  the  door,  and  that  Mrs.  Dirking  had 
it  in  her  hand,  and  in  endeavoring  to  strike  him  with  it, 
struck  her  husband,  and  he,  defendant,  took  it  away  from  her 
and  threw  it  down.  A  bar  was  identified  as  the  one  used 
on  this  occasion.  The  record  does  not  show  that  there  was 
anything  in  the  appearance  of  this  bar  to  distinguish  it  from 
any  other  iron  bar  about  the  same  size.  In  support  of  the 
motion  for  a  new  trial,  two  affidavits  were  presented,  one 
deponent  stating  that  as  late  as  January,  1902,  a  year  and  ten 
months  prior  to  the  homicide,  he  was  acquainted  with  the  tools 
of  deceased,  kept  in  the  rear  of  his  premises,  having  occa- 
sionally used  some  of  them,  and  that  either  this  bar,  or  one 
precisely  like  it,  was  among  those  tools,  and  the  other  testify- 
ing to  a  similar  condition  existing  as  late  as  June,  1902,  a 
year  and  five  months  prior  to  the  homicide. 

The  contents  of  these  affidavits  were  such  that  we  cannot 
say  that  the  judge  of  the  trial  court  was  not  fully  warranted 
in  concluding  that  the  evidence  of  the  new  witnesses  would 
not  operate  to  change  the  result  in  the  event  of  a  new  trial. 
In  this  connection,  it  may  also  be  suggested  that  even  if  the 
iron  bar  was  one  of  the  tools  of  deceased,  kept  in  the  rear  of 
his  premises,  the  defendant  when  in  the  back  yard  before 
going  to  the  front  door,  could  have  taken  it  from  that  place. 

What  has  been  said  in  regard  to  the  affidavits  relative  to 
the  iron  bar,  is  also  true  as  to  the  only  other  affidavits  pre- 
sented. There  is  no  reason  to  believe  that  the  verdict  would 
have  been  different  if  this  evidence  had  been  before  the  jury. 

We  are  of  the  opinion  that  it  cannot  be  held  that  the  trial 
court  erred  in  concluding  that  the  showing  as  to  newly  dis- 
covered evidence  was  not  such  to  warrant  the  granting  of 
a  new  trial. 

The  alleged  misconduct  of  jurors  charged  was  the  alleged 
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reading  by  all  the  jurors  of  certain  newspaper  articles.  The 
newspaper  articles  were  two  in  number,  and  were  published 
in  the  San  Francisco  Examiner  during  the  progress  of  the 
trial  and  the  day  before  the  case  was  submitted  to  the  jury. 
One  was  an  editorial,  headed  **It  is  time  to  stop  the  wanton 
slaughter  of  innocent  women,"  which  commented  unfavorably 
upon  juries  in  certain  cases,  where  persons  charged  with 
killing  or  assaulting  women  had,  in  the  opinion  of  the  writer, 
been  too  leniently  dealt  with. 

The  other  was  a  news  article,  headed  **  Ex-policeman  a  juror 
for  Feld.  Sergeant  Wright,  retired,  is  among  the  twelve 
accepted  to  try  youn'g  patrolman  who  killed  his  father-in-law. 
Counsel  indicate  that  prisoner  whose  life  is  in  the  balance  will 
depend  on  a  plea  of  self-defense  for  acquittal.''  This  article, 
in  addition  to  giving  what  was  apparently  a  fair  account  of 
the  previous  day's  proceedings  of  the  trial,  and  a  statement 
as  to  the  probability  that  the  defense  would  be  self-defense,  in  a 
subdivision  headed  "Comment  about  juror,"  stated  that  there 
had  been  some  comment  on  the  fact  that  C.  P.  Wright,  a 
former  member  of  the  police  department,  had  been  accepted 
as  one  of  the  jurors  to  try  defendant,  who  was  on  the  police 
force  at  the  time  of  the  shooting.  It  quoted  the  trial  judge 
as  saying  in  an  interview  that  he  was  rather  surprised  that* 
neither  side  had  challenged  nor  excused  him,  but  that  he  had 
found  on  inquiry  that  Mr.  Wright  had  served  on  other  juries 
in  other  departments  and  had  given  excellent  satisfaction — 
that  the  fact  that  a  man  had  served  on  the  police  force  did  not 
disqualify  him  for  jury  service,  and  that  police  training  ought 
to  make  a  good  juror.  That  if  the  defendant  had  been 
charged  with  murder  for  killing  done  in  the  performance  of 
police  duty,  it  might  be  expected  that  the  sympathies  of 
any  juror  who  had  been  a  member  of  the  police  force  would 
naturally  be  with  him,  but  that  there  was  no  sentiment  of 
that  kind  involved  in  this  case;  that  the  questions  asked  of 
Mr.  Wright  showed  that  he  did  not  know  the  defendant  and 
had  never  had  any  dealings  with  him ;  and  that  in  any  event 
the  prosecution  accepted  the  juror,  and  the  court  should  not 
interfere.  The  district  attorney  was  also  reported  as  saying 
that  he  regarded  Sergeant  Wright  as  an  excellent  juror. 

We  have  not  considered  it  necessary  to  state  the  contents 
of  the  editorial,  for  there  is  no  evidence  that  any  juror  read 
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it  or  heard  of  it  until  after  the  rendition  of  the  verdict.  It 
has  been  declared  that  newspaper  articles  may  be  of  such  a 
nature  that  the  reading  thereof  by  jurors  during  the  progress 
of  a  trial  will  require  the  granting  of  a  new  trial.  (People 
V.  McCoy,  71  Cal.  395,  397,  [12  Pac.  272] ;  People  v.  Stokes, 
103  Cal.  193,  199,  [42  Am.  St.  Rep.  102,  37  Pac.  207] ;  People 
V.  Chin  Non,  146  Cal.  561,  [80  Pac.  681].)  It,  however,  de- 
volves  upon  the  party  moving  for  a  new  trial  on  this  ground 
to  show  that  such  articles  have  come  to  the  knowledge  of  the 
jurors,  for,  unless  they  have,  prejudice  could  not  possibly 
have  resulted  to  the  defendant  by  reason  of  the  publication, 
and  the  burden  is  on  him  to  show  any  substantial  cause  that 
may  exist  for  the  granting  of  a  new  trial.  It  cannot  be 
held  that  evidence  showing  the  publication  of  articles  in  news- 
papers during  a  trial  raises  any  presumption  that  such  articles 
have  come  to  the  knowledge  of  the  jurors.  It  is  their  duty 
to  abstain  from  reading  any  articles  relative  to  the  case  they 
are  trying,  and  from  talking  to  any  one  or  allowing  any  one  to 
talk  to  them  concerning  the  case,  and  to  refrain  from  allow- 
ing themselves  to  receive  any  information  or  impression  con- 
cerning the  case  from  any  source  other  than  the  evidence,  argu- 
ments, and  instructions  given  in  open  court,  and  the  pre- 
sumption is  that  they  have  fully  performed  their  duty.  (See 
Sheekan  v.  Eammond,  1  Cal.  App.  2,  [84  Pac.  340].) 

The  only  allegations  as  to  this  contained  in  the  aflSdavits 
presented  by  defendant,  were  made  solely  on  the  information 
and  belief  of  the  deponents.  For  this  reason  they  were  utterly 
valueless,  and  constituted  no  evidence  whatever  that  any  juror 
had  ever  read  or  heard  of  either  article.  {People  v.  Fuidley, 
132  Cal.  301,  [64  Pac.  472] ;  Gay  v.  Torrance,  145  Cal.  144, 
151,  [78  Pac.  540].)  They  were  simply  charges  without  proof 
to  sustain  them,  no  denial  or  evidence  in  reply  was  under  the 
law  required,  and  a  failure  to  deny  them  would  in  no  degree 
tend  to  establish  their  truth.  It  is  contended  that  an  afiS- 
davit  of  the  twelve  jurors,  which  was  presented  by  the  district 
attorney  in  reply  to  defendant's  motion,  was  of  such  a  nature 
as  to  establish  the  fact  that  the  jurors  had  read  the  editorial. 
In  this  connection,  defendant  relies  on  the  rule  declared  in 
People  V.  Chin  Non,  146  Cal.  561,  [80  Pac.  681],  to  the  effect 
that  the  rule  against  allowing  a  juror  to  impeach  his  own  ver- 
dict is  not  applicable  where  the  district  attorney  introduces 
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the  juror's  affidavit,  and  that  in  such  event  he,  on  behalf  of  the 
people,  waives  the  benefit  of  the  rule  excluding  such  evidence. 
In  the  Chin  Non  case  the  jurors  expressly  stated  in  the  affi- 
davits presented  by  the  district  attorney  that  they  had  read 
the  newspaper  articles  there  involved,  and  it  was  sought  to 
show  by  the  further  statements  in  the  affidavits  that  such 
articles  had  not  influenced  them  in  arriving  at  a  verdict.  In 
this  case,  while  there  was  in  the  joint  affidavit  of  the  jurors 
no  express  denial  of  the  information-and-belief  allegation  that 
they  had  read  the  editorial,  there  was  no  express  acknowledge- 
ment thereof,  as  in  the  Chin  Non  case,  nor  was  there  any  state- 
ment therein  which  would  warrant  the  inference  that  the 
editorial  had  come  to  the  knowledge  of  any  of  them  until  after 
the  verdict.  Every  statement  therein  contained  is  entirely 
consistent  with  a  conclusion  that  the  editorial  had  not  come 
to  their  knowledge  until  after  verdict.  The  conclusion  of 
defendant's  counsel  to  the  contrary  is  based  entirely  on  the 
fact  that  while,  by  this  affidavit,  certain  allegations  of  def end- 
ant 's  affidavits  were  denied,  nothing  was  said  therein  concern- 
ing or  in  reply  to  the  allegation  as  to  the  reading  of  the  edi- 
torial by  the  jurors.  It  is  contended  that,  in  the  presence  of 
this  opportunity  on  the  part  of  the  district  attorney  and  the 
jurors  to  deny  such  allegation,  if  the  facts  were  such  as  to 
enable  a  denial  to  be  made,  the  failure  to  so  do  is,  in  effect,  an 
express  admission  on  the  part  of  the  district  attorney  that  the 
undenied  allegation  was  true. 

When  it  is  borne  in  mind  that  the  charges  of  misconduct 
were  not  so  supported  as  to  require  answer  of  any  kind,  that 
there  was  no  evidence  of  misconduct  therein,  and  that  the 
jurors'  affidavits  alone  must  be  looked  to  for  evidence  of  mis- 
conduct, it  must  be  apparent  that  the  only  misconduct  shown 
is  such  as  is  shown  by  the  affirmative  allegations  of  such  affi- 
davit, or  such  as  must  be  necessarily  inferred  from  such  allega- 
tions, and  the  district  attorney,  by  introducing  such  affidavit 
admitted  no  more  at  most  than  what  is  so  affirmatively  al- 
leged, or  necessarily  inferable  from  such  allegations.  We  are 
of  the  opinion  that  the  exception  declared  in  the  Chin  Non 
case  to  the  general  rule  prohibiting  the  impeachment  of  his 
own  verdict  by  a  juror,  should  not  be  extended  so  as  to  allow 
such  impeachment  to  be  accomplished  solely  by  the  mere  fail- 
ure of  the  juror  to  deny  certain  information-and-belief  allega- 
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tions  of  misconduct,  even  though  such  failure  be  accompanied 
by  an  express  denial  on  his  part  of  other  information-and- 
belief  allegations  of  misconduct. 

So  far,  therefore,  as  the  editorial  was  concerned,  there  was 
no  showing  warranting  the  granting  of  a  new  trial.  We  have 
assumed,  in  what  we  have  thus  far  said,  that  the  article  was 
of  such  a  nature  that  it  might  have  influenced  jurymen  in  this 
case.  The  article  contained  no  reference  to  this  case,  but  was 
a  general  article  relative  to  failures  of  justice  in  cases  of  crime 
against  women.  Whether,  by  reason  of  the  special  circum- 
stances of  this  case,  the  trial  court  would  have  been  warranted 
in  holding  that  it  was  of  such  a  nature  that  the  mere  reading 
thereof  may  have  influenced  this  jury,  is  indeed  very  doubtful, 
but,  in  view  of  what  has  already  been  said,  it  is  unnecessary 
to  decide  this  question. 

The  showing  as  to  the  knowledge  by  the  jurors,  before  ver- 
dict, of  the  other  newspaper  article,  the  news  article,  is  precise- 
ly the  same  as  the  showing  in  regard  to  the  editorial,  except 
in  the  single  case  of  the  juror  Wright  who  is  discussed  therein. 
As  to  the  other  eleven  jurors,  therefore,  the  showing  did  not 
warrant  a  new  trial,  for  the  reasons  already  stated.  As  to 
this  article,  it  must  also  be  held  that,  so  far  as  the  jurors  not 
named  therein  are  concerned,  there  is  absolutely  nothing  there- 
in from  which  it  could  be  reasonably  concluded  that  any  juror 
might  have  been  influenced  thereby.  The  article  was  in  no 
degree  partisan,  and  was,  in  addition  to  the  comments  on 
juror  Wright,  apparently  only  an  exceedingly  fair  report  of 
the  previous  day's  proceedings.  Of  course,  as  already  stated, 
jurors  should  not  read  any  article  concerning  the  case  they 
are  trying,  but  no  prejudice  could  possibly  have  been  suffered 
by  defendant  from  a  reading  by  such  jurors  of  this  artifle. 

An  affidavit  of  juror  Wright  was  filed  by  the  district  at- 
torney, in  which  Wright  stated  that  some  one  had  called  his 
attention  to  the  fact  that  an  article  had  been  published 
about  him,  and  he  merely  replied,  **0h,  that  doesn't  hurt  me, 
the  judge  gave  me  a  good  send-off."  This  is  the  only  legal 
evidence  serving  as  a  basis  for  the  conclusion  that  he  had 
knowledge  of  the  article  or  any  portion  thereof.  It  may  be 
assumed  that  this  was  sufficient-to  show  such  knowledge.  We, 
however,  are  unable  to  see  anything  in  the  comments  on 
Wright  contained  in  the  article,  or  in  the  remarks  attributed 
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by  the  article  to  the  trial  judge  and  the  district  attorney  con- 
cerning him,  that  would  warrant  a  conclusion  that  he  might 
have  been  influenced  thereby  in  the  discharge  of  his  duties 
as  a  juror. 

An  affidavit  as  to  juror  Wright,  made  by  Clarence  Gray, 
was  filed  on  the  part  of  the  defendant.  The  allegations  con- 
tained in  this  affidavit  were  specifically  denied  in  the  affidavit 
of  Wright.  The  issues  of  fact  thus  made  were  for  the  trial 
court  to  determine,  and  such  determination  is  conclusive  here. 

It  cannot  be  held  that  the  court  erred  in  concluding  that 
there  was  no  sufficient  showing  of  misconduct  of  jurors  to 
warrant  a  new  trial. 

7.  Upon  the  motion  for  a  new  trial,  the  affidavit  of  defend- 
ant's attorneys  was  presented,  charging  misconduct  on  the 
part  of  the  district  attorney  in  making  alleged  unwarranted 
statements  in  his  closing  argument. 

We  have  examined  them,  and,  taking  into  consideration 
the  reply  affidavit  filed  by  the  district  attorney,  cannot  say 
that  there  is  any  such  showing  of  misconduct  in  the  closing 
argument  as  would  warrant  a  reversal. 

We  have,  in  a  previous  portion  of  this  opinion,  discussed  the 
efforts  of  the  district  attorney  to  prove  mistreatment  of  his 
wife  by  the  defendant  both  before  and  immediately  after  the 
killing  of  deceased,  and  his  second  offer  in  regard  thereto,  and 
have  held  that  there  was  no  misconduct  in  the  first  offer  and 
no  prejudicial  misconduct  in  the  second.  Nor  can  it  be  held 
that  there  was  any  misconduct  in  asking  Mrs.  Quarles  in 
her  examination  in  rebuttal  as  to  a  conversation  between 
defendant  and  his  wife  in  her  presence,  about  two  months 
before  the  homicide,  in  which  he  made  a  threat  against  his 
wife  relative  to  what  he  would  do  before  he  would  give  her 
any  money.  Under  the  circumstances  of  the  case,  we  think 
the  evidence  was  admissible  as  tending  to  show  the  motive 
with  which  he  visited  the  house  of  deceased  on  the  evening 
of  the  homicide,  and  this  was  apparently  the  view  of  the  trial 
court,  for  an  objection  to  the  question  was  overruled. 

There  is  no  other  specification  of  misconduct  on  the  part 
of  the  district  attorney  requiring  notice. 

We  have  now  considered  all  the  points  made  for  a  reversal, 
and  find  no  legal  ground  upon  which  the  judgment  of  the  trial 
court  may  be  set  aside,  or  a  new  trial  granted. 

CXLIX  Cal.— 31 
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The  judgment  and  order  denying  a  new  trial  are  aflfirmed. 

Shaw,  J.,  Hall,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Henshaw,  J., 
concurred. 

Note. — Justice  McFarland  being  unable  to  act,  Justice  Hall, 
one  of  the  justices  of  the  district  court  of  appeal  for  the  first 
appellate  district,  participates  herein  pro  tempore,  pursuant 
to  section  4  of  article  VI  of  the  constitution. 

Rehearing  denied. 


[Sac.  No.  1335.     Department  Two.— July  23,  1906.] 

S.   OLENDER,   Respondent,  v.   CRYSTALLINE   MINING 
COMPANY,   LIMITED,   Appellant. 

FoBBioN  Corporation — Failure  to  Designate  Agent — Service  of  Sum- 
mons UPON  Secretary  op  State — Constitutional  Law. — The  act 
of  March  17,  1899,  providing  that  when  a  foreign  corporation 
doing  business  in  this  state  fails  to  comply  with  the  law  requiring 
it  to  file  with  the  secretary  of  state  a  writing  designating  some 
person  as  its  agent  upon  whom  process  can  be  served,  summons 
in  civil  actions  may  be  served  upon  the  secretary  of  state,  is  con- 
stitutional and  valid.  Such  foreign  corporation  is  bound  to  know 
the  existing  law  as  to  its  right  to  do  business,  and  that  if  it 
refuses  to  appoint  an  agent,  service  could  be  made  upon  the  secretary 
of  state. 

Id. — Substitute  for  Pubucation  of  Summons. — The  act  of  March  17, 
1899,  substitutes  service  upon  the  secretary  of  state  for  service 
by  publication  prescribed  by  section  412  of  the  Code  of  Civil 
Procedure,  where  the  foreign  corporation  has  no  designated  agent. 

Id. — Judgment  by  Default  —  Motion  to  Vacate  —  Meritorious  De- 
fense not  Shown. — A  motion  to  vacate  a  judgment  by  default 
against  such  corporation  cannot  be  granted  where  there  is  no 
showing  of  a  meritorious  defense  to  the  action  and  the  defendant 
does  not  ask  to  be  allowed  to  come  in  and  make  such  defense. 

Id. — Sufficiency  of  Complaint. — The  averments  of  the  complaint 
against  the  foreign  corporation,  that  at  all  times  therein  mentioned 
the  defendant  was  a  foreign  corporation,  doing  business  in  the 
county  of  its  venue,  and  state  of  California,  were  suiBcient  to  bring 
the  case  within  the  provisions  of  said  act  of  March  17,  1899,  with- 
out further  showing  of  the  continuance  of  such  business. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuol- 
umne County  and  from  orders  denying  a  motion  to  quash 
the  service  of  summons  and  to  vacate  a  judgment  by  default. 
G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  P.  O'Brien,  for  Appellant. 

J.  C.  Webster,  for  Eespondent 

McFARLAND,  J. — This  is  an  action  to  recover  of  defend- 
ant $433.01,  with  interest,  money  laid  out  and  expended  by 
plaintiff  for  defendant  at  the  latter 's  request.  Default  of 
defendant  was  entered,  and  judgment  rendered  according  to 
the  prayer  of  the  complaint.  Defendant  appeals  from  the 
judgment  and  also  from  orders  denying  its  motion  to  quash 
the  service  of  suromons,  and  denying  its  motion  to  vacate 
the  judgment  by  default  based  on  such  service. 

Appellant  is  a  foreign  corporation  created  an^  existing 
under  the  laws  of  Great  Britain  and  doing  business  in  Cali- 
fornia. By  an  act  of  the  legislature  of  this  state,  approved 
March  17,  1899,  (Stats.  1899,  p.  Ill,)  it  is  enacted  that  a 
foreign  corporation  doing  business  in  this  state  must  desig- 
nate, by  a  writing  filed  with  the  secretary  of  state,  some  person 
as  its  agent  upon  whom  process  may  be  served,  and  that  if  it 
fail  to  do  so,  service  of  summons  in  civil  actions  against  it 
may  be  served  on  the  secretary  of  state.  In  the  case  at  bar 
the  defendant  did  not  designate  such  agent,  and  service  of 
summons  was  made  on  the  secretary  of  state.  The  main  con- 
tention made  by  appellant  is  that  said  act  of  the  legislature 
is  unconstitutional  and  void;  but  this  contention  is  not  main- 
tainable. The  positions  taken  are  that  the  state  cannot  arbi- 
trarily appoint  as  an  agent  for  appellant  one  between  whom 
and  appellant  there  is  no  actual  relation  of  principal  and 
agent,  that  the  law  does  not  require  the  secretary  of  state 
to  communicate  to  a  defendant  any  information  of  the  service 
of  summons,  that  if  the  service  be  held  sufficient,  appellant 
would  have  no  notice  of  the  proceeding  and  no  opportunity 
to  be  heard,  and  therefore  a  judgment  on  such  service  would 
deprive  appellant  of  his  property  without  due  process  of  law. 
These  positions  are  not  tenable.    The  cases  of  Keystone  Driller 
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Co.  V.  Superior  Court,  138  Cal.  738,  [72  Pac.  398],  and  Willey 
V.  Benedict  Co.,  145  Cal.  270,  [79  Pac.  270],  cited  by  re- 
spondent, are  not  direct  decisions  on  the  point,  although  they 
seem  to  assume  the  constitutionality  of  the  act  in  question; 
but,  upon  principle,  we  think  that  the  respondent's  contention 
is  clearly  maintainable.  "When  a  foreign  corporation  under- 
takes to  do  business  in  this  state  it  is  bound  to  know  the 
existing  law  as  to  its  right  to  do  such  business;  and  in  the 
case  at  bar  the  appellant  knew  that  as  a  condition  of  its 
doing  business  here,  it  must,  under  the  law,  appoint  an  agent 
upon  whom  process  could  be  served,  and  that  if  it  refused 
to  appoint  such  agent,  service  could  be  made  on  the  secretary 
of  state.  There  is  nothing  unjust  or  unconstitutional  in  such 
a  law.  The  appellant  would  have  had  full  notice  of  the  com- 
mencement of  the  action,  and  an  opportunity  to  be  heard, 
if  it  had  put  itself  in  the  position  of  having  such  notice  by 
simply  complying  with  the  reasonable  requirement  of  the  law 
that  it  appoint  an  agent  to  receive  such  notice;  and  by  its 
failure  to  do  so  indicated  its  willingness  to  have  such  notice 
given  to  the  secretary  of  state.  It  is,  therefore,  in  no  position 
to  invoke  the  constitutional_doctrines  that  a  defendant  must 
have  notice  of  an  action  against  him  and  an  opportunity  to 
be  heard  therein. 

Appellant  says  that  the  tendency  of  the  decisions  of  this 
court  has  been  toward  holding  that  a  default  should  be  set 
aside  and  a  defendant  allowed  **to  try  the  case  upon  its 
merits"  whenever  there  is  any  reasonable  ground  for  such  ac- 
tion. But  the  appellant  did  not  assert  any  meritorious  defense 
nor  ask  to  be  allowed  to  come  in  and  make  such  defense.  If 
it  had  averred  that  the  default  and  judgment  had  been  taken 
against  it  through  its  inadvertence  or  surprise,  and  that  it 
had  a  good  defense  to  the  action  and  desired  to  be  allowed 
to  try  the  case  on  its  merits,  the  trial  court  would,  very  prob- 
ably, have  set  aside  the  default  and  allowed  it  to  make  such 
defense.  But  it  does  not  ask  to  defend;  it  merely  asks  that 
it  be  allowed  to  escape  the  necessity  of  making  any  defense. 

Appellant  contends  that  the  service  was  not  complete  be- 
cause section  412  of  the  Code  of  Civil  Procedure  provides  for 
a  service  of  summons  on  a  foreign  corporation  by  publication 
when  defendant  has  no  managing  agent  or  officer  within  the 
state,  and  there  was  no  summons  by  publication  in  the  case 
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at  bar.  But  the  act  of  March  17,  1899,  above  referred  to,  evi- 
dently substitutes  the  service  upon  the  secretary  of  state  for 
the  service  by  publication  formerly  prescribed  by  the  code 
in  cases  where  a  defendant  has  no  agent  here. 

The  averments  in  the  complaint  that  at  all  times  therein 
mentioned  the  appellant  was  a  foreign  corporation  *' doing 
business  in  the  county  of  Tuolumne  and  state  of  California" 
were  sufficient  to  bring  the  case  within  the  provisions  of  the 
said  act  of  the  legislature,  without  further  showing  of  the 
continuance  of  such  business. 

The  judgment  and  orders  appealed  from  are  afl&rmeA 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[Sac.  No.  1475.  In  Bank.— July  26,  1906.] 

In  the  Matter  of  the  Estate  of  JANE  DAVIS,  Deceased. 
R.  D.  CHITTENDEN,  Public  Administrator  of  Fresno 
County,  Appellant,  v.  T.  M.  DUNGAN,  Public  Adminis- 
trator of  Tulare  County,  Respondent. 

Estates  or  Deceased  Persons  —  Non-Eesident  Decedent  —  Contest 
BETWEEN  Public  Administrators  —  pRiORrrr  of  Petition.  —  The 
county  in  which  a  petition  is  first  filed,  where  property  of  a  non- 
resident decedent  in  this  state  is  to  be  administered  upon,  has 
exclusive  jurisdietion  over  all  property  of  such  decedent  in  this 
state,  wherever  situated;  and  where  a  public  administrator  of  one 
county  first  filed  his  petition  for  administration  in  this  state,  a 
public  administrator  of  another  county,  though  first  appointed  upon 
a  subsequent  petition,  has  no  standing  to  contest  the  granting  of 
letters  under  the  petition  first  filed  in  the  county  of  such  petitioner. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tulare 
County  appointing  the  public  administrator  therein  to  admin- 
ister in  this  state  upon  the  property  of  a  non-resident  decedent. 
W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Everts  &  Ewing,  M.  F.  McCormick,  Truman  &  Oliver,  and 
Bishop,  Wheeler  &  Hoefler,  for  Appellant. 
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Carter  P.  Pomeroy,  Hannah  &  Miller,  Herman  0.  Miller, 
and  Prank  H.  Short,  for  Respondent. 

The  jurisdiction  was  exclusive  in  Tulare  County  where  re- 
spondent first  filed  his  petition.  (Code  Civ.  Proc,  sec.  1295; 
Dungan  v.  Superior  Court,  ante,  p.  98,  84  Pac.  767;  Estate 
of  Damke,  133  Cal.  433,  65  Pac.  889;  In  re  Griffith,  84  Cal. 
107,  23  Pac.  528,  24  Pac.  381;  Chow  v.  Brockway,  21  Or.  448, 
28  Pac.  384;  Estate  of  Scott,  15  Cal.  220;  Territory  v.  Klee, 
1  Wash.  St.  183,  23  Pac.  417;  Estate  of  Worthington,  4  Ohio 
Dec.  381;  Woemer  on  Administration,  139,  570.) 

SLOSS,  J. — ^As  stated  by  the  appellant  in  his  brief,  **This 
action  is  a  contest,  simply,  between  the  public  administrator 
of  Tulare  County  and  the  public  administrator  of  Fresno 
County  as  to  which  one  has  the  better  right,  under  the  exist- 
ing circumstances,  to  administer  the  estate.*' 

The  decedent  was  a  resident  of  the  state  of  New  York,  and 
left  estate  in  various  counties  of  this  state.  The  appellant, 
Chittenden,  the  public  administrator  of  Fresno  County,  ap- 
peals from  an  order  of  the  superior  court  of  Tulare  County 
appointing  the  respondent,  Dungan,  the  public  administrator 
of  Tulare  County,  administrator  of  the  estate.  The  appellant 
had  theretofore  been  appointed  as  administrator  of  the  same 
estate  by  the  superior  court  of  Fresno  County,  although  his 
petition  for  appointment  was  filed  several  days  later  than 
Dungan *s  petition  in  Tulare  County.  The  appellant's  main 
contention  is  that  the  superior  court  of  Fresno  County,  having 
first  heard  and  passed  upon  an  application  for  letters  of 
administration,  had  sole  and  exclusive  jurisdiction  of  the 
estate,  and  that  the  superior  court  of  Tulare  County  was  with- 
out jurisdiction  to  make  the  order  appealed  from.  The  facts 
concerning  the  proceedings  in  the  two  courts  appear  more 
fully  in  the  opinion  of  this  court  in  Dungan  v.  Superior  Court, 
ante,  p.  98,  [84  Pac.  767],  which  was  a  controversy  between 
the  same  parties  and  raised  the  same  point  here  involved.  It 
was  there  held  that  **  jurisdiction  in  such  matters  attaches  up- 
on the  filing  of  the  first  petition,  to  the  superior  court  in  which 
the  petition  is  filed,  and  continues  during  the  pendency  of 
the  proceeding  thus  instituted,  and  that  this  jurisdiction  is 
exclusive,  precluding  any  other  court  from  effectually  acting 
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in  the  matter.''  That  ruling  is  conclusive  against  the  appel- 
lant's argument  as  to  jurisdiction. 

If,  then,  the  superior  court  of  Fresno  County  had  no  power 
to  appoint  an  administrator,  pending  the  proceedings  in  Tu- 
lare, the  appellant  had  no  interest  in  opposing  the  appointment 
of  another  in  Tulare  County.  He  was  not  himself  an  applicant 
for  letters  in  the  latter  county,  but  was  merely  opposing  any 
action  by  the  court.  In  view  of  the  determination  that  the 
Tulare  County  court  had  the  power  to  appoint,  the  appel- 
lant, who  did  not  himself  seek  appointment,  is  not  affected  by 
the  grant  of  letters  to  any  one  else.  He  was  not  a  **  person 
interested,"  and  had  no  standing  to  oppose  Dungan's  appoint- 
ment. (Code  Civ.  Proc,  sec.  1374.)  It  is,  therefore,  unneces- 
sary to  consider  the  point  urged  that  the  court  below  was 
without  power  to  appoint  an  administrator  except  upon  pro- 
bate of  the  will  said  to  have  been  left  by  the  decedent. 

The  order  is  afiSrmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[Sac  No.  1423.     Department  One.^July  26,  1906.] 

In  the  Matter  of  the  Estate  of  THOMAS  CLAIBORN  DEAN, 

Deceased. 

DissMissAL  OF  Action — FAniUBE  of  Plaintiffs  to  Appear  at  Trial — 
Appeal — Notice  or  Waiver  not  Shown — Prejudicial  Error. — A 
eourt  should  not  dismiss  an  action  in  which  an  issue  of  fact  is  joined 
for  failure  of  the  plaintiffs  to  appear  at  the  trial,  under  subdivision 
3  of  section  581  of  the  Code  of  Civil  Procedure,  except  upon  proof 
under  section  594  of  that  code  that  the  plaintiffs  have  had  five  days' 
notice  of  such  trial;  and  where  upon  appeal  from  the  judgment 
of  dismissal  it  affirmatively  appears  that  such  dismissal  was  had 
without  any  showing  made  to  the  court  of  notice  to  the  plaintiffs 
of  the  time  of  trial,  or  of  the  waiver  of  such  notice,  the  error 
.  appearing  in  the  absence  of  such  showing  must  be  deemed  preju- 
dicial and  the  judgment  of  dismissal  must  be  reversed. 

Id. — Proceedings  to  Revoke  Probate  of  Will  —  Non-Residents  — 
Plaintiffs — Continued  Trial — Intermediate  Stay — Bond  for 
Costs — Vacation  of  TRiAL.^Although  an  order  continuing  the 
trial  of  proceedings  to  revoke  the  probate  of  a  will  on  plaintiffs* 
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motion,  in  the  absence  of  an  intermediate  stay  of  proceedings,  would 
dispense  with  further  notice  of  the  continued  time  designated,  yet 
where,  upon  defendants'  motion,  made  about  two  weeks  before  such 
time,  an  additional  bond  for  costs  was  required  of  the  non-resident 
plaintiffs,  and  proceedings  were  stayed  until  it  should  be  filed,  an 
order  requiring  it  to  be  filed  within  ten  days  was  nugatory,  under  the 
provisions  of  sections  1036  and  1037  of  the  Code  of  Civil  Procedure, 
which  granted  thirty  days  from  the  making  of  the  order  in  which 
to  give  the  bond;  and  all  proceedings,  including  the  trial,  were 
stayed  for  that  period,  thus  vacating  the  time  fixed  for  trial,  and 
requiring  further  notice  of  trial  after  the  bond  should  be  filed. 

Id. — Bond  Filed  by  Resident  Plaintiff — Abandonment  of  Contest — 
Erroneous  Dismissal. — Where,  one  day  before  the  continued  time 
of  trial,  a  resident  co-plaintiff,  then  represented  by  a  different  attor- 
ney, filed  the  required  bond,  and  then  abandoned  the  contest  without 
evidence,  no  notice  appearing  to  have  been  given  to  the  attorney 
for  the  non-residents  of  such  filing,  or  of  the  fact  of  trial,  the  dis- 
missal of  the  cause  upon  motion  of  defendants  for  non-appearance 
of  the  plaintiffs  was  erroneous. 

Id. — Affidavit,  Filed  on  Motion  to  Set  Aside  Judgment — Record 
upon  Appeal  from  Judgment. — An  affidavit  for  defendants  filed 
on  a  motion  of  plaintiffs  to  set  aside  the  judgment  of  dismissal  and 
for  a  new  trial,  not  contained  in  any  bill  of  exceptions,  is  no  part 
of  the  record  upon  appeal  from  the  judgment,  and  cannot  be  con- 
sidered upon  that  appeal,  even  if  properly  authenticated,  as  used 
on  such  motion. 

Id. — Immaterial  Statement  in  Bill  of  Exceptions  —  Notice  by 
Judge  after  Submission  of  Motion  —  Reply  of  Attorney. — 
Whether  or  not  the  dismissal  should  be  granted,  after  the  motion 
therefor  was  submitted,  depended  upon  the*  showing  at  the  time  of 
the  making  and  submission  of  the  motion;  and  plaintiffs  were  not 
required  upon  notice  from  the  judge  after  such  submission,  to 
take  any  proceedings  to  save  their  legal  rights.  A  statement  in  the 
bill  of  exceptions  that  the  judge  before  passing  upon  the  motion 
asked  one  of  the  attorneys  for  one  group  of  contestants  whether  he 
had  notice  of  the  motion  to  dismiss,  and  desired  to  take  steps 
therein  before  the  ruling,  and  that  he  replied  that  he  would  not  at 
present  do  anything  in  the  matter,  but  would  let  it  stand  as  it  was, 
was  immaterial.  Such  reply  of  the  attorney  to  the  judge  was 
nothing  more,  in  effect,  than  a  statement  that  the  contestants  would 
stand  upon  their  legal  rights. 

Id. — Motion  foe  New  Trial  Improper. — ^Where  there  has  been  no  trial 
by  reason  of  the  non-appearance  of  the  plaintiffs  at  trial,  a  motion 
for  a  new  trial  is  not  a  proper  procedure,  and  a  motion  therefor  was 
properly  denied. 

Id. — Motion  to  Vacate  Judgment  —  Affidavits  —  Authentication — 
Bill  op  Exceptions — Presumption. — On  a  motion  to  vacate  the 
judgment,  all  of  the  affidavits  and  evidence  used  upon  the  hearing 
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must  be  authenticated  by  bill  of  exeeptiona,  purporting  to  contain 
them  all,  to  rebut  the  presumption  in  favor  of  the  order  denying 
the  motion,  that  other  affidavits  or  evidence  were  used  upon  the 
hearing  of  the  order,  than  those  merely  authenticated  by  certificate 
of  the  judge  as  having  been  used  upon  the  hearing. 
Id. — BuBDEN  UPON  Appellants. — The  burden  was  upon  the  plaintiffs 
appealing  from  the  order  denying  their  motion  to  set  aside  the 
judgment  to  have  settled  a  bill  of  exceptions  showing  the  evidence 
taken  upon  the  hearing  of  such  motion. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Merced  County  dismissing  a  proceeding  to  revoke  the  probate 
of  a  will  and  from  an  order  refusing  to  vacate  the  judgment 
and  to  grant  a  new  trial.    E.  N.  Eector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  T.  Boyd,  A.  N.  Salisbury,  E.  D.  McCabe,  B.  P. 
Fowler,  and  J.  W.  Knox,  for  Appellants. 

F.  W.  Henderson,  for  Respondents. 

ANGELLOTTI,  J. — These  are  two  separate  appeals,  on 
one  transcript,  the  first  taken  April  11,  1905,  from  an  order 
or  judgment  of  dismissal  (made  February  11,  1905),  of  cer- 
tain proceedings  instituted  for  the  revocation  of  the  probate 
of  a  document  purporting  to  be  the  last  will  of  deceased,  and 
the  second,  taken  June  6,  1905,  from  an  order  refusing  to 
vacate  said  order  or  judgment  and  grant  a  new  trial  (made 
May  29,  1905).  The  dismissal  was  granted  on  motion  of  the 
defendants  upon  the  ground  that  the  plaintiffs  failed  to 
appear  on  the  trial.  The  appellants  are  all  of  the  twenty- 
three  contestants,  except  one,  Nathan  Morrison,  who,  at  the 
time  the  matter  was  called  for  trial,  was  represented  by 
separate  attorney,  appeared  at  the  time  set  for  the  trial,  and 
there  practically  abandoned  his  contest.  Originally  there  were 
two  groups  of  contestants,  one  of  twenty-one,  including  Mor- 
rison, represented  by  one  set  of  attorneys,  and  the  other  of 
two,  represented  by  another  set  of  attorneys. 

Whether  or  not  the  lower  court  erred  in  giving  judgment 
of  dismissal  must  be  determined  solely  in  the  light  of  the  facts 
shown  by  such  papers  in  the  transcript  as  may  properly  be 
held  to  constitute  a  part  of  the  judgment-roll,  and  the  settled 
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bill  of  exceptions.  Certain  affidavits  contained  in  the  tran- 
script, purporting  to  have  been  subsequently  filed  and  used 
on  the  motion  to  set  aside  the  judgment  and  grant  a  new  trial, 
which  affidavits  are  not  contained  in  any  bill  of  exceptions, 
cannot,  of  course,  be  considered  in  the  determination  of  such 
question. 

Most  of  the  plaintiffs  were  non-residents  of  the  state  of 
California.  By  the  bill  of  exceptions  settled  for  use  on  appeal 
from  the  judgment,  the  following  facts  appear:  Prior  to 
answers  filed,  a  demand  that  plaintiffs  give  security  for  the 
costs  and  charges  that  might  be  awarded  against  them,  as 
provided  by  section  1036  of  the  Code  of  Civil  Procedure,  was 
regularly  served  and  filed,  and  plaintiffs  subsequently  regu- 
larly complied  with  this  demand.  Issues  of  fact  haying  been 
joined,  a  demand  for  a  trial  by  jury  was  regularly  made  by 
defendants,  and  November  14,  1904,  was  fixed  for  the  trial 
of  the  contests.  At  the  last-named  time,  a  motion  of  plaintiffs 
for  a  continuance  on  the  ground  of  absence  of  plaintiffs  and 
witnesses  was  granted  on  payment  of  certain  costs,  and  an 
order  was  made  continuing  the  trial  to  February  7,  1905,  at 
ten  o'clock  a.  m.  On  January  13,  1905,  defendants  gave  no- 
tice of  an  application,  to  be  made  on  January  23,  1905,  for 
an  order  for  an  additional  undertaking  in  the  sum  of  fifteen 
hundred  dollars,  as  security  for  costs,  and  for  a  stay  of  proceed- 
ings until  the  same  should  be  given.  This  application  having 
come  regularly  on  for  hearing,  the  court,  on  January  24, 
1905,  made  an  order — 1.  Requiring  plaintiffs  to  file  such  an 
additional  undertaking  in  the  sum  of  three  hundred  dollars; 
2.  Staying  all  proceedings  until  such  undertaking  was  filed; 
and  3.  Directing  that  said  undertaking  be  filed  within  ten 
days.  The  attorneys  for  plaintiffs  notified  the  court  that  it 
would  be  necessary  for  them  to  have  thirty  days  within  which 
to  file  such  undertaking,  on  account  of  the  absence  of  their 
clients  from  the  state,  and  claimed  that  they  were  entitled 
to  such  thirty  days  under  the  provisions  of  section  1037  of 
the  Code  of  Civil  Procedure.  No  order  was  made  on  January 
24,  1905,  or  subsequent  thereto,  relative  to  the  time  of  trial 
of  said  contest,  and  no  notice  was  ever  given  to  appellants  at 
or  subsequent  to  the  proceedings  of  January  24,  1905,  as  to 
the  time  of  trial.  On  February  6,  1905,  one  J.  J.  Griffin  was 
regularly  substituted  as  attorney  for  plaintiff  Nathan  Mor^ 
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rison,  who  had  hitherto  been  represented  by  the  attorneys 
for  the  group  of  twenty-one  contestants,  and  who  appears  to 
have  been  a  resident  of  California.  On  February  7,  1905, 
at  ten  a.  m.,  said  plaintiff  Morrison  filed  the  necessary  addi- 
tional undertaking.  This  was  filed  without  any  notice  to  any 
of  the  other  plaintiffs  or  their  attorneys,  and  none  of  them 
knew  anything  about  his  intention  to  file  the  same  or  about 
the  filing  until  after  the  submission  of  the  motion  to  dismiss. 
At  10 :10  A.  M.  on  February  7,  1905,  the  proceeding  was  called 
for  trial  by  the  court.  None  of  the  plaintiffs  or  their  attor- 
neys were  present,  except  Morrison  and  his  attorney.  When 
the  matter  was  called,  defendants  answered  ** Ready,''  as  did 
plaintiff  Morrison,  who  further  stated  that  he  had  no  evi- 
dence to  offer.  Defendants  having  shown  to  the  court  that 
the  additional  undertaking  had  been  filed  that  morning,  moved 
that  the  proceeding  be  dismissed  for  failure  on  the  part  of 
the  plaintiffs  to  appear  at  the  time  set  for  the  trial  of  the 
cause.  No  proof  whatever  was  made  as  to  any  notice  given 
to  appellants  as  to  the  filing  of  the  undertaking  by  Morrison, 
or  as  to  any  intention  on  the  part  of  defendants  to  ask  for 
the  trial  of  the  contest  at  that  time.  The  court  thereupon 
ordered  the  matter  submitted,  and  subsequently,  on  February 
11,  1905,  made  its  order  granting  the  motion,  whereupon  the 
clerk  of  the  court  noted  said  order  on  his  register  of  actions. 

Other  facts,  such  as  that  the  trial  of  another  case  was 
actually  in  progress  before  the  court  on  February  7,  at  the 
time  this  case  was  called  for  trial,  and  that,  although  a  jury 
had  been  demanded,  no  jury  had  been  summoned  or  was  in 
attendance,  and  that  no  witnesses  were  in  attendance,  also 
appear,  but  these  facts  would  probably  be  material  only  on 
a  subsequent  motion  to  relieve  from  the  judgment  on  the 
ground  of  surprise,  inadvertence,  and  excusable  neglect.  The 
facts  already  stated  are  the  only  matters  shown  by  the  record 
that  are  material  in  determining  as  to  the  correctness  of  the 
action  of  the  lower  court  in  giving  judgment  of  dismissal. 

Section  594  of  the  Code  of  Civil  Procedure  provides :  *  *  Either 
party  may  bring  an  issue  to  trial  or  to  a  hearing,  and  in  the 
absence  of  the  adverse  party,  unless  the  court,  for  good  cause, 
otherwise  direct,  may  proceed  with  his  case,  and  take  a  dis- 
missal of  the  action,  or  a  verdict  or  judgment,  as  the  case 
may  require;  provided,  however,  if  the  issue  to  be  tried  is  an 
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issue  of  fact,  proof  must  first  be  made  to  the  satisfaction  of 
the  court  that  the  adverse  party  has  had  five  days'  notice  of 
such  trial."  A  court  should  not  dismiss  an  action  under  sub- 
division 3  of  section  581  of  the  Code  of  Civil  Procedure,  for 
failure  of  the  plaintiff  to  appear  on  the  trial,  except  upon 
proof  made  in  compliance  with  the  above-quoted  proviso  of 
section  594  of  the  Code  of  Civil  Procedure,  designed  to  pre- 
vent the  manifest  injustice  of  dismissing  a  party's  action,  or 
trying  it  in  his  absence,  because  of  his  failure  to  appear  at  a 
time  at  which  he  could  not  be  held  to  have  had  notice  that 
the  trial  would  be  had,  or  that  any  proceeding  would  be  taken 
against  him.  When  upon  direct  appeal  from  the  judgment  of 
dismissal,  it  affirmatively  appears  that  such  a  dismissal  has 
been  had  against  a  party,  without  any  showing  having  been 
made  to  the  court  of  notice  had  by  such  party  of  the  time  of 
trial,  ^d  waiver  of  such  notice  on  his  part  is  not  shown,  it 
seems  clear  that  the  judgment  of  dismissal  is  erroneous,  and 
should  be  reversed.  In  the  absence  of  a  showing  to  the  con- 
trary, such  an  error  must  be  deemed  prejudicial. 

We  are  not  here  concerned  with  the  question  as  to  what 
would  constitute  a  sufficient  notice,  or  sufficient  proof  of  such 
notice,  to  authorize  a  court  to  proceed  to  a  disposition  of  a 
cause  in  the  absence  of  a  party.  Here  there  was  no  notice 
whatever  other  than  that  afforded  on  November  14,  1904,  by 
the  order  continuing  the  trial,  on  motion  of  plaintiffs,  to 
February  7,  1905,  at  ten  o'clock  a.  m.  If  it  were  not  for  the 
subsequent  proceedings  had  in  January,  1905,  this  order, 
made  on  motion  of  plaintiffs,  would  undoubtedly  be  held 
effectual  to  dispense  with  further  notice  of  the  time  therein 
designated.  But  we  are  satisfied  that  it  must  be  held  that  the 
subsequent  order  of  January  24,  1905,  made  on  the  motion 
of  defendants,  practically  vacated  the  order  fixing  February 
7th  for  trial,  so  far  as  the  same  could  be  held  to  operate  as  no- 
tice to  appellants  that  the  trial  would  then  be  had,  and  left  the 
matter  either  to  be  again  set  for  trial  when  the  undertaking 
required  was  given,  or  triable  at  the  original  date  only  upon 
new  notice  showing  that  a  trial  would  then  be  had  or  insisted 
on  by  the  defendants,  who  had  procured  the  stay  of  the  pro- 
ceedings. Under  the  provisions  of  sections  1036  and  1037, 
plaintiffs  had  thirty  days  from  the  making  of  the  order  of 
January  24,  1905,  within  which  to  give  the  additional  under- 
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taking  thereby  required,  and  the  direction  in  such  order  that 
such  undertaking  be  given  within  ten  days  was  ineflFectual  for 
any  purpose  whatever.  Under  said  sections,  a  failure  on  the 
part  of  plaintiffs  to  give  the  additional  undertaking  within 
thirty  days  would  warrant  the  dismissal  of  the  proceedings, 
and  this  was  the  only  penalty  prescribed  by  law  for  a  failure 
to  give  security.  By  the  order  made,  in  accord  with  tjie 
demand  of  defendants  and  in  strict  accord  with  the  provisions 
of  section  1036  of  the  Code  of  Civil  Procedure,  all  proceed- 
ings including  the  trial,  were  directed  to  be  stayed  until 
plaintiffs  should  give  such  additional  undertaking.  Plaintiffs 
were  thus  notified  by  the  express  terms  of  the  order  of  the 
court,  that  if  compliance  with  said  order  for  additional  se- 
curity was  insisted  on  by  defendants,  which,  in  the  absence 
of  notice  to  the  contrary,  they  had  the  right  to  assume  would 
be  the  case,  no  trial  could  be  had  until  they  gave  the  addi- 
tional undertaking,  the  giving  of  which  might  legally  be 
deferred,  and  so  far  as  appellants  are  concerned  was  de- 
ferred, until  long  after  the  time  originally  fixed  for  trial. 
Under  such  circumstances,  it  appears  too  clear  for  question 
that  these  appellants  cannot  be  held  to  have  had  any  notice 
that  the  trial  would  or  could  be  had  on  February  7,  1905. 
Not  having  themselves  given  the  required  undertaking,  hav- 
ing no  notice  that  their  seceding  resident  co-plaintiff  intended 
to  pursue  the  most  remarkable  course  of  assuming  the  burden 
for  them  and  giving  such  bond,  in  order  that  the  stay  directed 
might  be  avoided  and  judgment  given  against  them,  and 
having  no  notice  that  defendants  would  waive  the  benefit  of 
the  order  they  had  themselves  obtained  staying  proceedings 
until  given  security  for  costs,  they  had  the  right  to  rely  on 
the  order  of  January  24,  1905,  and,  so  relying,  to  assume  that 
the  trial  could  not  be  had  at  the  time  originally  appointed, 
and  that  no  proceeding  against  them  would  be  taken  at  that 
time  in  such  matter,  without  notice.  The  mere  giving  of  the 
undertaking  by  their  co-plaintiff  Morrison  on  February  7th 
was  no  more  effectual  in  this  regard  than  would  have  been  a 
waiver  at  such  time  by  defendants  of  the  benefit  of  the  order 
requiring  additional  security.  Appellants  were  entitled  to 
notice  of  any  change  in  existing  conditions  which  would  ren- 
der a  trial  of  the  issues  possible.  In  view  of  the  order  of 
January  24,  1905,  the  trial  court,  before  dismissing  the  pro- 


Digitized  by 


Google 


494  Estate  op  Dean.  [149  Cal. 

ceedings  for  failure  of  appellants  to  appear,  should  have 
required  proof  that  appellants  had  notice  that  the  additional 
security  would  be  waived  and  a  trial  insisted  on  by  defend- 
ants at  the  time  originally  set,  or  notice  that  their  co-plaintiff 
had  given  such  an  undertaking  ss  would  make  a  trial  possible 
under  the  terms  of  that  order.  The  record  on  appeal  from 
the  judgment  of  dismissal  shows  that  no  such  proof  was  made 
to  the  court,  and  also  fails  to  show  that  appellants  had  any 
such  notice  in  fact. 

We  are  not  unmindful  of  the  fact  that  in  an  affidavit  of  one 
of  defendants'  attorneys,  said  to  have  been  used  on  the  hear- 
ing of  the  motion  to  set  aside  the  judgment  of  dismissal,  it 
is  stated  that  appellants  did  have  notice  that  defendants 
would,  if  such  undertaking  were  not  filed  by  February  7th, 
at  ten  o'clock  a.m.,  waive  the  additional  security  and  insist 
upon  a  trial,  but  this  affidavit,  as  already  stated,  constitutes 
no  part  of  the  record  on  appeal  from  the  judgment,  and  it 
cannot  be  considered  thereon,  even  if  it  were  properly  au- 
thenticated. 

The  statement  in  the  bill  of  exceptions  to  the  effect  that 
within  a  day  or  two  after  the  submission  of  the  motion  to 
dismiss,  and  prior  to  the  actual  dismissal,  the  judge  of  the 
trial  court  asked  one  of  the  attorneys  for  one  group  of  con- 
testants whether  he  had  notice  of  the  motion  to  dismiss,  and 
whether  he  desired  to  take  any  steps  therein  prior  to  the 
ruling  of  the  court  thereon,  and  that  the  attorney  replied 
that  contestants  would  not  at  the  present  time  do  anything  in 
the  matter,  but  would  simply  let  it  stand  as  it  was,  is  entirely 
immaterial.  Whether  or  not  the  dismissal  should  be  granted 
depended  upon  the  facts  existing  and  the  showing  made  at 
the  time  of  the  making  and  submission  of  the  motion,  and 
plaintiffs  were  not  required  by  this  subsequent  notice  from 
the  judge  to  take  any  proceedings  in  order  to  save  their  legal 
rights.  If  the  motion  made  and  submitted  without  notice 
and  in  their  absence  was  erroneously  decided,  they  could  then 
take  such  proceedings  as  the  law  afforded  them  for  a  review 
of  such  decision.  The  statement  of  the  attorney  to  the  judge 
was  nothing  more,  in  effect,  than  a  statement  that  appellants 
would  stand  on  their  legal  rights. 

In  view  of  our  conclusion  that  the  judgment  of  dismissal 
must  be  reversed,  it  is  unnecessary  to  consider  the  appeal 
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from  the  subsequent  order  refusing  to  vacate  the  judgment 
and  grant  a  new  trial.  Of  course,  in  view  of  the  fact  that  no 
trial  at  all  had  been  had  of  the  issues  of  fact,  and  the  pro- 
ceeding had  been  dismissed  without  any  trial  for  failure  of 
appellants  to  appear,  the  case  was  not  one  for  a  motion  for  a 
new  trial,  and,  so  far  as  the  motion  made  was  one  for  a  new 
trial,  it  was  undoubtedly  properly  denied.  It  is  possible,  how- 
ever, that  the  motion  maybe  properly  considered  as  having  been 
partially  for  relief  under  section  473  of  the  Code  of  Civil 
Procedure,  on  the  ground  of  excusable  neglect,  surprise,  etc. 
Whether  it  could  be  so  considered,  and  whether  the  showing 
made  on  the  hearing  of  the  motion  was  such  as  to  require 
the  lower  court  to  grant  the  relief  sought,  are,  as  already  said, 
immaterial,  in  view,  of  our  conclusion  upon  the  appeal  from 
the  judgment.  In  respect  to  that  showing,  it  is,  however, 
proper  to  note  that  affidavits  printed  in  the  transcript  and 
claimed  to  have  been  used  on  the  hearing,  are  not  incorporated 
in  any  bill  of  exceptions,  and  some  of  them  are  not  even  in- 
dorsed by  the  judge  as  having  been  used  on  the  hearing.  It 
has  several  times  been  pointed  out  by  this  court  that,  in  order 
to  make  a  record  of  a  showing  by  affidavits  sufficient  to  estab- 
lish error  on  the  part  of  the  lower  court  in  the  decision  of  a 
motion  upon  which  affidavits  were  or  could  have  been  used, 
in  the  face  of  the  presumption  of  correctness  and  regularity 
which  attaches  as  to  the  action  of  lower  courts  upon  such 
motions,  the  affidavits  used  and  evidence  taken  on  the  hearing 
below  must  be  authenticated  by  being  incorporated  in  a  bill 
of  exceptions.  The  indorsement  of  the  judge  on  certain  affi- 
davits, to  the  effect  that  the  same  were  used  on  the  hearing 
is  not  sufficient,  for  it  does  not  show  or  raise  any  presumption 
that  such  affidavits  constituted  all  the  affidavits  used  and 
evidence  taken,  and  the  presumption  in  favor  of  the  order  is 
that  other  affidavits  and  evidence  were  received  on  the  hear- 
ing sufficient  to  support  the  order  made.  The  only  way  by 
which  this  presumption  can  be  overcome  is  by  a  bill  of  excep- 
tions purporting  to  show  all'  the  material  evidence  received, 
whether  by  affidavit  or  otherwise.  Rule  XXIX  of  this  court 
in  terms  requires  that  **in  all  cases  of  appeal  to  this  court 
from  the  orders  of  the  superior  courts,  the  papers  and  evi- 
dence used  on  the  hearing  of  the  motion  must  be  authenticated 
by  including  the  same  in  a  bill  of  exceptions,  except  where 
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another  mode  of  authentication  is  provided  by  law.*'  There 
is  no  other  mode  provided  by  law  for  the  authentication  of 
affidavits  used  on  the  hearing  of  such  a  motion  as  was  here 
made.  (See  Skinner  v.  Horn,  144  Cal.  278,  [77  Pac.  904] ; 
Cahill  V.  Baird,  138  Cal.  691,  [72  Pac.  342] ;  Melde  v.  Rey- 
nolds, 120  Cal.  234,  [52  Pac.  491] ;  Bamsbottam  v.  Fitzgerald, 
128  Cal.  75,  [60  Pac.  522].)  It  devolved  upon  plaintiffs 
appealing  from  the  order  denying  their  motion,  to  have 
settled  a  bill  of  exceptions  showing  the  evidence  taken  upon 
the  hearing  of  such  motion. 

The  judgment  or  order  of  dismissal  appealed  from  is  re- 
versed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  1301.     In  Bank.— July  26,  1906.] 

LOWER  TULE  RIVER  DITCH  COMPANY,  Respondent, 
V.  ANGIOLA  WATER  COMPANY,  Appellant 

Water-Rights  —  Appropkiation  —  Means  of  Conductinq  Water. — ^A 
person  making  an  appropriation  of  water  from  a  stream  need  not 
carry  it  through  an  artificial  conduit  to  the  place  of  use,  nor  con- 
struct a  ditch  or  canal  especially  for  that  purpose.  He  may  make 
use  of  any  natural  channel  or  depression,  or  any  artificial  channel 
which  he  may  find  available  and  convenient  for  that  purpose,  so 
long  as  other  presons  interested  in  such  conduit  do  not  object; 
and  his  appropriation,  so  made,  will  be  as  effectual,  so  far  as  the 
means  of  conducting  the  water  is  concerned,  as  if  he  had  carried 
it  through  a  ditch  or  pipe-line  expressly  constructed  for  that  pur- 
pose only. 

Id. — Means  of  Divbrsion — Cur  in  Levee. — ^It  is  not  necessary  that 
there  should  be  any  headgate  of  boards  or  masonry  at  the  place 
of  diversion.  If  a  simple  cut  in  a  levee  confining  the  waters  of  the 
river  will  accomplish  the  purpose  of  diverting  the  waters  from 
the  stream,  it  is,  if  accompanied  with  a  beneficial  use,  a  good 
appropriation  as  against  others  making  a  subsequent  diversion  and 
use. 

jj). — Double  Purpose  of  Diversion — ^Drainaob  and  Irrigation.— Tht 
fact  that  the  appropriation  of  the  water  had  the  double  purpoM 
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of  draining  the  water  from  other  land  under  cultivation,  and  to 
use  it  for  the  purpose  of  irrigation,  the  purpose  to  drain  one 
tract  of  land  did  not  vitiate  or  destroy  the  right  to  take  the 
water  for  irrigation  of  other  tracts,  nor  impair  the  right  acquired 
by  appropriation  and  use,  to  take  and  use  it  for  the  latter  purpose, 
which  is  not  inconsistent  with  the  former. 
Id. — Priority  op  Appropriation — Code  Method  not  Exclusive. — The 
method  of  acquiring  (he  right  to  the  use  of  water  by  posting  and 
recording  a  notice  of  appropriation  as  provided  in  sections  1415 
and  1421  of  the  Civil  Code,  is  not  exclusive.  One  may  by  a  prior 
actual  and  complete  appropriation  and  use,  without  'proceeding 
under  the  code,  acquire  a  right  to  the  water  beneficially  used, 
which  will  be  superior  and  paramount  to  the  title  of  one  making 
a  subsequent  appropriation  from  the  same  stream  in  the  manner 
provided  by  the  code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  King's 
County  and  from  an  order  denying  a  new  trial.  M.  L.  Short, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  G.  Lamberson,  for  Appellant. 

H.  Scott  Jacobs,  and  Bradley  &  Famsworth,  for  Respondent^ 

SHAW,  J. — ^Appeal  by  defendant  from  a  judgment  in  favor 
of  plaintiff  and  from  an  order  denying  defendant's  motion 
for  a  new  trial. 

The  court  found,  in  effect,  that  plaintiff  was  seized  of  a 
prior  right,  as  against  the  defendant,  to  divert  from  Tule 
River,  a  stream  of  the  water  thereof  amounting  to  a  continu- 
ous flow  of  twenty-three  feet  per  second,  and  gave  judgment 
enjoining  the  defendant  from  interfering  therewith.  Neither 
party  is  a  riparian  owner  on  the  stream,  both  claiming  solely 
by  appropriation  and  use.  The  claim  of  defendant  is  based 
on  a  notice  of  appropriation  under  the  code,  posted  on  August 
27,  1897,  and  a  subsequent  diversion  and  use  in  pursuance 
thereof.  With  respect  to  the  plaintiff's  claim  the  finding  is, 
in  effect,  that  it  is  founded  on  an  appropriation  and  use 
made  by  N.  P.  Duncan,  plaintiff's  grantor,  in  May,  1897. 
The  sole  objection  presented  on  this  appeal  is  that  the  evi- 
dence is  insufficient  to  show  a  diversion  and  use  by  Duncan 
prior  to  the  posting  of  defendant's  notice  of  appropriation, 
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or  to  show  that  such  diversion  was  made  with  the  intent  and 
purpose  to  apply  the  water  to  any  beneficial  use,  or  that  any 
beneficial  use  was  made  thereof  prior  to  such  posting. 

We  think  there  is  sufficient  evidence  on  these  points  to 
uphold  the  findings  and  judgment.  Duncan  was  a  witness 
for  the  plaintiff,  and  testified,  in  substance,  that  in  May,  1897, 
in  order  to  get  water  to  irrigate  his  land,  he  had  a  cut  made 
in  the  levee  confining  the  water  of  the  river,  thereby  diverting 
the  water  into  an  excavation  that  had  been  made  along  the 
outside  of  the  levee;  that  he  made  use  of  this  excavation, 
which  was  for  practical  purposes  a  ditch,  to  conduct  the  water 
to  his  land ;  that  he  got  the  water  to  irrigate  his  land  at  that 
time,  and  that  by  means  of  it  he  irrigated  about  two  sections 
of  his  land  for  the  purpose  of  growing  thereon  wild  grasses 
and  feed.  H.  Clawson  also  testified  that  he  saw  the  water,  in 
May,  1897,  running  from  the  river  through  the  cut  in  the 
levee,  and  that  the  water  thus  taken  was  used  during  that 
season  to  irrigate  all  of  Duncan's  land,  together  with  lands 
of  others,  amounting  in  the  aggregate  to  somewhere  near  four 
thousand  acres.  There  was  no  evidence  offered  in  contradic- 
tion of  this  testimony. 

This  was  sufficient  proof  of  the  intent,  the  diversion  or 
appropriation,  and  the  beneficial  use  prior  to  the  posting  of 
the  defendant's  notice.  A  person  who  is  making  an  appro- 
priation of  water  from  a  natural  source  or  stream,  is  not 
bound  to  carry  it  to  the  place  of  use  through  a  ditch  or 
artificial  conduit,  nor  through  a  ditch  or  canal  cut  especially 
for  that  purpose.  He  may  make  use  of  any  natural  or  arti- 
ficial channel,  or  natural  depression,  which  he  may  find  avail- 
able and  convenient  for  that  purpose,  so  long  as  other  persons 
interested  in  such  conduit  do  not  object,  and  his  appropria- 
tion so  made  will,  so  far  as  such  means  of  conducting  the  water 
is  concerned,  be  as  effectual  as  if  he  had  carried  it  through  a 
ditch  or  pipe-line  made  for  that  purpose  and  no  other.  {Hoff- 
man  v.  Stone,  7  Cal.  49 ;  Butte  C.  &  D.  Co.  v.  Vaughan,  11  Cal. 
150,  [70  Am.  Dec.  769] ;  Simmons  v.  Winters,  21  Or.  35  [28 
Am.  St.  Rep.  727,  27  Pac.  Itep.  9] ;  McCall  v.  Porter,  42  Or.  56, 
[70  Pac.  822] ;  Richardson  v.  Kier,  37  Cal.  263.)  For  the  samS 
reasons  it  is  unnecessary  that  there  should  be  any  headgate 
of  boards  or  masonry  at  the  place  of  diversion.  If  a  simple 
cut  will  accomplish  the  purpose  of  diverting  the  water  from 
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the  stream,  it  is,  if  accompanied  with  a  beneficial  use,  a  good 
appropriation  as  against  others  making  a  subsequent  diversion 
and  use.  There  was  some  testimony  indicating  a  dual  intent 
on  the  part  of  Duncan, — ^that  is,  a  purpose  not  only  to  get 
water  to  irrigate  his  land,  as  stated,  but  also  to  draw  oflf  the 
flood-water  from,  and  prevent  it  flowing  to,  some  other  land 
owned  by  him  on  which  he  then  had  growing  a  crop  of  grain. 
This  purpose  to  drain  one  tract  of  land  did  not  vitiate  or  de- 
stroy the  right  to  take  the  water  for  irrigation  of  other  tracts, 
nor  impair  the  right,  acquired  by  such  appropriation  and  use, 
to  take  and  use  it  for  the  latter  purpose.  The  two  purposes 
are  not  inconsistent. 

In  order  to  make  a  valid  appropriation  it  was  not  necessary 
for  Duncan  to  post  and  record  a  notice  of  appropriation  as 
provided  in  the  Civil  Code  (sees.  1415-1721).  The  method  of 
acquiring  a  right  to  the  use  of  water  as  there  prescribed  is 
not  exclusive.  One  may  by  a  prior  actual  and  completed 
appropriation  and  use,  without  pi^ceeding  under  the  code, 
acquire  a  right  to  the  water  beneficially  used,  which  will  be 
superior  and  paramount  to  the  title  of  one  making  a  subse- 
quent appropriation  from  the  same  stream  in  the  manner  pro- 
vided by  that  statute.  (Wells  v.  Mantes,  99  Cal.  583,  [34 
Pac.  324] ;  De  Necochea  v.  Curtis,  80  Cal.  401,  [20  Pac.  563, 
22  Pac.  198] ;  Watterson  v.  Saldunbehere,  101  Cal.  112,  [35 
Pac.  432] ;  Burrows  v.  Burrows,  82  Cal.  564,  [23  Pac.  146] ; 
Taylor  v.  Abbott,  103  Cal.  423,  [37  Pac.  401] ;  McGuire  v. 
Brown,  106  Cal.  672,  [39  Pac.  1060] ;  Cardoza  v.  Calkins,  117 
Cal.  112,  [48  Pac.  1010] ;  McDonald  v.  Bear  River  etc.  Co., 
13  Cal.  238;  Kimball  v.  Gearhart,  12  Cal.  29;  Kelly  v.  Natoma 
W.  Co.,  6  Cal.  105;  Hill  v.  King,  8  Cal.  336;  Hoffman  v. 
Stone,  7  Cal.  46.) 

The  judgment  and  order  are  aflSrmed.  ) 

Sloss,  J.,  and  Angellotti,  J.,  concurred. 
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[L.  A.  No.  1685.     Department  One.— July  30,  1906.] 

J.  B.  JENISON,  AppeUant,  v.  HENRY  REDFIELD  et  al., 
as  Directors  of  Walnut  Irrigation  District,  and  as  Indi- 
viduals, Respondents. 

iRBioATioN  District — ^Bights  of  Assessed  Owner — ^Usb  of  Water  for 
Outside  Lands. — ^An  assessed  owner  of  land  entitled  to  the  use  of 
water  in  an  irrigation  district,  and  as  assignee  of  the  water-right 
of  another  owner,  is  not  entitled  to  receive  from  the  irrigation 
district  any  portion  of  his  share  of  water  for  use  on  lands  owned 
by  him  outside  of  the  boundaries  of  the  district;  and  he  cannot 
maintain  an  action  for  damages  for  refusal  of  the  directors  of  the 
irrigation  district  to  distribute  water  for  such  use. 

Id.  —  Object  of  Law  for  Organization  of  Irrigation  Districts  — 
BECiiAMATiON  OF  Landb  bt  PUBLIC  CORPORATION. — The  whole  object 
of  the  legislation  authorizing  the  organization  of  irrigation  dis- 
tricts is  to  enable  owners  of  lands  susceptible  of  irrigation  from  a 
common  source  and  by  the  same  system  of  works  to  form  a  dis- 
trict composed  of  such  lands,  which  district  when  formed  is  a 
public  corporation  for  the  sole  purpose  of  obtaining  and  distributing 
such  water  as  may  be  necessary  for  the  irrigation  thereof,  thus 
enabling  each  one  to  have  for  his  land  in  the  district  the  benefit 
of  a  common  system  of  irrigation,  and  bringing  about  the  reclama- 
tion of  the  land  of  the  district  from  aridity  to  a  condition  of 
suitability  for  cultivation. 

Id. — Action  for  Damages  for  Refusal  to  Apportion  Water  for  Out- 
sn>B  Lands  —  User  for  Five  Years  —  Pleading  —  Evidence. — An 
allegation  in  the  complaint  in  an  action  for  damages  for  refusal 
of  an  irrigation  district  to  apportion  part  of  plaintiff 's  share  of  water 
due  from  the  irrigation  district  to  the  irrigation  of  his  land  outside 
the  district,  that  he  had  claimed  the  right  to  use  and  had  used 
under  such  claim  upon  such  land  more  than  three  fourths  of  the 
water  allotted  to  him,  and  that  such  use  had  been  adverse  to  the 
irrigation  district,  and  with  its  full  knowledge,  was  properly  stricken 
from  the  complaint  as  irrelevant,  and  evidence  offered  in  support 
thereof  was  properly  excluded.  If  it  be  assumed  that  the  statute 
of  limitations  can  run  against  an  irrigation  district,  plaintiff  could  ^ 
not  establish  a  right  by  prescription  in  such  action  to  such  use  of 
the  allotted  water,  and  the  allegation  made  cannot  afford  him  any 
ground  upon  which  to  insist  upon  the  continuance  of  the  unwar- 
ranted use. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denjnng  a  new  trial  M. 
T.  Allen,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Kendrick  &  Knott,  for  Appellant. 
J.  H.  Ardis,  and  Stephens  &  Stephens,  for  Respondents. 

ANGELLOTI,  J. — This  is  an  action  for  damages  alleged 
to  have  been  suffered  by  plaintiff,  a  landowner  of  Walnut 
Irrigation  District,  by  reason  of  the  failure  and  refusal  of 
defendants,  directors  of  said  district,  to  distribute  and  appor- 
tion to  him  his  proportion  of  the  water  of  said  district.  De- 
fendants had  judgment,  and  plaintiff  appeals  from  such  judg- 
ment, and  also  from  an  order  denying  his  motion  for  a  new 
trial.  • 

Walnut  Irrigation  District  is  a  public  corporation  organized 
under  what  is  known  as  the  Wright  Act  (Stats.  1887,  p.  29) 
and  the  acts  supplementary  thereto.  (See  act  of  1897,  Stats. 
1897,  p.  254.)  Plaintiff  is  the  owner  of  thirty-eight  acres  of 
land  within  the  boundaries  of  said  district,  assessed  on  the 
last  assessment  of  the  property  of  the  district  at  four  thousand 
one  hundred  dollars,  and  is  also  an  assignee  of  the  right  to  the 
water  of  one  J.  H.  Burke,  who  owns  thirty  acres  in  said  dis- 
trict, assessed  at  three  thousand  dollars.  The  total  assessed 
value  of  the  property  of  the  district  was  $94,450.  Under  the 
provision  of  the  statute  that  **all  waters  distributed  for  irri- 
gation purposes  shall  be  apportioned  ratably  to  each  landowner 
upon  the  basis  of  the  ratio  which  the  last  assessment  of  such 
owner  for  district  purposes  within  said  district  bears  to  the 
whole  sum  assessed  upon  the  district ;  provided,  that  any  land- 
owner may  assign  the  right  to  the  whole  or  any  portion  of  the 
waters  so  apportioned  to  him"  (sec.  18  of  act  of  1897,  Stats. 
1897,  p.  259),  plaintiff,  as  owner  and  assignee  of  Burke,  was 
entitled  to  7100-94450  of  the  waters  of  the  district  distributed 
for  irrigation  purposes. 

It  appears  that  plaintiff  owned  considerable  land  outside  of 
said  district,  upon  which  he  had  planted  alfalfa  and  walnut*^, 
and  the  real  question  presented  by  this  case  is  as  to  whether  he 
was  entitled  to  receive  from  defendants  any  portion  of  his 
share  of  water  for  use  upon  said  land  without  the  boundaries 
of  the  district.  There  is  no  pretense  that  he  was  ever  denied 
water  for  use  upon  such  of  his  land  as  was  within  the  district, 
and  unless  he  was  entitled  to  have  the  water  to  the  extent  of 
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his  share  for  the  sole  purpose  of  carrying  the  same  beyond  the 
limits  of  the  district  and  irrigating  lands  outside  thereof,  the 
defendants  in  no  respect  failed  or  refused  to  apportion  and 
distribute  to  him  any  water  to  which  he  was  entitled.  All  the 
damage  alleged — ^viz.  nine  hundred  dollars — ^was  damage  aris- 
ing by  reason  of  the  failure  to  have  the  water  on  land  lying 
outside  of  the  district.  The  trial  court  found  that  the  defend- 
ants had  not  failed  or  refused  to  deliver  any  water  to  which  he 
was  entitled,  and  refused  to  admit  evidence  as  to  damage  to 
plaintiff's  land  lying  outside  of  the  district  by  reason  of  lack 
of  water,  and  these  rulings  present  for  determination  the  ques- 
tion already  stated. 

It  is  apparent  that  to  sustain  the  claim  of  plaintiff,  it  must 
be  held  that  the  effect  of  our  statutes  relative  to  irrigation 
districts,  is  to  make  each  owner  of  land  within  a  district  the 
absolute  owner  of  the  proportionate  share  of  the  water  of  the 
district  to  which  his  land  entitles  him,  to  do  with  aa  he  sees 
fit,  even  to  the  extent  of  diverting  all  thereof  from  the  irriga- 
tion of  lands  within  the  district. 

It  seems  very  clear  that  such  a  conclusion  would  be  opposed 
to  the  whole  plan  or  scheme  of  the  legislation  for  irrigation 
districts,  converting  a  district  organized,  acquiring  and  holding 
water  solely  for  a  certain  specified  purpose — ^viz,  the  procuring 
and  furnishing  of  water  for  the  improvement  by  irrigation  of 
the  lands  included  therein,  into  a  mere  agency  for  the  distribu- 
tion of  its  water  to  individuals  for  use  by  them  outside  the 
district  for  any  purpose  whatever.  Under  plaintiff's  theory, 
the  use  to  which  the  water  is  to  be  appropriated  is  entirely  im- 
material, and  the  irrigation  district  is,  in  effect,  although  con- 
stituted and  avowedly  acquiring  its  water  for  an  entirely  dif- 
ferent purpose,  nothing  more  or  less  than  an  ordinary  water 
company,  the  original  absolute  owners  of  the  property  of  which 
are  the  landowners,  each  owning  such  proportion  thereof  as  the 
value  of  his  land  entitles  him  to,  and  at  liberty  to  deal  with 
it  as  he  sees  fit,  without  regard  to  the  improvement  of  the  land 
of  the  district.  He  may  retain  it,  and  use  the  water  for  any 
purpose  and  in  any  place,  or  he  may  transfer  it  to  any  other 
person  for  any  kind  of  use,  and  thereupon  such  transferee 
succeeds  to  his  rights  and  becomes  entitled  to  the  water.  Such 
a  construction  of  the  provisions  of  the  Irrigation  Act  entirely 
ignores  the  object  of  its  enactment. 
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The  whole  object  of  the  legislation  authorizing  the  organiza- 
tion of  irrigation  districts  is  to  enable  owners  of  lands  suscep- 
tible of  irrigation  from  a  common  source,  and  by  the  same  sys- 
tem of  works,  to  form  a  district  composed  of  such  lands,  which 
district  when  formed  is  a  public  corporation  for  the  sole  pur- 
pose of  obtaining  and  distributing  such  water  as  may  be  neces- 
sary for  the  irrigation  thereof,  thus  enabling  each  one  to  have 
for  his  land  in  the  district,  the  benefit  of  a  common  system  of 
irrigation,  and  bringing  about  the  reclamation  of  the  land  of 
the  district  from  aridity  to  a  condition  of  suitability  for  culti- 
vation. It  was  recognized  that  without  such  a  common  system 
the  individual  landowners  might  be  unable  to  obtain  water 
for  the  irrigation  of  their  lands,  and  that  a  work  which  would 
be  for  the  public  benefit  and  general  welfare — ^viz.  the  reclama- 
tion from  aridity  of  large  portions  of  the  lands  of  the  state — 
might  never  be  accomplished  if  left  to  individual  enterprise. 
The  irrigation  district  legislation,  under  which  a  public  muni- 
cipal corporation  may  be  created  for  the  purpose  of  furnishing 
water  for  the  irrigation  of  the  land  within  the  district,  has 
been  sustained  upon  the  same  ground  as  has  the  levee  and 
reclamation  district  legislation,  which  is,  in  effect,  that  the  land 
included  within  the  limits  of  such  a  district,  requires,  by  reason 
of  its  situation  and  condition,  the  protection  or  reclamation 
thus  made  possible,  and  that  it  is  for  the  public  welfare  that 
such  protection  or  reclamation  should  be  afforded  such  land. 
(See  In  re  Madera  Irr.  DisL,  92  Cal.  296,  311-318,  [27  Am.  St. 
Rep.  106,  28  Pac.  272,  675].) 

The  ultimate  purpose  of  a  district  organized  under  the  Irri- 
gation Act  is  the  improvement,  by  irrigation,  of  the  lands 
within  the  district.  It  can,  under  the  law,  be  organized  and 
exist  and  acquire  property  only  for  such  purpose.  This  we 
think  is  so  clearly  apparent  as  not  to  require  further  discus- 
sion here.  Such  a  district  holds  all  property  acquired  by  it 
solely  in  trust  for  such  ultimate  purpose,  and  can  divert  it  to 
no  other  use.  (See  sec.  29  of  the  act  of  1897,  Stats.  1897,  p. 
263.)  It  has  to  do  solely  with  the  irrigation  of  lands  within 
the  district,  and  cannot  appropriate  water  to  any  other  pur- 
pose. The  right  of  a  landowner  of  the  district  to  the  use  of  the 
water  acquired  by  the  district  is  a  right  to  be  exercised  in 
consonance  with  and  in  furtherance  of  such  ultimate  purpose, 
— viz.  for  the  improvement  by  irrigation  of  lands  within  the 
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district, — and  in  no  other  way.  His  right  is  always  in  subordi- 
nation to  the  ultimate  purpose  of  the  tnist.  So  far  as  he  pro- 
poses to  use  the  water  for  the  irrigation  of  lands  within  the 
district,  he  is  proposing  to  use  it  in  furtherance  of  the  purpose 
of  the  trust,  and  is  entitled  to  have  distributed  to  him  for  that 
purpose  such  proportion  as  his  assessment  entitles  him  to. 
(Sec.  18,  act  of  1897,  Stats.  1897,  p.  259.)  To  this  extent  only 
can  he  be  held  to  be  the  owner  of  any  share  or  portion  of  the 
water,  except  that,  by  virtue  of  the  proviso  of  section  18  (Stats. 
1897,  p.  259),  he  may  assign  the  right  to  the  whole  or  any  por- 
tion of  the  share  to  which  he  is  entitled.  This  does  not  mean, 
however,  that  he  may  make  an  effectual  transfer  of  his  share, 
free  from  the  trust  by  which  it  is  encumbered.  It  still  remains 
subject  to  that  trust,  and  therefore  can  be  used  only  for  the 
irrigation  of  lands  within  the  district,  and  the  irrigation  dis- 
trict has  no  authority  to  distribute  it  for  any  other  purpose. 
The  right  of  assignment  conferred  by  the  act  on  a  landowner 
is  limited  by  the  whole  policy  of  the  statute  to  an  assignment 
for  irrigation  within  the  limits  of  the  district.  We  do  not 
understand  the  contrary  to  have  been  held  in  Board  of  Direc- 
tors V.  Tregea,  88  Cal.  334,  353,  [26  Pac.  237]. 

We  are  satisfied  that  plaintiff  was  not  entitled,  either  as 
owner  or  assignee  of  Burke,  to  have  any  water  distributed  to 
him  by  the  defendants  for  use  upon  land  without  the  limits  of 
the  district.  As  already  stated,  the  record  does  not  show  that 
he  has  ever  been  denied  water  for  use  upon  his  land  within  the 
district. 

Plaintiff  alleged  in  his  complaint  that  for  more  than  five 
years  prior  to  the  refusal  of  defendants  to  apportion  and  dis- 
tribute to  him  water  for  the  irrigation  of  his  land  outside  the 
district,  he  had  claimed  the  right  to  use  and  had  used  under 
such  claim  upon  such  land,  more  than  three  fourths  of  the 
water  allotted  to  him,  and  that  such  use  by  him  had  been  ad- 
verse to  the  irrigation  district  and  with  its  full  knowledge. 
This  allegation  was,  on  motion  of  defendants^  stricken  from 
the  complaint  as  irrelevant,  and  evidence  offered  in  support 
thereof  on  the  trial  was  excluded.  There  was  no  error  in  these 
rulings.  If  it  be  assumed  that  the  statute  of  limitations  runs 
against  such  a  district,  plaintiff  could  not  establish  title  by 
prescription  to  this  water  as  against  the  district  in  this  action, 
and  such  plainly  was  not  the  object  of  the  allegation  or  offered 
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evidence.  The  allegation  is  not  that  he  ever  claimed  to  own 
the  water  as  against  the  district,  or  in  any  other  capacity  than 
as  a  landowner  of  the  district,  but  simply  that  he  had  claimed 
the  right,  as  such  landowner,  under  the  law  governing  such 
districts,  to  use  his  share  of  the  water  on  the  lands  outside  the 
distriqt,  and  had  so  used  it  for  five  years  under  such  claim  and 
with  the  knowledge  of  the  district.  This  could  not  give  him 
any  right  by  prescription  to  such  use  of  the  water,  or  afford 
him  any  ground  upon  which  he  could  insist  upon  a  continu- 
ance of  the  unwarranted  use.  It  was  wholly  irrelevant  in  this 
action. 

In  view  of  our  conclusion  upon  the  main  question  presented 
and  already  discussed,  the  other  specifications  of  error  in  the 
record  are  immaterial,  and  require  no  discussion. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied 


[L.  A.  No.  1647.     Department  One. — ^July  30,  1906.] 

SYRA  E.' LEWIS,  Appellant,  v.  JOHNSON  OGRAM,  Re- 
spondent 

Boundary  —  Agbeement  by  Adjoining  Owners  —  Absence  of  Un- 
certainty.— An  agreement  fixing  a  boundary  line  between  adjoining 
owners  is  not  valid  for  any  other  purpose  than  that  of  settling 
an  uncertainty  in  regard  to  the  common  boundary;  and  if  they 
agree  on  a  division  line  knowing  that  it  is  not  the  true  line,  and 
with  the  purpose  of  transferring  from  one  to  the  other  a  body  of 
land  which  they  know  his  true  line  does  not  embrace,  without  using 
any  words  of  conveyance,  no  title  passes;  and  such  agreement 
cannot  be  enforced. 

Id. — Want  of  Consideration — Absence  of  Estoppel. — The  agreement 
not  being  effective  to  transfer  title  cannot  create  an  estoppel  by 
covenant;  and  being  without  consideration,  it  could  not  in  any 
event  operate  to  create  an  estoppel 

Id. — Agreed  Boundary  between  Homestead  Claimants — KNowLEmjE 
OF  Flagged  Section  Line — Final  Survey — Entries. — Where  ad- 
joining homestead  claimantH,  with  knowledge  that  the  common 
section  line  between  them  had  been  flagged  by  the  government  sur- 
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veyor,  thereafter  agreed,  but  without  using  any  words  of  convey- 
ance, upon  a  division  line  by  fence,  so  far  away  from  the  flagg^ 
line  as  to  include  twenty  acres  belonging  to  one  claimant  in  the 
land  of  the  other,  and  a  final  survey  made  one  year  thereafter 
established  the  true'  line  as  coincident  with  the  flagged  line,  to 
the  knowledge  of  both  the  claimants,  the  agreement  cannot  be 
enforced;  and  where  the  claimant  having  the  largest  body  of 
land  by  the  fence  entered  his  homestead  claim  for  only  one  hun- 
dred and  sixty  acres,  the  other  claimant  was  not  estopped  by  the 
agreed  line  from  entering  the  twenty  acres  as  part  of  his  claim. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    J.  W.  Taggart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  G.  Griffith,  for  Appellant 

B.  P.  Thomas,  for  Eespondent. 

SHAW,  J. — ^Lewis  sued  Ogram  to  recover  damages  for  tres- 
pass on  land  alleged  to  be  in  his  possession,  described  as  the 
north  half  of  the  nofthwest  quarter  of  the  northwest  quarter 
of  section  23,  township  5,  range  28.  Ogram  filed  a  cross-com- 
plaint in  the  usual  form  to  quiet  his  alleged  title  against  the 
claims  of  plaintiff.  Issue  was  joined  upon  the  averments  of 
the  complaint  and  cross-complaint,  respectively,  and  after  a 
trial  the  court  gave  judgment  for  the  defendant.  Plaintiff 
appeals. 

The  southwest  quarter  of  section  14  lies  north  of  and  adjoins 
the  northwest  quarter  of  section  23.  The  official  United  States 
survey  of  the  boundary  line  between  the  sections  was  not  com- 
pleted until  February,  1900.  In  April,  1897,  Lewis  was  resid- 
ing upon  the  southwest  quarter  of  section  14,  and  Ogram  was 
residing  upon  the  northwest  quarter  of  section  23,  each  claim- 
ing the  right,  under  the  United  States  land  laws,  to  file  a 
homestead  claim  upon  his  particular  tract  when  open  for 
entry.  The  location  of  the  division  line  between  the  two  tracts 
was  at  that  time  uncertain,  but  both  parties  supposed  it  to  be 
about  ten  chains  south  of  the  true  line  as  afterwards  surveyed 
and  established.  Lewis  was  occupying  all  that  part  of  the 
actual  northwest  quarter  of  section  23,  lying  between  this  sup- 
posed line  and  the  true  line,  embracing  substantially  the  north 
half  of  said  forty-acre  tract,  claiming  and  believing,  until 
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August,  1898,  that  it  was  a  part  of  the  southwest  quarter  of 
section  14,  and  that  it  was  covered  by  his  entry.  In  August, 
1898,  the  government  surveyor,  at  Ogram 's  request  and  with 
the  knowledge  of  Lewis,  ** flagged"  a  line  through  between  the 
two  sections,  on  or  near  the  true  line,  and  set  a  post  at  the  com- 
mon section  comer  thus  located  at  the  west  end  line.  The 
court  finds  that  Lewis  thereafter,  until  this  action  was  begun, 
continued  in  peaceful  and  exclusive  possession  of  the  twenty 
acres  of  section  23  in  controversy,  **but  with  full  knowledge 
that  the  said  portion  of  section  23  was  not  covered  by  his 
filing."  The  finding  also  states  that  the  "exact  location  of  the 
dividing  line  between  said  homestead  of  the  plaintiff  and  the 
N.  W.  l^  of  the  N.  W.  %  of  section  23"  was  not  known  by 
either  Lewis  or  Ogram  until  the  official  survey  in  February, 
1900.  In  January,  1899,  Lewis  and  Ogram  orally  agreed  to 
establish  a  division  line  between  their  respective  claims,  and 
for  that  purpose  measured  ten  chains  south  from  the  aforesaid 
line  ** flagged"  by  the  surveyor,  and,  at  that  distance  there- 
from, built  a  fence  at  joint  expense,  as  and  for  a  division  fence 
between  their  claims.  On  November  16,  1899,  they  executed 
the  following  agreement : — 

''Whereas  there  is  a  controversy  between  said  parties  hereto 
as  to  the  boundary  lines  of  their  respective  government  claims 
including  in  part  the  northwest  quarter  of  the  northwest  quar- 
ter of  section  23  township  5  north  range  28  west  S.  B.  M.  and 
whereas  they  are  desirous  of  settling  said  controversy.  Now 
therefore  said  parties  do  mutually  agree  as  follows,  viz. :  That 
the  said  Ogram  will  not  include  in  his  filing  any  part  of  the 
north  half  of  said  parcel  of  land,  and  Lewis  hereby  agrees 
that  he  will  not  include  any  part  of  the  south  half  of  said 
parcel  of  land :  The  said  parties  further  agree  that  the  fence 
now  subsisting  and  dividing  their  respective  claims  of  said 
parcel  of  land  shall  be  and  remain  the  division  line  of  their 
said  claims  irrespective  as  to  what  may  be  the  true  line  that 
would  divide  said  parcel  of  land  in  two  equal  parts  lying  north 
and  south  of  such  true  division  line.  In  witness  whereof  we 
have  hereunto  set  our  bands  this  6th  day  of  November,  1899." 

In  February,  1900,  the  official  survey  was  completed,  show- 
ing that  the  twenty  acres  in  dispute  constituted  the  north  half 
of  the  northwest  quarter  of  the  northwest  quarter  of  section 
23,  that  it  was  not  included  in  the  homestead  claim  of  Lewis, 
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and  that  the  line  ** flagged"  through  in  August,  1898,  was 
substantially  correct.  On  April  5,  1900,  Ogram  filed  his  claim 
for  a  homestead  upon  the  northwest  quarter  of  section  23,  in- 
cluding this  twenty  acres.  In  July,  1902,  Lewis  instituted  in 
the  United  States  land  office  a  contest  of  the  said  entry  of 
Ogram  with  respect  to  the  twenty  acres,  setting  forth  as  his 
ground  of  contest  the  same  facts  relied  on  by  him  in  this 
action.  A  hearing  of  the  contest  was  refused  by  the  register 
and  receiver,  no  appeal  was  taken  from  the  ruling,  and  on 
September  22,  1902,  a  patent  was  duly  issued  by  the  United 
States  granting  the  land  to  the  defendant  Ogram. 

The  rule  upon  which  Lewis,  the  plaintiff,  relies  is  thus 
stated  in  the  decisions  of  this  court:  '* Where  coterminous  pro- 
prietors of  land,  in  good  faith  agree  upon,  fix  and  establish  a 
boundary  line  between  their  respective  tracts  of  land,  in 
which  they  acquiesce,  and  under  which  they  occupy,  for  a 
period  equal  to  that  fixed  by  the  statute  of  limitations,  the 
line  as  thus  established  is  binding  upon  them."  {Cooper  v. 
Vierra,  59  Cal.  283;  White  v.  Spreckels,  75  Cal.  616,  [17  Pac. 
715] ;  Helm  v.  Wilson,  76  Cal.  485,  [18  Pac.  604] ;  Dierssen  v. 
Nelson,  138  Cal.  398,  [71  Pac.  456].)  In  other  cases  it  is  said 
that  the  occupancy  in  pursuance  of  the  agreement  need  not 
continue  for  the  period  of  the  statute  of  limitations.  This  is 
obviously  so  where  other  conditions  creating  an  estoppel  exist. 
(Cavanaugh  v.  Jackson,  91  Cal.  583,  [27  Pac.  931] ;  Helm  v. 
Wilson,  76  Cal.  485,  [18  Pac.  604].)  This  qualification,  how- 
ever, is  not  important  in  this  case.  Such  an  agreement,  neces- 
sarily, is  not  valid  for  any  other  purpose  than  that  of  settling 
an  uncertainty  in  regard  to  the  common  boundary.  If  adjoin- 
ing owners  agree  on  a  division  line,  knowing  that  it  is  not  the 
true  line,  and  with  the  purpose  of  thereby  transferring  from 
one  of  them  to  the  other  a  body  of  land  which  they  know  his 
true  line  does  not  embrace,  the  agreement  will  not  be  enforced. 
Such  a  transaction  would  not  constitute  an  adjustment  of  un- 
certainties or  doubts  as  to  the  line,  but  would  be  an  attempt  to 
convey  or  release  land  from  one  to  the  other.  Land  cannot  be 
conveyed  by  the  device  of  moving  fences  or  changing  the 
marks  or  monuments  which  define  its  limits.  If  an  agreement 
having  for  its  real  object  the  transfer  of  the  land,  but  relating 
by  its  terras  solely  to  the  boundary  line  and  made  with  knowl- 
edge that  the  true  line  is  elsewhere  than  at  the  place  fixed,  is 
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oral,  it  would  be  void,  being  an  attempt  to  transfer  land  with- 
out writing.  If  it  is  in  writing  it  would  be  ineffectual  to  pass 
title,  for  it  would  lack  the  apt  words  of  conveyance  that  are 
necessary  to  accomplish  a  transfer  of  real  property.  The  au- 
thorities are  to  the  effect  that  these  agreements,  when  deemed 
valid,  are  of  such  a  nature  that  they  do  not  operate  upon  the 
title  at  all.  It  is  said  that  **one  party  does  not  purport  or  at- 
tempt to  sell  or  convey  to  the  other  any  land"  {Sneed  v.  Os- 
bom,  25  Cal.  630) ;  that  such  agreement  is  *'not  a  contract  for 
the  sale  or  conveyance  of  lands,  and  has  no  ingredients  of  such 
a  contract*'  {Boyd  v.  Graves,  4  Wheat.  513) ;  that  ** adjoining 
owners  who  adjust  their  partition  line  by  parol,  do  not  create 
or  convey  any  estate  whatever  between  themselves;  no  such 
thought  or  intention  influences  their  conduct;  after  their 
boundary  line  is  fixed  by  consent  they  hold  up  to  it  by  virtue 
of  their  title  deeds  and  not  by  virtue  of  a  parol  transfer'* 
{Hagey  v.  Detwiler,  35  Pa.  St.  409) ;  and  that  ** agreements  of 
this  character  .  .  .  are  not  considered  as  extending  the 
title.  They  do  not  operate  as  a  conveyance  so  as  to  pass  the 
title  from  one  to  the  other,  but  proceed  upon  the  theory  that 
the  true  line  of  separation  is  in  dispute,  and  to  some  extent 
unknown,  and  in  such  cases  the  agreement  serves  to  fix  the  line 
to  which  the  title  extends."  {White  v.  Spreckels,  75  Cal.  616, 
[17Pac.  715].) 

The  facts  found  clearljr  show  that  the  agreement  in  question, 
although  in  terms  purporting  only  to  fix  the  division  line, 
could  have  bad  no  other  object  or  purpose  than  to  operate 
upon  the  title  or  right  of  possession  of  the  parties  to  the  land 
which  they  knew  was  not  within  the  limits  of  Lewis's  claim. 
There  was,  it  is  true,  some  uncertainty  as  to  the  **  exact  loca- 
tion" of  the  section  line  at  the  time  the  agreement  was  made, 
but  it  arose  solely  from  the  fact  that  the  flagged  line,  although 
made  by  the  government  surveyor,  had  not  then  become  ofl&cial 
or  final  and  was  still  subject  to  correction  and  change.  The 
findings,  properly  construed,  are  not  in  conflict  on  this  subject, 
as  claimed  by  the.  appellant.  There  was  no  doubt  or  uncer- 
tainty over  the  fact  that  the  so-called  division  line  agreed  upon 
was  not  the  true  line,  nor  anywhere  within  ten  chains  of  the 
true  line,  nor  over  the  fact  that  the  true  line  did  not  include 
in  Lewis's  claim  any  part  of  the  twenty  acres  lying  between 
the  agreed  line  and  the  flagged  line,  the  same  twenty  acres 
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which  Lewis  now  seeks  to  have  transferred  to  him  by  virtue  of 
the  agreement.  The  agreement  itself  indicates  this,  for  it  does 
not  recite  that  there  was  any  uncertainty  about  the  location  of 
the  line,  but  merely  that  there  was  a  ** controversy'*  about  it, 
which,  of  course,  may  have  arisen  from  some  other  cause.  The 
findings  place  the  absence  of  such  doubt  beyond  question. 
Lewis  knew  that  his  claim  extended  only  to  the  south  line  of 
section  14,  and  that  it  did  not  cover  any  of  the  twenty  acres 
in  question,  which  the  agreed  line  would  give  him.  He,  there- 
fore must  have  known  that  the  true  line  was  not  ten  chains 
south  of  the  flagged  line,  but  was  either  coincident  with  the 
flagged  line  or  somewhere  to  the  north  of  it.  The  object  and 
purpose  of  the  agreement,  therefore,  could  not  have  been  to 
resolve  or  settle  any  existing  doubts  as  to  the  exact  location  of 
the  section  line.  This  explains  the  finding  that  no  considera- 
tion passed.  If  the  agreement  was  made  to  settle  a  doubt  about 
the  division  line,  and  in  good  faith  to  substitute  an  arbitrary 
line  as  the  boundary,  no  other  consideration  than  the  mutual 
concessions  of  the  parties  would  be  necessary.  The  court  be- 
low must,  therefore,  have  believed  that  there  was  no  such  pur- 
pose and  no  such  concession,  and  that,  for  the  real  object  it 
was  intended  to  accomplish,  no  consideration  was  given  or  re- 
ceived. The  line  agreed  on,  in  view  of  the  known  facts,  had 
no  relation  to  the  true  line,  and  could  not  have  been  intended 
to  represent  the  true  line.  There  must,  have  been  some  ulterior 
object.  It  may  have  been  made  for  the  purpose  of  allowing 
Lewis  an  opportunity  to  change  his  possession  and,  when  the 
land  was  open  for  entry,  file  his  claim  to  include  this  twenty 
acres,  as  he  would  have  had  the  right  to  do.  But  he  did  not 
see  fit  to  do  this,  and  when  the  time  within  which  be  could  have 
done  so  expired,  Ogram,  or  any  other  qualified  person,  was  at 
liberty  to  enter  it. 

Whatever  the  real  purpose  may  have  been,  the  agreement 
can  have  no  present  effect  on  the  title.  It  does  not  by  its  terms 
purport  to  convey  or  transfer  any  land,  or  operate  upon  the 
title  in  any  manner,  and,  consequently,  does  not  effect  an 
estoppel  by  covenant  or  agreement.  And  being  without  con- 
sideration, it  could  not,  in  any  event,  operate  to  create  such 
an  estoppel.  It  had  no  relation  whatever  to  the  true  line,  nor 
to  any  doubt  concerning  the  location  of  the  boundary,  and 
hence  it  does  not  come  within  the  rule  which  makes  an  agreed 
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line  binding  between  the  parties,  not  as  a  contract  to  convey, 
but  as  an  attempt  in  good  faith  to  make  certain  ^that  which 
before  was  in  doubt.    We  are  therefore  of  the  opinion  that  the 
court  below  was  correct  in  its  decision. 
The  judgment  is  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sac.  No.  1370.     In  Bank.— July  31,  1906.] 

HUGH  GLASSELL  et  al..  Appellants,  v.  ROSS  HANSEN, 
et  al..  Respondents. 

Accretions  to  Land — Island — Ownsbship. — ^Accretions  from  private 
land  on  the  bank  of  a  river  hj  which  it  is  bounded  belong  to  the 
owner  of  the  land;  but  land  formed  hj  accretions  from  an  island 
in  the  center  of  the  river  toward  such  bank,  and  yet  leaving  a 
depression  or  slough  which  divides  the  island  from  the  mainland, 
is  the  property  of  the  state. 

Id. — ^Decision  upon  Fosmeb  Appeal — ^New  Trial — Error  in  Evidenoe. 
— Where  issues  were  joined  as  to  whether  the  land  in  controversy 
was  formed  by  accretions  from  the  mainland  or  from  the  island, 
and  upon  a  former  appeal  the  law  was  properly  declared,  but  the 
judgment  and  order  denying  a  new  trial  were  reversed  in  general 
terms,  the  issues  were  to  be  wholly  tried  anew;  and  it  was  error 
for  the  court  to  refuse  to  allow  the  plaintiff  to  introduce  evidence 
to  the  effect  that  the  accretions  were  formed  from  the  mainland 
toward  the  island,  on  "the  ground  that  that  question  had  become 
the  law  of  the  case. 

APPEAL  from  an  order  of  the  Superior  Court  of  Solano 
County  denying  a  new  trial.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  A.  Lamont,  Frank  R.  Devlin,  and  McNutt  &  Hannon, 
for  Appellants. 

A.  C.  Freeman,  for  Respondents. 


Digitized  by 


Google 


512  Glassell  v.  Hansen.  [149  Cal. 

McFARLAND,  J. — ^At  the  time  of  the  commencement  of  this 
action  the  plaintiffs  were — and  for  a  great  many  years  prior 
thereto  they  and  their  predecessors  in  interest  had  been — the 
owners  in  fee  of  a  tract  of  land  in  Solano  County  known  gener- 
ally as  the  Toland  ranch,  and  having  as  its  eastern  boundary 
what  at  the  time  of  the  inception  of  their  title,  and  for  many 
years  after,  was  the  western  bank  of  the  Sacramento  River. 
After  plaintiffs  had  become  the  owners  of  the  Toland  ranch 
the  Sacramento  River  in  front  of  said  ranch  commenced  to 
fill  up  with  alluvial  deposits,  which  increased  in  size  from 
year  to  year  until  at  the  time  of  the  bringing  of  this  present 
action  (May  23,  1899)  the  **made"  land  in  what  was  for- 
merly a  part  of  the  river,  and  in  front  of  said  ranch,  amounted 
to  about  one  hundred  and  forty  acres.  This  present  action 
was  brought  to  recover  this  **made"  land,  the  averments  of 
the  complaint  being  that  plaintiffs  were  seized  in  fee  and 
entitled  to  the  possession  thereof,  and  that  defendants  had 
entered  thereon  and  ousted  plaintiffs  therefrom.  The  com- 
plaint was  not  verified,  and  the  defendant  Ross  Hansen  filed 
an  answer  in  which  he  **  denies  each  and  every  allegation  in 
the  plaintiffs'  complaint  contained";  and  he  afterwards  filed 
a  supplemental  answer  in  which  he  averred  that  the  land  in 
contest  was  swamp  and  overflowed  land  belonging  to  the 
state,  and  that  the  state  in  1885  conveyed  said  land  by  a 
patent  to  one  Kate  Nelson,  from  whom  the  title  by  mesne 
conveyances  vested  in  said  defendant.  The  other  defendants 
disclaim.  The  court  on  the  trial  out  of  which  this  present 
appeal  arises  gave  judgment  for  defendant  Hansen;  plain- 
tiff made  a  motion  for  a  new  trial,  which  was  denied,  and  from 
the  order  denying  the  motion  for  a  new  trial  plaintiffs  now 
appeal. 

There  had  been  a  prior  trial  of  the  case  and  an  appeal 
from  a  judgment  in  favor  of  defendants  and  from  an  order 
denying  plaintiffs*  motion  for  a  new  trial.  (See  Glassell  v. 
Hansen,  135  Cal.  547,  [67  Pac.  964].)  At  the  first  trial 
plaintiffs  claimed  title  upon  the  theory  that  the  said  '*made" 
land  in  the  river  was  the  result  of  accretions  to  plaintiffs' 
said  land  lying  on  the  west  bank  of  the  river,  and,  therefore, 
by  a  well-established  principle,  belonging  to  them  as  owners 
of  the  land  to  which  the  made  land  was  thus  annexed.  De- 
fendants' position  was  that  the  origin  of  this  new  land  was 
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an  island  which  first  appeared  near  the  center  of  the  river, 
that  for  a  time  this  island  divided  the  river  into  two  nearly 
equal  streams — one  flowing  to  the  east  and  the  other  to  the 
west  of  the  island,  each  large  enough  for  the  passage  of  steam- 
boats; that  gradually  the  island,  which  was  called  Decker 
Island,  grew  by  accretions  to  its  western  side  until  the 
western  stream  of  the  river  became  nearly  filled  up,  although 
there  still  remains  between  the  island  and  the  mainland  a 
depression  or  slough  which  plainly  divides  the  one  from  the 
other,  and  that  the  accretions  were  all  to  the  island  and  not 
to  the  Toland  ranch  on  the  mainland;  and  .that,  therefore, 
the  new  land  was,  under  section  1016  of  the  Civil  Code,  the 
property  of  the  state,  and  did  not  become  part  of  plaintiffs' 
mainland  by  accretion.  At  the  first  trial  the  court  found  in 
accordance  with  defendants'  contention  and  rendered  judg- 
ment accordingly.  Plaintiffs  appealed  from  that  judgment, 
and  also  from  an  order  denying  their  motion  for  a  new  trial. 
This  court  disposed  of  the  appeals  by  holding  that  the  trial 
court  was  right  in  finding  that  the  land  in  contest  outside  of 
the  calls  of  the  original  patent  of  the  Toland  ranch  was  an 
island,  and  did  not  belong  to  plaintiffs  by  accretion,  but  that 
the  court  erred  in  not  giving  plaintiffs  judgment  for  a  strip 
of  land  described  in  the  complaint 'which  was  not  part  of 
the  island ;  and  for  this  latter  reason  the  judgment  and  order 
denying  a  new  trial  were  reversed. 

When  the  case  came  on  to  be  heard  at  the  second  trial — 
out  of  which  this  present  appeal  arises — ^the  plaintiffs  offered 
to  introduce  evidence  tending  to  support  their  original  claim 
that  said  made  land  consisted  of  accretions  to  the  said  mainland 
but  the  court  refused  to  allow  them  to  introduce  such  evi- 
dence upon  the  ground  that  the  judgment  of  this  court  on 
the  first  appeal  had  finally  determined  that  the  new  or  made 
land  in  the  river  was  an  island  and  not  formed  by  accretions 
to  the  mainland  owned  by  plaintiffs.  This  ruling  was  clearly 
erroneous.  On  that  appeal  this  court  merely  held,  as  matter 
of  law,  that  if  the  land  was  an  island  with  its  accretions, 
and  was  not  made  by  accretions  from  the  mainland,  then  it 
did  not  belong  to  plaintiffs,  and  that  on  the  said  first  trial,  the 
evidence  justified  the  finding  of  the  lower  court  that  the  land 
was  an  island.  But  the  court  reversed  the  judgment  and 
order  denying  a  new  trial  upon  another  ground, — namely, 
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that  there  appeared  to  be  a  small  strip  of  land  included  in 
the  complaint  and  belonging  to  plaintiffs  which  was  not  part 
of  the  island,  that  the  court  had  not  found  that  the  defendant 
was  not  in  possession  of  that  strip,  and  that  therefore  the 
judgment  and  order  must  be  reversed.  In  reversing  the  case 
this  court  might  have  directed  what  issues  should  again  be 
tried,  and  what  should  be  deemed  finally  settled  by  the  first 
trial ;  however,  it  did  not  do  so,  and  the  judgment  was  merely 
in  the  general  terms  **the  judgment  and  order  are  reversed." 
This  clearly  left  the  whole  case  to  be  tried  anew,  as  if  it  had 
not  been  tried  before.  {Falkner  v.  Hendy,  107  Cal.  54,  [40 
Pac.  21  386],  and  cases  there  cited.)  Of  course,  the  law  of 
the  case  was  settled  to  be  that  islands  formed  in  the  beds 
of  rivers  belong  to  the  state,  and  not  to  the  owners  of  land 
fronting  on  the  river  bank;  but  the  question  whether  or  not 
the  land  in  contest  in  the  case  at  bar  was  an  island  or  was 
formed  by  accretions  from  the  mainland  was  as  fully  at 
issue  at  the  second  trial  as  at  the  first. 

The  learned  counsel  for  respondents  contends  that  the  court 
did  not  limit  the  evidence  as  above  stated ;  but  this  contention 
cannot  be  maintained.  At  the  beginning  of  the  statement  on 
motion  for  a  new  trial  the  following  appears : — 

**  After  a  discussion  between  the  court  and  counsel  as  to 
the  issues  to  be  tried,  the  court  held  that  under  the  decision 
of  the  supreme  court  in  this  case  {Glassell  v.  Hansen,  135 
Cal.  547,  [67  Pac.  964] ),  the  issues  as  to  the  island  are  settled, 
and  that  no  testimony  is  to  be  introduced  on  that  subject. 

''The  Court, — (After  reading  the  said  decision  of  the  su- 
preme court.)  Proceed  with  your  testimony.  I  see  no  reason 
for  opening  that  again.  There  will  not  be  any  testimony  on 
the  island  part  at  all.  That  I  think  is  suflSciently  settled  by 
this  decision. 

''Mr,  McNutt, — (Appearing  for  plaintiff.)  We  want  to 
reserve  the  question,  of  course.  I  suppose  the  regular  way 
would  be  to  introduce  the  witness  and  offer  proof. 

''The  Court, — Suppose  you  offer  a  witness  and  make  state- 
ment of  what  you  propose  to  prove  by  this  witness ;  then  you 
could  get  your  objection  to  the  ruling  of  the  court.  There- 
upon, E.  C.  Dozier  was  called  as  a  witness  for  the  plaintiffs. 
(Explanation,  and  the  map  used  on  a  former  trial  is  brought 
in  and  affixed  to  the  blackboard.)     The  witness  testified  that 
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he  knew  the  land  in  controversy  since  1869  and  knew  the 
Sacramento  River  since  that  time  and  knew  there  had  been 
some  filling  in  of  the  river  since  he  resided  there,  and  that 
he  had  opportunities  of  observing  how  the  river  had  filled  in. 

**Q.  By  Mr.  Lamont  (attorney  for  plaintiffs). — ^Now  I 
wish  you  would  explain  to  the  court  how  that  has  taken  place 
there  with  regard  to  this  land  in  controversy. 

^'Mr.  Freeman  (attorney  for  defendant). — I  object  now, 
that  it  appears  that  the  testimony  is  to  be  respecting  land 
in  the  Sacramento  River,  to  which  plaintiffs  have  shown  no 
title  or  claim  of  title.  The  testimony  of  the  witness  should 
be  excluded  until  there  is  some  evidence. 

*'Mr.  Lamont. — Of  course,  we  follow  that. 

''Mr.  Freeman. — It  seems  to  me  that  it  ought  to  precede  it, 
although  it  is  in  the  discretion  of  the  court  at  last. 

"The  Court. — ^What  is  the  purpose  of  this  testimony! 

''Mr.  Lamont. — The  purpose  is  to  show  that  this  is  accre- 
tions from  the  mainland.  We  will  follow  that  by  the  patent 
and  deraignment  of  title,  of  course,  from  the  government 
down  to  the  plaintiffs  in  this  action. 

"The  Court. — As  I  understand  it,  you  propose  by  this  wit- 
ness to  show  that  this  piece  of  land  in  controversy — all  of  it — 
is  accretions  to  the  land  to  which  it  is  now  joined. 

"Mr.  Lamont. — ^Yes,  or,  at  least,  a  portion  of  it. 

"The  Court. — In  other  words,  the  purpose  is  to  show  that 
this  piece  of  land  in  controversy,  which  has  been  called  an 
island  by  the  supreme  court  is,  in  fact,  not  an  island  but  is 
accretions  to  the  land  of  your  client. 

"Mr.  Lamont. — That  is  our  idea.'* 

There  were  further  offers  and  discussions  similar  to  the 
preceding,  and  the  court  sustained  objections  to  the  testi- 
mony. The  foregoing  shows,  we  think,  very  clearly  that  the 
court  excluded  evidence  as  above  stated,  and  the  effect  of 
the  ruling  was  not  changed  because  afterwards  plaintiffs  were 
allowed  to  introduce  evidence  tending  to  show  that  **if  the 
land  grows  both  ways  from  the  land  side  and  from  the  island 
side,"  a  certain  part  of  the  land  in  contest  was  comprised  of 
accretions  from  the  land  side.  Plaintiffs  should  have  been 
allowed  to  show,  if  they  could,  that  all  the  land  in  the  river 
in  front  of  their  land  was  formed  by  accretions  from  their 
land. 
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Plaintiffs  sought  also  to  show  title  to  the  land  in  contest 
by  prescription,  claiming  to  have  been  in  the  actual  and 
adverse  possession  thereof  for  more  than  five  years  before 
the  commencement  of  the  action.  There  was  a  good  deal  of 
evidence  introduced  by  both  parties  on  this  issue  of  plaintiffs* 
title  by  prescription.  We  do  not  deem  it  necessary  to  notice 
such  evidence  in  detail.  It  is  sufficient  to  say  that  plaintiffs 
failed  to  show  such  title  by  actual  possession,  by  pasturing 
of  stock,  or  by  any  other  means,  and  as  this  issue  was  fully 
and  fairly  tried,  we  do  not  think  that  it  would  be  right  or 
just  to  compel  defendant  to  try  it  over  again.  A  new  trial 
will,  therefore,  be  ordered  only  as  to  the  question:  Was  the 
made  land  in  contest  formed  by  an  island  and  its  accretions, 
or  by  accretions  from  the  mainland! 

The  order  denying  plaintiffs'  motion  for  a  new  trial  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial  on  the 
sole  issue  whether  the  **made"  land  in  the  Sacramento  River 
opposite  plaintiffs'  tract  of  land  called  the  Toland  ranch  was 
formed  by  accretions  from  the  mainland  belonging  to  plain- 
tiffs, or  whether  said  ''made"  land  appeared  as  an  island 
and  grew  from  accretions  to  such  island. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[S.  F.  No.  4524.    In  Bank.— August  9,  1906.] 

E.   E.   ELLIOTT,   Petitioner,   v.   GEORGE   C.   PARDEE, 
Governor,  etc.,  Respondent. 

Municipal  CJoeporation — Non-Uskb  of  FEANcmsB — ^Laches  no  Bab  to 
Mandamus. — The  doctrine  of  laches  and  limitation  as  a  bar  to 
mandamus,  is  inapplicable  to  the  non-user  of  the  franchise  of  a 
municipal  corporation  which  does  not  affect  its  existence,  where 
the  object  of  the  mandamus  proceeding  is  to  compel  the  election  of 
its  officers  as  provided  by  statute. 

Id. — ^Mandamus  to  Governor — Statutory  and  Ministerial  Duty.— So 
long  as  a  municipal  corporation  of  the  sixth  class  exists  and  fails 
to  elect  officers,  the  requisite  number  of  its  electors  are  entitled, 
under  the  act  of  March  14,  1885,  to  petition  the  governor  to  appoint 
election    commissioners   to   provide    for   an    election.      Though   the 
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governor  has  the  right  to  pass  upon  the  truth  of  the  petition,  it 
is  his  statutory  duty  to  do  so,  and  if  he  finds  the  petition  to  be 
true,  it  is  his  ministerial  duty  to  appoint  the  commissioners,  and 
if  he  refuses  to  act  in  any  manner  upon  the  petition  he  may  be 
compelled  by  mandamua  to  perform  his  statutory  and  ministerial 
duty. 

APPLICATION  for  Writ  of  Mandate  to  the  Governor  of 
the  State. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  F.  Sherer,  and  Emmet  H.  Wilson,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

BEATTY,  C.  J. — This  is  an  original  proceeding  in  man- 
damus to  compel  the  governor  to  appoint  a  board  of  election 
commissioners  to  reorganize  the  city  of  Compton,  pursuant 
to  the  requirements  of  the  act  of  March  14,  1885,  entitled 
**An  act  to  enable  municipal  corporations  of  the  sixth  class 
to  elect  officers."  (Stats.  1885,  p.  136.)  By  section  1  of  that 
act  it  is  provided  that  whenever  a  corporation  of  the  sixth  class 
shall  have  failed  from  any  cause  to  elect  officers  in  accord- 
ance with  its  charter  and  there  are  no  officers  to  carry  on 
the  city  government  or  call  an  election,  the  governor,  upon 
presentation  of  a  verified  petition  of  not  less  than  seventy-five 
electors  of  the  corporation,  setting  forth  certain  particulars, 
is  authorized  and  empowered,  upon  being  satisfied  of  the 
truth  of  the  matters  so  set  forth,  to  appoint  three  persons  as 
^commissioners  of  election  for  said  corporation.  The  following 
sections  of  the  act  define  the  duties  of  the  commissioners, 
which  are,  in  brief,  to  call  a  special  election,  give  due  notice 
of  its  date  and  of  the  polling-places,  appoint  election  officers, 
canvass  the  returns,  and  induct  the  persons  chosen  to  fill  the 
various  municipal  offices, — in  short,  to  do  everything  neces- 
sary to  set  the  corporation  going  again. 

By  the  petition  filed  in  this  proceeding  it  is  alleged  that  a 
municipal  corporation  of  the  sixth  class  was  organized  in 
1888  under  the  name  of  the  city  of  Compton ;  that  it  has  for 
a  number  of  years  been  without  officers;  that  the  governor 
has  been  petitioned  to  appoint  election  commissioners  and  has 
refused  to  act.    Upon  the  filing  of  the  petition  an  alternative 
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writ  of  mandate  was  issued,  in  response  to  which  the  governor 
presents  a  demurrer  and  answer.  He  demurs,  generally  upon 
the  ground  that  the  facts  alleged  in  the  petition  are  not  suflS- 
cient  to  entitle  the  petitioner  to  any  relief,  and  more  specific- 
ally upon  the  ground  that  the  proceeding  is  barred  by  the 
statute  of  limitations.  By  his  answer  he  puts  in  issue  several 
of  the  material  allegations  of  the  petition.  The  parties  have 
stipulated,  and  the  court  has  consented  to  a  separate  submis- 
sion of  the  demurrer,  leaving  the  issues  of  fact  to  future 
determination  in  case  of  an  adverse  ruling  upon  the  demurrer. 

It  appears  from  the  petition  that  Compton  was  duly  incor- 
porated as  a  city  of  the  sixth  class  in  May,  1888;  that  in 
April,  1890,  five  trustees,  a  clerk,  a  treasurer,  and  a  marshal 
were  duly  elected,  and  that  they  qualified  and  assumed  the 
duties  of  their  respective  offices;  that  no  election  of  officers 
has  since  been  held;  that  two  of  the  five  trustees  are  dead, 
and  two  have  been  non-residents  of  the  city  for  many  years, 
leaving  only  one  at  present  residing  within  the  corporate 
limits;  that  about  the  third  day  of  January,  1891,  all  of  the 
city  officers  wholly  ceased  to  perform,  and  have  never  since 
resumed  the  performance  of,  their  respective  duties.  That 
in  September,  1890,  a  pretended  election  was  held  at  which 
an  attempt  was  made  to  submit  to  the  electors  of  the  city  a 
proposition  to  exclude  certain  of  its  territory,  and  that  a 
majority  voted  in  favor  of  such  exclusion;  that  in  January, 
1891,  another  pretended  election  was  held,  at  which  the 
electors  were  invited  to  vote  upon  a  proposition  to  exclude 
another  large  portion  of  the  city's  territory,  and  that  a  ma- 
jority again  voted  in  favor  of  the  exclusion;  that  both  of 
said  elections  were  void  because  of  the  failure  of  the  trustees 
in  many  particulars  to  observe  the  requirements  of  the  statutes 
regulating  special  elections,  and  for  the  further  reason  that 
the  proposition  submitted  at  the  first  election  was  to  exclude 
more  than  half  of  the  area  and  nearly  three  fourths  of  the 
population  of  the  city,  thus  practically  destroying  the  cor- 
poration, and  because  the  proposition  submitted  at  the  second 
was  to  exclude  more  than  three  fourths  of  w^hat  remained  of 
the  territory  of  the  city  after  the  first  exclusion,  leaving  as 
a  final  residuum  only  one  tenth  of  its  original  territory  and 
not  more  than  five  electors. 

It  is  further  alleged  that  the  real  purpose  of  these  proceed- 
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ings  was  to  disincorporate  the  city  under  the  pretense  of 
excluding  territory. 

The  remainder  of  the  petition  sets  forth  the  steps  taken  by 
the  petitioner  in  conjunction  with  more  than  seventy-five 
other  citizens,  residents,  householders  and  freeholders  of 
Compton,  to  induce  the  governor  to  appoint  election  com- 
missioners, and  his  refusal  to  act  upon  their  verified  petition. 
It  is  not  necessary  to  set  forth  in  detail  the  steps  so  taken,  be- 
cause it  is  not  denied  that  the  petitioners  proceeded  regularly 
under  the  statute.  The  questions  raised  by  the  demurrer 
relate  not  to  the  regularity  of  the  steps  taken  by  the  citizens 
of  Compton  to  induce  action  by  the  governor,  but  to  their 
right  to  invoke  his  action  at  all  after  so  many  years  of  non- 
user  of  the  corporate  franchise,  and  to  the  right  of  the  court 
to  review  the  decision  of  the  chief  executive  of  the  state 
upon  a  matter  which,  as  counsel  contends,  has  been  committed 
to  his  discretion. 

As  to  the  statute  of  limitations  there  can  be  no  doubt  that 
it  may  be  pleaded  as  a  bar  to  the  proceeding  by  mandamus, 
and  there  remains  equally  little  doubt  that  the  right  to  de- 
mand performance  of  official  duties  may  be  lost  by  delay  in 
making  the  demand.  (Barnes  v.  Olyde,  117  Cal.  1,  [48  Pac. 
804].)  But  this  doctrine  of  laches  cannot  be  applied  in  such 
a  case  as  the  present.  It  is  clear,  and  apparently  is  conceded, 
that  all  the  proceedings  taken  for  the  purpose  of  excluding 
territory  of  the  city  of  Compton  were  utterly  void;  and  a 
municipal  corporation  does  not  lose  its  existence  by  non-user 
of  its  franchise.  (Swampland  District  v.  Silver,  98  Cal.  54, 
[32  Pac.  866].)  The  city  of  Compton,  therefore,  still  exists 
and  includes  the  same  territory  that  it  embraced  at  the  date 
of  its  original  organization.  As  such  municipal  corporation 
its  right  to  have  officers  continues,  and  so  long  as  that  right 
continues  there  is  a  constantly  recurring  right  to  petition  for 
the  appointment  of  election  commissioners,  which  may  be 
exercised  whenever  seventy-five  qualified  electors  are  able  to 
unite  in  taking  the  necessary  measures  to  that  end.  They 
have  now,  according  to  the  allegations  of  the  petition,  done 
everything  that  the  statute  requires  to  be  done  in  order  to 
authorize  and  empower  the  governor  to  act. 

In  such  case  can  the  governor  refuse  to  act? 

The  statute  provides  that  **Upon  the  presentation  of  the 
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petition  to  the  governor  he  may  either  act  upon  the  petition 
or  require  additional  evidence  of  the  matters  set  forth  in  the 
petition.  Upon  being  satisfied  of  the  truth  of  the  matters 
set  forth  in  the  petition,  the  governor  is  authorized  and  em- 
powered to  appoint  three  persons  as  commissioner?/*  etc. 

The  governor  must  be  satisfied  of  the  truth  of  the  matters 
set  forth  in  the  petition,  and  this  means  that  he  has  the  right 
to  decide  that  question  for  himself.  But  if  he  is  not  satisfied 
by  the  verified  petition  he  should  give  the  petitioners  a 
reasonable  opportunity  to  supply  the  additional  evidence 
which  the  case  demands,  and  then  make  his  decision.  If  the 
essential  facts  are  not  proved  to  his  satisfaction,  he  may  and 
ought  to  refuse  to  appoint  the  commissioners,  but  if  they 
are  proved,  it  is  his  duty  to  appoint.  Power  and  authority 
conferred  upon  a  public  officer  to  perform  an  act 
not  discretionary,  in  which  the  public  or  third  parties 
have  an  interest,  make  the  exercise  of  the  power  obligatory 
whenever  a  proper  case  for  its  exercise  is  presented,  and 
mandamus  will  issue  even  to  the  chief  executive  of  the  state 
to  compel  the  exercise  of  a  ministerial  function  defined  by 
statute.  {Harpending  v.  Haight,  39  Cal.  189,  [2  Am.  Rep. 
432].) 

In  this  case  the  duty  imposed  upon  the  governor  to  decide 
upon  the  truth  of  the  petition,  and,  if  he  finds  it  true,  to 
appoint  commissioners,  is  statutory  and  ministerial.  He  can- 
not refuse  to  act  in  any  way  upon  the  petition  of  the  electors 
of  Compton,  as  it  is  alleged  he  has  done. 

The  demurrer  to  the  petition  is  overruled,  and  counsel  are 
requested  to  specify  the  issues  of  fact  which  they  desire  to 
have  tried. 

Sloss,  J.,  Lorigan,  J.,  Shaw,  J.,  and  Angellotti,  J.,  con- 
curred. 


Digitized  by 


Google 


Aug.  1906.]  Trippet  v.  State.  521 

[L.  A.  No.  1870.    In  Bank.— August  10,  1906.] 

OSCAR  A.  TRIPPET,  Executor,  etc.,  Appellant,  v.  STATE 
OF  CALIFORNIA,  Respondent. 

Taxation — Oollatebal  Inheritances  and  Bequests — ^Vested  Right 
OF  State — Constitutional  Law. — The  tax  imposed  by  the  act  of 
March  23,  1893,  and  the  acts  amendatory  thereof,  upon  collateral 
inheritances  and  bequests,  gave  to  the  state  a  right  which  vested 
immediately  upon  the  death  of  the  decedent,  which  cannot  be  sur- 
rendered by  subsequent  legislative  act,  or  by  a  repeal  of  the  law 
under  which  the  right  became  vested.  Such  surrender  would  be  a 
gift  or  donation  from  the  state  in  violation  of  section  31  of  article 
lY  of  the  constitution. 
Id. — Case  Affibmed. — The  decision  of  this  court  in  Estate  of  Stanford, 

126  CaL  112,  [54  Pae.  259,  58  Pae.  462],  is  affirmed. 
Id. — Due  Process  of  Law. — The  act  of  1893  is  not  unconstitutional  as 
depriving  the  heirs  of  property  "without  due  process  of  law"  con- 
trary to  the  fourteenth  amendment  of  the  constitution  of  the  United 
States.  The  statute  provides  for  an  appraisement  after  notice  to 
all  persons  known  to  have  a  claim  or  interest  in  the  property.  The 
mere  fact  that  the  state  has  a  vested  right  to  its  proportion  of  the 
gift  or  inheritance,  prior  to  the  appraisement,  does  not  deprive 
the  beneficiary  or  heir  of  any  substantial  right,  where  the  law 
affords  him  a  right  to  be  heard  as  to  the  amount  of  the  tax  before 
it  is  collected  or  paid. 
Id. — ^Bepeal  of  Means  of  Enforcement — Action  by  Heirs  to  Quiet 
Title. — The  question  whether  the  act  of  1905  has  repealed  all 
means  of  enforcing  the  tax  vested  under  the  act  of  1893,  can  only 
be  decided  when  the  state  seeks  to  enforce  the  same.  An  heir, 
upon  whose  interest  the  tax  was  imposed^  cannot  maintain  against 
the  state  an  action  affirmatively  to  quiet  his  title  against  the  state, 
whether  or  not  there  remains  a  legal  method  for  its  enforcement, 
without  paying  the  claim. 

APPEAL  from  a  judpnent  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Boone,  and  Oscar  H.  Trippet,  for  Appellant;  and 
Wilson  &  Wilson,  S.  F.  Leib,  and  Garoutte  &  Goodwin,  Amici 
Curia,  also  for  Appellant. 

The  repeal  of  the  act  of  1893  without  any  saving  clause, 
was  effective,  and  the  tax  thereunder  cannot  be  collected. 
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{Estate  of  Stanford,  126  Cal.  122,  54  Pac.  259,  58  Pac.  462, 
per  Harrison,  J.;  Napa  State  Hospital  v.  Flaherty,  134  Cal. 
316,  317,  66  Pac.  322;  Santa  Monica  v.  Oudinger,  137  Cal. 
658,  70  Pac.  732 ;  Flannigan  v.  Sierra  County,  196  U.  S.  556, 

25  Sup.  Ct.  314;  People  v.  Frisbie,  26  Cal.  140;  Spears  v. 
Modoc  County,  101  Cal.  304,  305,  35  Pac.  869 ;  Hemstreet  v. 
Wassum,  49  Cal.  273 ;  Lamb  v.  Schottler,  54  Cal.  319 ;  26  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  745 ;  Oorley  v.  Sewell,  77  Ind. 
316;  Van  Inwagen  v.  Chicago,  61  111.  33;  Camden  v.  Allen, 

26  N.  J.  L.  399 ;  Duryee  v.  United  States  Credit  System  Co., 
55  N.  J.  Eq.  311,  37  Atl.  155;  1  Desty  on  Taxation,  p.  9; 
Sutherland  on  Statutory  Construction,  sec.  165.) 

U.  S.  Webb,  Attorney-General,  and  Cassius  Carter,  District 
Attorney  of  San  Diego  County,  for  Appellant. 

The  act  of  1905  was  a  revision  which  is  to  be  construed 
with  former  laws,  and  not  an  unqualified  repeal  thereof  im- 
pairing previous  rights.  {Estate  of  Prime,  136  N.  Y.  354, 
32  N.  E.  1091;  Pratt  v.  Swan,  16  Utah,,  483,  52  Pac.  1094; 
Sutherland  on  Statutory  Construction,  2d  ed.,  sec.  238 ;  Endlich 
on  Interpretation  of  Statutes,  1888,  sec.  190;  Steamship 
Co,  V.  Joliffe,  2  Wall.  456;  Wright  v.  Oakley,  5  Met.  (Mass.) 
406;  Bear  Lake  etc.  Irr.  Co.  v.  Garland,  164  U.  S.  11,  17  Sup. 
Ct.  7;  CampbeU  v.  State,  143  Cal.  627,  77  Pac.  674,  200  U.  S. 
87,  26  Sup.  Ct.  182;  Howlett  v.  Cheetham,  17  Wash.  626,  50 
Pac.  522;  Smith  v.  People,  47  N.  Y.  330;  Sabin  v.  Connor, 
21  Fed.  Cas.  (No.  12197)  125.)  The  act  does  not  impose  an 
ordinary  tax,  but  rather  an  excise  tax  or  burden  imposed 
upon  the '  right  of  taking  property  by  will  or  descent. 
(Dos  Passos  on  Inheritance  Tax  Law,  2d  ed.,  sees.  2, 
5;  Strode  v.  Commonwealth,  52  Pa.  St.  181;  Eyre  v. 
Jacob,  14  Gratt.  422,  73  Am.  Dec.  367;  Scholey  v.  Rew,  90 
V.  S.  (23  Wall.)  341;  State  v.  Hamlin,  86  Me.  495,  41  Am.  St. 
Rep.  569,  25  L.  R.  A.  632,  30  Atl.  76;  State  v.  Dalrymple,  70 
Md.  294,  17  Atl.  82;  Mager  v.  Grim,  8  How.  490;  In  re  Dat^is 
Estate,  149  N.  Y.  539,  44  N.  E.  185;  In  re  Sherman,  153  N.  Y. 
1,  46  N.  E.  1032;  Kochersparger  v.  Drake,  167  111.  122,  47 
N.  E.  321;  Wallace  v.  Myers,  38  Fed.  184;  State  v.  Ferris, 
53  Ohio  St.  314,  41  N.  E.  579 ;  In  re  Inheritance  Tax,  23  Colo. 
492,  48  Pac.  535;  Dixon  v.  Ricketts,  26  Utah,  215,  72  Pac. 
947;   United  States  v.  Perkins,  163  U.  S.  625,  16  Sup.  Ct 
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1073;  Magoon  v.  Illinois  etc.  Bank,  170  U.  S.  288,  18  Sup. 
Ct.  594;  Knawlton  v.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  747; 
In  re  Wilmerding,  117  Cal.  284,  49  Pac.  181 ;  Estate  of  Stan- 
ford,  126  Cal.  119,  54  Pac.  259,  58  Pac.  462.)  To  repeal  the 
prior  tax  would  violate  section  31  of  article  IV  of  the  consti- 
tution. {Estate  of  Stanford,  126  Cal.  118,  54  Pac.  259,  58 
Pac.  462.) 

SLOSS,  J. — This  action  was  brought  by  the  executor  of 
the  will  of  Jacob  Gruendike,  deceased,  pursuant  to  the  pro- 
visions of  the  act,  approved  March  20,  1905,  (Stats.  1905, 
p.  374,)  authorizing  the  bringing  of  an  action  against  the 
state  by  the  personal  representatives  of  a  decedent  for  the 
purpose  of  having  it  determined  that  any  property  belonging 
to  such  decedent's  estate  is  not  subject  to  any  lien  for  taxes 
under  the  act  of  1893,  and  the  acts  amendatory  thereof, 
imposing  a  tax  on  collateral  inheritances.   (Stats.  1893,  p.  193.) 

From  the  allegations  of  the  complaint  it  appears  that  Jacob 
Gruendike,  a  resident  of  San  Diego  County,  died  testate  on 
April  8,  1905,  leaving  estate  in  said  county  and  elsewhere  of 
the  value  of  between  three  hundred  thousand  and  four  hun- 
dred thousand  dollars.  On  April  28,  1905,  the  superior 
court  of  San  Diego  County  duly  admitted  the  decedent's  will 
to  probate  and  appointed  the  plaintiff  executor.  By  the 
will,  which  is  set  out  in  full  in  the  complaint,  the  residue, 
comprising  nearly  the  whole  of  the  estate,  is  given  to  the 
testator's  living  brothers,  sisters,  nephews,  and  nieces,  and  the 
children  of  deceased  nephews  and  nieces.  There  are  some 
forty  beneficiaries,  each  of  whom,  with  two  or  three  excep- 
tions, takes  under  the  will  an  interest  of  the  value  of  from 
seven  thousand  to  ten  thousand  dollars.  The  defendant' 
claims  that  all  of  the  interests  devised  and  bequeathed  by 
the  will  are  subject  to  a  tax  under  the  act  of  March  23,  1893, 
entitled  **  An  act  to  establish  a  tax  on  collateral  inheritances," 
etc.,  and  its  various  amendments,  while  the  plaintiff  claims, 
and  prays  a  decree  accordingly,  that  all  of  the  provisions  of 
this  act  have  been  repealed  by  an  act  approved  March  20, 
1905,  (Stats.  1905,  p.  341,)  and  that  by  such  repeal  the  state 
has  lost  any  right  which  it  may  have  had  under  the  earlier  act 
to  collect  a  tax.  (There  are  two  acts  approved,  March  20, 
1905,  the  one  allowing  the  institution  of  such  an  action  as 
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this,  and  the  other  imposing  inheritance  taxes  and  purporting 
to  repeal  the  Collateral  Inheritance  Tax  Law  of  1893.) 

It  is  alleged  that  prior  to  the  repeal  of  the  act  of  1893,  no 
proceedings  had  been  taken  for  the  appraisement  under  said 
act  of  any  of  the  interests  devised  or  bequeathed  by  the 
Gruendike  will.  The  complaint  further  asserts  a  right  aris- 
ing under  the  federal  constitution  by  alleging  that  the  act  of 
1893  has  been  construed  by  this  court  as  vesting  "a  five-per- 
cent interest  in  the  state  at  the  death  of  the  decedent  regard- 
less as  to  whether  or  not  there  has  been  any  appraisement 
and  notice  to  the  parties  in  interest,  and  before  the  ascer- 
tainment of  the  amount  of  the  inheritance,  devise  or  bequest," 
and  that  the  act,  as  so  construed,  deprives  persons  of  property 
without  due  process  of  law. 

A  general  demurrer  to  the  complaint  having  been  sustained, 
and  plaintiff  declining  to  amend,  judgment  was  entered  for 
defendant.     The  appeal  is  from  this  judgment. 

By  its  terms,  the  act  of  March  20,  1905,  which,  it  is  claimed, 
repealed  the  act  of  1893,  went  into  effect  on  July  1,  1905. 
Gruendike 's  death  occurred  on  April  8,  1905,  when  the  old 
law  was  still  in  force.  Passing,  for  the  moment,  the  consti- 
tutional point  suggested  above,  the  substantial,  and  indeed 
the  only,  question  is,  What  was  the  effect  of  the  act  of  1905 
on  estates  of  persons  dying  before  it  went  into  effect,  where 
no  steps  had  been  taken  to  collect  the  tax  imposed  by  the  law 
in  force  at  the  date  of  the  death! 

The  act  of  March  23,  1893,  was  the  first  enactment  in  this 
state  on  the  subject  of  inheritance  taxes.  It  provided  in  sec- 
tion 1  that  all  property  passing  by  will,  or  by  the  intestate 
laws  of  this  state,  or  by  an  instrument  made  in  contemplation 
of  death,  except  to  the  use  of  the  father,  mother,  wife,  lawful 
issue,  brother,  sister,  the  wife  or  widow  of  a  son,  the  husband 
of  a  daughter,  the  adopted  child,  or  any  lineal  descendant 
of  the  decedent,  or  any  corporations  or  institutions  exempted 
from  taxation,  should  be  subject  to  a  tax  of  five  dollars  on 
every  hundred  dollars  of  the  market  value  of  such  property. 
Section  4  provided  that  all  taxes  imposed  by  the  act  should 
be  *'due  and  payable  at  the  death  of  the  decedent,"  and  that 
interest  from  the  date  of  such  death  should  be  collected  in 
certain  events.  Other  sections  of  the  act  provided  for  the 
appraisement  of  interests  subject  to  the  tax,  for  the  duties 
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of  executors,  administrators,  and  public  officers,  and  for  other 
matters  connected  with  the  ascertainment,  collection,  and  dis- 
position of  the  tax.  The  act  so  passed  has  been  repeatedly 
amended  by  succeeding  legislatures  (Stats.  1895,  p.  33;  Stats. 
1897,  p.  77;  Stats.  1899,  p.  101),  the  amendments  of  1895 
relating  to  appraisements  and  the  duties  of  certain  officers 
in  the  collection  of  the  tax,  and  those  of  1897  and  1899 
altering  the  classes  of  persons  or  corporations  exempt  from 
the  tax  under  section  1  of  the  act 

*  The  legislature  of  1905,  instead  of  amending  the  old  act, 
undertook  to  pass  a  new  law  covering  the  whole  subject. 
By  this  law  the  old  plan  of  a  flat  tax  of  five  per  cent  is 
abandoned,  and  a  sliding  scale,  ranging  from  one  to  fifteen 
per  cent  of  the  interest  passing,  is  adopted,  the  rates  varying 
according  to  the  remoteness  of  kinship  and  the  amount  of 
the  inheritance  or  gift.  The  system  of  exemptions  is  also 
materially  changed,  no  heirs  or  relatives  of  the  deceased 
being  absolutely  exempt  under  the  new  law,  while  under  all 
the  prior  enactments  there  was  no  tax  on  gifts  to  or  inherit* 
ances  by  the  father,  mother,  husband,  wife,  lawful  issue, 
wife,  or  widow  of  a  son,  husband  of  a  daughter,  adopted 
child,  or  legitimate  lineal  descendant  of  the  decedent.  In 
other  respects  the  new  law  re-enacted  substantially  the  pro- 
visions of  the  old  with  regard  to  the  appraisement  of  interests 
subject  to  the  tax,  time  and  manner  of  payment,  penalties 
and  interest,  duties  of  officers,  and  all  machinery  connected 
with  the  ascertainment  and  collection  of  the  tax.  Section  27 
of  the  new  act  reads  as  follows:  "An  act  entitled  *An  act  to 
establish  a  tax  on  collateral  inheritances,  bequests  and  devises, 
to  provide  for  its  collection,  and  to  direct  the  disposition  of 
the  proceeds,'  approved  March  23,  1893,  and  all  amendments 
thereto,  and  all  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  expressly  repealed."  There  is  in  the  later  act 
no  clause  expressly  saving  or  preserving  rights  accrued  under 
the  old. 

The  argument  of  the  appellant  is  that  by  the  repeal  of  a 
law  all  inchoate  rights  existing  under  that  law  are  ended, 
and  that  the  right  of  the  state  to  the  tax  in  this  case  was  in- 
choate, no  steps  for  its  appraisement  and  collection  having 
been  taken  before  the  alleged  repealing  statute  went  into 
effect.     The  doctrine  relied  on,  which  is  well  established,  is 
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stated  by  this  court  in  Napa  State  Hospital  v.  Flaherty,  134 
Cal.  315,  [66  Pac.  326],  in  the  following  words:  **It  is  a  rule 
of  almost  universal  application,  that,  where  a  right  is  created 
solely  by  a  statute,  and  is  dependent  upon  the  statute  alone, 
and  such  right  is  still  inchoate,  and  not  reduced  to  possession, 
or  perfected  by  final  judgment,  the  repeal  of  the  statute 
destroys  the  remedy,  unless  the  repealing  statute  contains  a 
saving  clause."  The  applicability  of  the  rule  to  the  present 
case  depends  upon  two  conditions — 1.  That  the  statute 
creating  the  right  be  repealed;  and  2.  That,  if  repealed, 
the  rights  declared  by  it  be  inchoate,  and  not  vested.  It  is 
urged  by  the  state  that,  notwithstanding  the  explicit  language 
of  section  27  of  the  act  of  1905,  the  act  of  1893  is  not  thereby 
repealed  in  toto;  that,  as  stated  in  Sutherland  on  Statutory 
Construction  (2d  ed.,  sec.  238),  ** Where  there  is  an  express 
repeal  of  an  existing  statute,  and  a  re-enactment  of  it  at  the 
same  time,  or  a  repeal  and  a  re-enactment  of  a  portion  of 
it,  the  re-enactment  neutralizes  the  repeal  so  far  as  the  old 
law  is  continued  in  force.  It  operates  without  interruption 
where  the  re-enactment  takes  effect  at  the  same  time." 
Whether  the  authorities  support  this  broad  statement  of  the 
rule,  and  whether,  if  so,  the  act  of  1905  should  be  deemed  to 
have  intended  an  absolute  repeal  of  the  act  of  1893,  are, 
however,  questions  which  we  do  not  deem  it  necessary  to 
decide  in  this  case,  for  the  reason  that  this  court  in  Estate  of 
Stanford,  126  Cal.  112,  [54  Pac.  259,  58  Pac.  462],  has  de- 
cided that  the  right  of  the  state  to  the  tax  under  the  law  of 
1893  is,  immediately  upon  the  death  of  the  decedent,  a  vested 
right  which  cannot  be  surrendered  by  legislative  act. 

In  that  case  the  decedent  had  died  in  June,  1893. 
Under  the  act  of  March  23,  1893,  then  in  force,  there  was 
no  exemption  of  legacies  or  devises  to  nephews,  nieces,  or 
educational  institutions.  Pending  an  appeal  from  an  order 
directing  the  executrix  to  pay  taxes  on  certain  legacies  to 
decedent's  nephews  and  nieces  resident  in  the  state  and  to 
the  trustees  of  the  Leland  Stanford  Junior  University,  the 
legislature,  in  1897,  passed  an  act  amending  the  act  of  March 
23,  1893,  by  adding  such  nephews  and  nieces  and  educational 
institutions  to  the  classes  of  beneficiaries  exempted  from  the 
tax  under  section  1  of  the  act,  and  providing  specifically  that 
the  additional  exemption  should  apply  to  the  estates  of  per- 
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sons  who  had  died  prior  to  the  passage  of  the  amending  act. 
(Stats.  1897,  p.  77.)  In  holding  that  the  attempt  to  give  the 
exemptions  a  retroactive  effect  was  in  conflict  with  several 
provisions  of  the  state  constitution,  and  therefore  ineffectual, 
the  court  used  the  following  language:  **.In  answer  to  the 
contention  on  the  part  of  the  respondent  that  by  the  amend- 
atory act  of  1897  it  is  attempted  to  give  or  donate  public 
money  or  thing  of  value,  appellants'  counsel  say:  'That  the 
state  has  never  had  possession  of  any  part  of  the  accumula- 
tions or  acquisitions  of  Leland  Stanford,  deceased;  .  .  .  and 
he  [respondent]  has  not  shown  how  the  state  could  give  away 
what  it  never  had.'  In  other  words,  it  is  claimed  that  one 
not  in  the  possession  of  property  is  not  the  owner  of  it.  The 
law  of  1893  repeatedly  declares  that  the  portion  coming  to 
the  state  'shall  be  due  and  payable  at  the  death  of  the  de- 
cedent.' And  it  is  further  provided  that  from  that  time 
until  paid  over  in  the  course  of  administration  the  sum  so 
due  the  state  shall  bear  interest,  and  interest  shall  be  paid  on 
the  sum  so  due  the  state.  It  would  be  absurd  to  exact  interest 
for  the  detention  or  use  of  money  or  property  not  belonging 
to  the  party  who  demands  it.  It  is  elementary  law  that  the 
right  of  inheritance,  including  the  designation  of  heirs  and 
the  portions  which  the  several  heirs  shall  receive,  as  well 
as  the  right  of  testamentary  disposition,  are  entirely  matters 
of  statutory  enactment,  and  within  the  control  of  the  legis- 
lature. It  is  only  by  virtue  of  the  statute  that  an  heir  is 
entitled  to  receive  any  of  his  ancestor's  estate;  and  the  legis- 
lature can  provide  that  the  whole  or  only  a  portion  shall  go 
to  the  heirs  or  other  beneficiaries  upon  the  death  of  the  an- 
cestor. This  being  so,  and  the  legislature  in  this  case  having 
determined  that  ninety-five  per  cent  of  the  decedent's  estate 
may  go  to  his  heirs  and  beneficiaries  and  five  per  cent  be 
retained  to  the  state,  it  is  too  clear  for  argument  that  this 
five  per  cent  vested  in  the  state  at  the  same  time  that  the  ninety- 
five  per  cent  vested  in  the  heirs  or  other  beneficiaries.  *An 
estate  is  vested  when  there  is  an  immediate  right  of  present 
enjoyment  or  a  present  fixed  right  of  future  enjoyment.' 
(Kent's  Commentaries,  202.)  The  state  here,  from  the  death 
of  the  decedent,  had  a  present  fixed  right  of  future  enjoyment 
to  the  five  per  cent  of  his  estate.  This  is  property  or  a  thing 
of  value  belonging  to  the  state.  .  .  . 
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"In  substance,  if  not  in  form,  to  turn  over  the  fund  in 
question  belonging  to  the  state  to  the  appellants  would  be  to 
make  a  gift  or  donation  of  the  same,  and  the  law  regards 
substance  rather  than  form.  We  are,  therefore,  of  the  opinion 
that  to  give  retroactive  eflfect  to  the  law  of  1897  would  con- 
flict with  the  provisions  of  the  constitution  prohibiting  the 
legislature  from  making  any  gift  or  donation  of  any  public 
money  or  thing  of  value." 

It  was  also  held  that  the  amending  act  of  1897  was  in  con- 
flict with  certain  provisions  of  the  state  constitution  regarding 
special  legislation.  It  is  urged  on  behalf  of  appellant  that  the 
present  case  is  distinguishable  from  the  Stanford  case,  in 
that  the  act  of  1905  was  an  absolute  repeal  and  not  a  mere 
amendment,  and  that  here  (as  is  claimed)  no  question  of 
special  legislation  arises.  But  we  are  unable  to  find  any 
valid  ground  of  discrimination.  We  have  quoted  at  some 
length  from  the  opinion  in  the  Stanford  case  in  order  to  show 
that  the  act  of  1897  was  held  invalid  upon  the  grounds, — 1. 
That  under  the  law  of  1893  an  interest  amounting  to  five  per 
cent  of  certain  specified  inheritances,  devises,  or  bequests, 
vested  in  the  state  upon  the  death  of  the  decedent;  and  2. 
That  where  such  interest  had  once  vested  in  the  state, 
it  was  beyond  the  power  of  the  legislature  to  make  a  gratuitous 
surrender  of  the  interest  to  the  beneficiary.  These  proposi- 
tions, if  sound,  are  as  applicable  to  this  as  to  the  Stanford 
case.  If  the  surrender,  without  consideration,  of  a  right 
vested  in  the  state  be  a  gift  or  donation,  within  the  meaning 
of  section  31  of  article  IV  of  the  constitution,  such  surrender 
must  be  as  obnoxious  to  the  constitutional  provision  when 
sought  to  be  accomplished  by  means  of  a  repeal  of  the  law 
creating  the  right  as  by  any  other  method.  Nor  can  it  be 
said  that  what  was  laid  down  in  the  Stanford  case  as  to  the 
'*gift  or  donation"  clause  was  dictum.  While  the  holding  of 
the  invalidity  of  the  amending  act  of  1897  might  have  been 
placed  solely  on  the  ground  of  ** special  legislation,"  it  was 
not.  The  enactment  was  held  to  violate  two  provisions  of 
the  constitution,  and  the  ruling  as  to  one  was  as  necessary 
to  the  decision  as  the  ruling  regarding  the  other. 

The  various  counsel  who  have  filed  briefs  on  behalf  of 
appellant  argue,  with  much  force  and  ability,  that  the  court 
was  in  error  in  holding,  in  the  Stanford  case,  that  the  law 
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of  1893  created  a  vested  right  in  the  state  upon  the  death  of 
the  decedent.  Without  reviewing  the  arguments  advanced, 
and  the  authorities  cited,  we  deem  it  sufficient  to  say  that  the 
Stanford  case  was  decided  by  the  court  in  Bank,  upon  a  re- 
hearing ordered  after  a  contrary  conclusion  had  been  reached 
in  Department.  The  case  was  elaborately  argued  and  care- 
fully considered,  and  we  adhere  to  the  doctrine  declared. 

There  remains  to  be  considered  the  point  that  the  act  of 
1893,  as  construed  by  this  court,  deprives  plaintiff  of  prop- 
erty ''without  due  process  of  law,"  contrary  to  the  provisions 
of  article  XIV  of  the  amendments  to  the  constitution  of  the 
United  States.  The  proposition,  as  stated  by  appellant,  is 
that  **in  ad  valorem  tax  matters,  the  due  process  provision 
of  the  federal  constitution  requires  that  the  state  must  provide 
a  means  of  ascertaining  the  amount  of  the  tax,  and  for  notice 
and  appraisement.  Until  these  things  are  done,  the  state  has 
no  power  to  take  private  property."  But  if  this  principle  be 
applicable  to  a  tax  like  the  one  under  consideration,  the  law 
of  1893  did  provide  a  means  of  ascertaining  the  amount  of  the 
tax  and  for  notice  and  appraisement.  Section  11  provides 
that  when  the  value  of  an  interest  subject  to  the  payment  of 
the  tax  is  uncertain,  the  court  shall  appoint  an  appraiser, 
whose  duty  it  shall  be  to  make  an  appraisement  after  having 
given  notice  to  all  persons  known  to  have  or  claim  an  interest 
in  the  property,  of  the  time  and  place  at  which  he  will  ap- 
praise such  property.  The  tax  is  to  be  fixed  by  the  court  from 
the  report  made  to  it  by  such  appraiser.  (Stats.  1895,  p.  34.) 
The  beneficiary  under  the  will,  or  the  heir,  is  in  no  way  de- 
prived of  the  benefit  of  these  provisions  because  the  statute 
enacts  or  the  court  holds  that  the  state's  right  to  the  tax 
vests  on  the  decedent's  death.  The  right,  although  vested,  is 
still,  as  to  actual  collection,  subject  to  the  appraisement  pro- 
vided for.  There  is  no  legal  inconsistency  in  the  idea  of  a 
right  being  vested,  although  the  possession  may  be  postponed 
or  contingent  upon  the  performance  of  certain  acts.  An  apt 
example  is  to  be  found  in  the  right  of  the  heir  himself.  It  is 
the  settled  law  of  this  state  that  upon  the  death  of  an  owner 
of  property,  intestate,  his  estate  at  once  descends  to  and  vests 
in  his  heirs,  subject  to  the  possession  of  the  administrator  for 
all  purposes  of  administration.  (Civ.  Code,  sec.  1384;  Bates 
V.  Howard,  105  Cal.  173,  [38  Pac.  715] ;  Brenham  v.  Story, 

CXLIX  Cal.   34 
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39  Cal.  179.)  But  the  heir  must  await  the  completion  of  ad- 
ministration and  the  determination  of  his  heirship  by  the 
decree  of  distribution  before  he  can  enter  upon  the  enjoy- 
ment and  possession  of  his  vested  right.  So  here,  the  fact  that 
the  right  of  the  state  to  the  tax  is  vested  on  the  death  of  the 
decedent  does  not  carry  with  it  the  right  to  take  possession  of 
the  interest  so  vested  without  performance  of  the  conditions 
(of  appraisement,  notice,  etc.)  to  which  its  right  of  possession 
may  be  subject.  The  mere  fact  that  the  right  of  the  state  to 
its  proportion  of  the  gift  or  inheritance  is  declared  to  vest 
prior  to  any  appraisement  does  not  deprive  the  beneficiary 
or  heir  of  any  substantial  right  where  the  law  affords  him  the 
opportunity  to  be  heard  as  to  the  amount  of  the  tax  before 
there  is  any  actual  collection  or  payment  thereof. 

For  the  purposes  of  the  present  case,  it  is  not  necessary  to 
express  an  opinion  regarding  appellant's  further  point  that, 
assuming  the  act  of  1893  to  have  given  to  the  state  a  vested 
interest  which  could  not  be  surrendered,  the  act  of  1905  re- 
pealed all  provisions  for  notice  and  appraisement  as  to  estates 
of  persons  dying  before  July  1,  1905,  and  left  a  bare  right 
in  the  state  without  any  constitutional  means  of  enforcing 
it.  The  plaintiff  comes  into  court  seeking,  as  against  the  state, 
a  determination  that  it  has  no  right  to  any  tax.  The  state 
is  not  here  seeking  any  aflSrmative  relief  against  the  plaintiff. 
The  judgment  merely  denies  plaintiff  the  decree  sought  by 
him  declaring  that  the  defendant  has  no  right  to  any  tax. 
Since,  as  we  have  seen,  the  defendant  has  a  vested  right  to 
such  tax,  an  adjudication  that  the  estate  is  free  from  any 
claim  for  such  tax  would  be  manifestly  improper.  Whether 
or  not  there  remains  a  legal  method  of  collecting  the  tax  will 
be  a  question  for  decision  when  the  state  seeks  to  enforce  its 
right.  This  is  substantially  an  action  to  quiet  title.  (Sec.  2 
of  act  of  March  20,  1905,  Stats.  1905,  p.  375.)  If  there  be  a 
valid  claim  against  such  property,  the  plaintiff  cannot,  in  this 
equitable  proceeding,  quiet  his  title  against  such  claim,  even 
though  the  same  may  be  unenforceable  by  legal  proceedings, 
without  paying  the  claim.  The  case  is  analogous  to  that  of  a 
mortgagor  who  seeks  to  quiet  his  title  against  a  mortgagee 
whose  right  to  foreclosure  is  barred  by  lapse  of  time.  It  has 
been  repeatedly  held  that  he  cannot  do  this  without  paying 
the  amount  due  on  the  mortgage.    {Booth  v.  Hoskins,  75  Cal. 
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276,  [17  Pac.  225] ;  Sped  v.  Sped,  88  Cal.  437,  [26  Pac  203] ; 
Brmdt  v.  Thompson,  91  Cal.  458,  [27  Pac.  763].) 
The  judgment  is  affirmed. 

Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  Angellotti,  J.,  and 
Beatty,  C.  J.,  concurred. 


[L.  A.  No.  1788.     In  Bank.— August  10,  1906.] 

WILLIAM  NEWPORT  et  al.,  AppeUants,  v.  TEMESCAL 
WATER  COI^IPANY,  Respondent. 

Injunction — ^Watee  Developed  for  St;jpplt  op  Town — Largb  Expend- 
iture— Slight  Resulting  Damage  to  Landowners — Support  of 
Findings. — ^When  a  water  company  engaged  in  the  supply  of  water 
for  public  use,  had  purchased  a  large  acreage  in  a  valley,  and  pumped 
water  from  underlying  saturated  gravels  therein,  and  had  expended 
nearly  a  million  dollars  in  collecting  and  husbanding  the  water, 
and  delivering  it  to  consumers,  and  the  owners  of  other  lands 
sought  an  absolute  injunction  (without  seeking  pecuniary  com- 
pensation) to  prevent  aU  the  acts  of  the  water  company,  and  the 
court  found,  upon  sufficient  evidence,  that  a  plaintiff  owning  land 
in  another  valley  had  not  been  injured  thereby,  and  that  the 
plaintiffs  having  other  lands  in  the  same  valley  had  been  injured 
only  slightly  by  the  acts  of  the  defendant,  the  absolute  Injunction 
sought  was  properly  refused,  and  a  judgment  for  the  water  com- 
pany must  be  affirmed. 

Id. — Interests  of  Public — Damaging  of  Private  Property  without 
Just  Compensation — Conditional  Injunction. — Where  the  inter- 
ests of  the  public  are  involved,  and  the  court  can  arrive  in  terms 
of  money  at  the  loss  which  a  plaintiff  has  sustained,  an  absolute 
injunction  should  not  be  granted,  but  only  a  conditional  injunction 
upon  the  failure  of  defendant  to  make  good  the  damage  resulting 
from  the  work.  In  such  case  the  action  is  not  one  of  condemnation; 
but  the  defendant  would  be  held  to  be  in  effect  damaging  private 
property  without  just  compensation  first  made  to  the  owner,  and, 
failing  to  make  such  compensation,  should  be  enjoined  from  further 
damage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County  and  from  an  order  denying  a  new  trial.  J.  S. 
Noyes,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

H.  C.  Rolfe,  and  C.  C.  Haskell,  for  Appellants. 

Joseph  H.  Call,  Purington  &  Adair,  and  E.  W.  Freeman, 
for  Respondent. 

■  W.  B.  Treadwell,  Amicus  Curice,  also  for  Respondent. 

HENSHAW,  J.— Perris  Valley  is  a  basin  of  forty  or  fifty 
square  miles  in  extent.  The  surface  soil  is  of  inferior  char- 
acter, arid  and  alkaline.  At  a  depth  varying  from  eight  to 
forty  feet  below  the  surface  the  land  consists  of  unstratified 
silt,  detritus,  and  gravels.  The  voids  in  this  soil  carry 
water,  and  the  water-bearing  soils  are  from  one  hundred  to 
four  hundred  feet  in  depth.  Contiguous  to  Perris  Valley  is 
Menefee  Valley,  a  somewhat  similar  though  smaller  tract  of 
land.  The  surface  soil  of  the  Menefee  Valley  is  of  better 
quality  than  that  of  Perris  Valley,  and,  like  the  latter,  rests 
on  water-bearing  gravels.  The  Temescal  Water  Company, 
defendant  herein,  is  a  corporation  engaged  in  the  collection 
and  distribution  of  waters  for  the  use  of  its  stockholders 
and  others.  It  supplies  the  inhabitants  of  the  town  of 
Corona  with  water.  The  town  of  Corona,  with  a  population 
of  two  thousand  seven  hundred,  has  grown  up  dependent 
upon  the  water  supply  of  defendant,  and  property  to  the 
value  of  four  million  dollars  is  subject  to  complete  destruc- 
tion should  that  supply  fail.  Of  that  supply  all  except  €Ui 
insignificant  portion  is  taken  by  defendant  from  Perris  Val- 
ley. In  collecting  and  husbanding  this  water  and  delivering 
it  to  its  consumers  the  defendant  has  expended  nearly  a 
million  dollars,  and  the  value  of  its  water-rights  and  other 
properties  is  at  least  two  million  dollars.  In  January,  1901, 
the  defendant  first  purchased  one  hundred  and  sixty  acres 
of  this  water-bearing  land  in  Perris  Valley,  and  from  wells 
then  existing,  and  from  additional  wells  which  it  bored, 
pumped  water  from  the  underlying  saturated  gravels  and 
carried  it  through  its  flumes  and  conduits  for  about  forty 
miles  to  the  lands  of  its  stockholders  at  Corona.  Subse- 
quently, in  March,  1903,  the  defendant  purchased  three 
thousand  three  hundred  and  forty  additional  acres  of  like 
lands.    Thereafter  it  pumped  and  conveyed  from  its  lands  so 
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acquiredsix hundred  or  more  mioers'  inches  during  the  irrigat- 
ing season  of  each  year.  Upon  March  1,  1904,  some  six  land- 
owners in  Ferris  Valley,  one  of  whom,  the  plaintiflf  Newport, 
is  also  a  landowner  in  the  Menefee  Valley,  brought  this 
action  for  an  absolute  injunction  to  restrain  the  defendant 
from  further  pumping  and  carrying  oflf  the  waters  of  Ferris 
Valley.  The  essential  allegations  of  their  complaint,  upon 
which  were  founded  their  demand  for  an  injunction,  are  that 
the  plane  of  saturation,  when  not  illegally  interfered  with, 
stands  from  within  eight  to  twenty  feet  of  the  surface  of  the 
ground;  that  upon  their  lands  were  growing  trees,  vines, 
grasses,  and  shrubbery,  sustained  by  the  waters  so  standing 
at  this  level;  that  by  capillarity,  percolation,  and  like  natu- 
ral forces,  these  waters  were  drawn  toward  the  surface, 
moistening  and  nourishing  the  roots  of  herbage  and  vegeta- 
tion; that  the  effect  of  the  pumping  of  defendant  was  to 
lower  the  plane  of  saturation  so  as  to  render  it  impossible 
for  the  water  to  reach  the  roots  and  thus  to  destroy  these 
vegetable  growths.  It  was  further  charged  that  each  of 
the  plaintiffs  used,  and  had  used,  large  quantities  of  the 
water  for  surface  irrigation,  for  the  growing  of  crops,  and 
for  the  nourishing  of  vines  and  trees;  that  this  lowering  of 
the  water-plane  by  defendant  made  pumping  more  diiBcult 
and  expensive  and  would  in  time  deprive  plaintiffs  of  all 
water.  Finally,  it  was  alleged  that  Menefee  Valley,  with 
Ferris  Valley,  formed  a  part  of  one  and  the  same  catchment 
basin,  and  that  the  effect  of  defendant's  pumping  in  Ferris 
Valley  was  to  lower  the  plane  of  saturation  under  plaintiff 
Newport's  land  in  Menefee  Valley,  and  thus  to  work  the 
same  disastrous  result.  The  defendant  answered  by  denying 
the  alleged  acts  and  the  resultant  damage.  It  denied  any 
subterranean  connection  between  the  water-bearing  gravels 
of  Ferris  Valley  and  Menefee  Valley,  and  alleged  that  these 
valleys  were  disconnected  and  were  in  different  watersheds. 
As  to  the  lands  in  Ferris  Valley,  it  denied  that  in  a  state  of 
nature  the  saturated  gravels  in  any  way  contributed  to  the 
nourishment  of  the  vegetation,  and  alleged  that  the  lands 
were  in  great  part  alkaline  and  unfit  for  husbandry,  and 
eould  not  produce  fair  crops  either  from  the  sub-surface 
waters  or  from  surface  irrigation  or  from  both.  Affirma- 
tively it  alleged  that  underlying  the  surface  of  Ferris  Valley, 
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and  but  a  few  feet  below  the  surface,  was  a  stratum  of  hard 
baked  clay  known  as  ''hardpan,'*  below  which  stratum  lay 
the  saturated  gravels,  and  which  stratum  prevented  the 
capillary  drawing  of  the  waters  to  any  point  so  near  the 
surface  as  to  aid  vegetation;  that  the  effect  of  this  hardpan 
was  to  turn  the  roots  of  trees,  shrubs,  and  grasses,  which 
could  not  penetrate  through  it,  giving  all  vegetation  but  a 
shallow  and  worthless  soil  in  which  to  endeavor  to  live; 
moreover,  that  when  surface  irrigation  was  attempted,  by 
reason  of  this  hardpan,  the  waters  were  never  returned,  and 
never  could  return,  to  the  underlying  gravels  from  which 
they  were  taken,  but  were  dissipated  and  wasted  by  evapora- 
tion. As  aiBrmative  defenses  the  defendant  then  pleaded  its 
expenditures,  the  nature  of  its  works,  the  use  to  which  it 
had  been  putting  the  water,  the  knowledge  and  acquiescence 
of  the  plaintiflfs,  and  other  matters,  from  which  it  asked  the 
court  to  decree  that  plaintiffs'  cause  of  action  was  barred 
by  their  laches  and  by  estoppel. 

After  a  protracted  trial  the  court  found  in  favor  of  the 
defendant  upon  substantially  all  the  disputed  matters.  The 
findings  of  the  court  are  attacked  and  some  ninety-six 
specifications  are  set  forth  and  argued.  Plaintiffs'  opening 
brief — ^three  hundred  and  sixty-six  pages  in  length — is 
largely  devoted  to  an  analysis  of  and  an  argument  upon  the 
evidence  in  their  endeavor  to  show  that  it  does  not  support 
the  findings  of  the  court.  The  transcript  contains  about  a 
thousand  pages  of  the  evidence.  To  follow  and  answer 
plaintiffs'  argument  would  amount  to  no  more  than  a  setting 
forth  of  the  evidence  which  does  sustain  the  findings,  and 
to  do  this  fairly  would  fill  a  volume  of  our  reports.  It 
must  suffice  therefore  to  say  that  a  critical  examination 
satisfies  us  that  the  findings,  one  and  all,  are  amply  sup- 
ported. But  briefly  to  illustrate  the  difficulty  of  discussing 
the  findings  within  the  broadest  limits  of  a  judicial  opinion, 
the  finding  touching  Menefee  Valley  may  be  instanced.  The 
court  found:  '*That  percolating  waters  in  said  Menefee 
tract  do  not  connect  with  percolating  waters  in  Perris 
Valley  so  that  the  water-level  in  said  Menefee  Valley  has 
been  or  can  be  affected  by  pumping  water  from  lands  in 
said  Perris  Valley."  Upon  this  question  a  vast  deal  of  evi- 
dence was  introduced.    Upon  the  part  of  the  plaintiff,  aa 
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has  been  said,  it  was  contended  that  the  subterranean  con- 
nection between  the  two  tracts  of  land  was  perfect,  that  the 
percolation  and  filtration  were  free,  and  that  the  direct  effect 
of  the  pumping  of  defendant  was  to  lower  the  water-level 
in  Perris  Valley  and  to  cause  a  corresponding  lowering  of 
the  level  in  Menefee.  Upon  the  part  of  the  defendant  it 
was  shown  that  there  was  a  decided  ridge  and  elevation  of 
ground  between  the  two  tracts,  so  that  certainly  the  surface 
flows  of  the  two  were  separate  and  distinct.  Govern- 
ment topographical  maps  were  introduced  to  show  that  the 
drainage  of  the  basin  of  Perris  Valley  was  down  the  San 
Jacinto  River  westerly  to  Lake  Elsinore,  while  the  drainage 
of  the  basin  of  Menefee  Valley  was  distinctly  separate  and 
trended  southwesterly  through  Salt  Creek.  Expert  wit- 
nesses were  likewise  called  to  testify  to  their  belief  that 
there  was  no  subterranean  connection  between  Menefee  and 
Perris  valleys  and  that  their  subterranean  drainage  outlets 
were  likewise  distinct.  Certain  of  defendant's  experts  de- 
clared their  belief  in  the  existence  of  a  more  compact  earth 
formation  between  Menefee  and  Perris  valleys  which  would 
effectually  prevent  and  forbid  anything  like  a  free  seepage 
or  percolation  of  waters.  Defendant,  in  support  of  this, 
urges  the  existence  of  dry  wells  upon  this  divide, — ^that  is 
to  say,  that  wells  dug  upon  either  side  of  it  in  Perris  Valley 
or  Menefee  Valley  carried  abundant  water,  while  wells  upon 
this  divide  yielded  very  little,  and  for  practical  purposes 
none  at  all.  This  in  turn  was  disputed  by  plaintiffs,  who 
showed  that  they  had  sunk  wells  along  the  pretended  divide, 
and  these  wells  went  into  free  water-bearing  gravels.  De- 
fendant again  answered  this  by  sajdng  that,  conceding  this 
to  be  so,  the  wells  merely  tapped  the  gravels,  that  the  quan- 
tity of  water  which  the  wells  would  produce  was  not  estab- 
lished by  this,  and  still  less  that  it  did  not  establish  a  water 
communication  between  the  two  valleys;  that  the  non- 
existence of  this  water  communication  was  demonstrated  by 
the  fact  that  the  water-level  in  the  wells  of  Menefee  Valley 
was  about  six  and  a  half  feet  higher  than  the  water-level  of 
the  wells  in  Perris  Valley  before  any  pumping  had  taken 
place;  and  finally,  that  it  was  untenable  to  argue  that  Salt 
Creek,  into  which  Menefee  Valley  drained,  with. a  grade  of 
forty-eight  feet  and  at  a  distance  of  three  miles,  would  not 
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lower  the  water-level  in  the  Menefee  wells,  which  remained 
standing  forty-eight  feet  above,  while  lowering  the  water- 
level  in  Perns  Valley  ten  feet  at  a  distance  of  five  or  six 
miles,  would  cause  the  water-level  in  the  Menefee  tract  to 
lower  ten  feet.  This  naked  statement  of  the  conflicting 
evidence  has  been  given  to  illustrate  the  technical  nature 
of  the  testimony.  When  it  is  considered  what  astute  argu- 
ments may  and  have  been  raised  upon  either  side  in  the 
analysis  of  it,  it  demonstrates  the  impossibility  of  attempting 
to  discuss  these  arguments  in  all  their  varied  phases.  As 
we  have  said,  it  must  suffice  to  say  that  the  findings  of  the 
court  are  well  sustained.  Those  findings  were,  first,  as  has 
been  said,  that  there  was  no  subterranean  connection  be- 
tween the  waters  of  Perris  and  Menefee  valleys.  This  find- 
ing disposes  of  the  alleged  injury  to  plaintiff  Newport's  land 
in  Menefee  Valley.  The  court  in  turn  found  the  existence 
of  the  layer  of  hardpan  under  Perris  Valley,  the  alkaline 
nature  of  the  soil,  and  the  natural  tendency  of  surface  irriga- 
tion to  draw  this  alkali  to  the  top  of  the  ground  and  thus 
destroy  vegetation.  Specifically  it  found:  *'That  about 
one  fourth  of  the  lands  of  the  plaintiff  Newport  in  Perris 
Valley,  nine  tenths  of  the  land  of  the  plaintiff  Hoffman,  and 
about  one  third  of  the  land  of  the  plaintiff  Pierce,  are  so 
impregnated  with  alkali,  or  mountainous,  as  to  be  rendered 
thereby  practically  unfit  for  agricultural  purposes,  and  the 
remainder  of  the  lands  of  said  plaintiffs  in  Perris  Valley 
are  adapted  to  growing  grain  in  seasons  of  abundant  and 
seasonable  rain,  but  during  average  years  such  land  cannot 
be  profitably  farmed,  and  on  account  of  hardpan,  subsoil 
and  climatic  conditions  said  lands  are  of  little  value  for 
agricultural  purposes,  and  when  irrigated,  do  not  produce 
profitable  crops  with  reasonable  regularity  and  abundance." 
This  finding  is  attacked  as  being  unsupported  by  the  evi- 
dence. It  is  further  said  that  it  is  too  indefinite  in  its 
declaration  that  the  lands  have  ''little  value  for  agricultural 
purposes,"  and  that  when  irrigated  do  not  produce  profit- 
able crops  with  ''reasonable  regularity  and  abundance." 
The  evidence  showed  that  of  all  the  lands  in  Perris  Valley 
owned  by  the  plaintiffs,  which  lands  aggregate  some  five 
thousand  five  hundred  and  ninety  acres,  and  which  lands 
for  the  most  part  have  been  owned  for  twenty,  fifteen,  or 
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ten  years,  less  than  fifty-eight  acres  were  being  irrigated  by 
these  plaintiflfs.  The  plaintiff  Elisha  H.  Pierce  so  irrigated 
"thirty-five  acres,  more  or  less,''  of  alfalfa  and  one  acre  of 
trees  and  vines  and  vegetables  which  could  not  be  grown 
without  artificial  irrigation.  The  plaintiff  William  Hoffman 
in  1902  irrigated  less  than  one  eighth  of  an  acre  upon  which 
were  growing  a  few  vegetables  and  fruit-trees.  The  plaintiff 
Waters  for  more  than  five  years  had  been  irrigating  about 
two  acres  planted  to  trees,  vines,  and  shrubbery.  Plaintiflfs 
Paggi,  who  purchased  their  land  after  the  defendant's 
pumping  plant  was  in  operation,  irrigated  one  eighth  of  an 
acre  of  alfalfa  and  **20  acres  more  or  less"  of  grapevines; 
while  the  plaintiff  Newport  never  used  any  of  the  water  in 
Perris  Valley  at  all.  We  do  not  set  forth  the  small  quantity 
of  the  land  so  irrigated  out  of  the  tract  of  forty  or  fifty 
square  miles  with  any  idea  that  because  the  use  was  little 
and  the  value  small  the  defendant  and  the  inhabitants  of 
Corona  which  it  supplied  should  in  any  way  receive  any 
preference,  or  should  for  such  reason  be  thought  to  have 
any  superior  right.  Such  an  argument  has  no  standing  in 
a  court  of  law  and  is  distinctly  repudiated.  But  the  fact 
does  serve  to  support  the  finding  of  the  court  that  the  land 
is  arid  and  unprofitable.  For  it  is  not  to  be  supposed  that 
with  an  abundance  of  water  under  the  soil,  if  the  soil  itself 
was  fit  for  cultivation,  those  waters  would  not  long  since 
have  been  used  to  transform  the  desert  of  Perris  Valley 
into  a  fruitful  garden. 

The  court  further  found  that  in  the  three  years  during 
which  the  defendant  had  pumped  water  from  the  valley, 
the  plane  of  saturation  had  lowered  some  ten  feet.  But 
it  distinctly  declared  against  the  post  hoc  propter  hoc  argu- 
ment that  this  lowering  was  caused  by  the  pumping,  and 
found  that  for  several  years  prior  to  1901,  when  the  defend- 
ant commenced  pumping,  the  long  period  of  drouth  that 
had  existed  for  the  previous  ten  years,  with  the  pumping 
of  others  than  the  defendant,  had  resulted  in  lowering  the 
plane  of  saturation;  that  defendant's  pumping  has  only 
contributed,  with  these  other  causes,  to  the  lowering,  and 
that  there  was  no  reason  to  believe  that  its  continued  pump- 
ing would  in  time  exhaust  the  saturation  of  the  water,  but 
''with  normal  rainfalls  and  such  as  has  been  usual  in  the 
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past  forty  years  in  Perris  Valley  and  surrounding  country, 
said  water-plane  will  return  to  its  former  level  such  as  it 
was  before  any  water  was  pumped  therefrom,  and  will  con- 
tinue to  furnish  suflScient  water  for  the  reasonable  use  of 
plaintiffs  and  defendant  without  being  greatly  or  perma- 
nently lowered."  Since  the  time  when  defendant  commenced 
to  pump  in  1901,  the  finding  is  that  the  water-plane  has  been 
temporarily  reduced  an  average  of  about  ten  feet  **part  of 
which  reduction  has  been  caused  by  defendant,  the  re- 
mainder by  plaintiffs,  by  third  parties  and  by  natural 
causes.'* 

These  findings  so  completely  dispose  of  this  controversy 
upon  its  merits  that  little  is  left  to  be  said.  It  becomes 
wholly  unnecesary  to  consider  the  court's  finding  of  laches. 
Important  as  the  consideration  of  this  question  must  prove 
to  be  where  an  absolute  injunction  is  sought  against  work 
of  public  or  quasi-public  character,  such  discussion  must  be 
postponed  until  the  time  when  it  necessarily  arises.  It  is  to 
be  observed,  however,  in  this  case  that  the  plaintiffs  do  not 
ask  for  damages  and  an  ancillary  injunction  until  such 
damages  are  paid,  but  ask  for  an  injunction  absolute,  with- 
out seeking  monetary  compensation.  But  on  the  question 
of  monetary  loss  the  showing  is  that  the  additional  cost  of 
pumping  caused  by  the  lowering  of  the  water-plane  ten  feet 
would  be,  for  alfalfa,  the  crop  requiring  the  most  water,  not 
more  than  one  dollar  per  acre.  So  that  fifty  eight  dollars  per 
year  would  fairly  represent  the  monetary  loss  of  these  plain- 
tiffs for  all  the  land  which  they  irrigated,  'even  if  the 
lowering  of  the  plane  were  wholly  attributable  to  defendant. 
But,  as  has  been  said,  the  finding  of  the  court  establishes 
that  the  lowering  was  due  to  the  use  of  water  by  plaintiffs 
themselves  and  by  others,  as  well  as  to  the  natural  cause  of 
drouth,  quite  as  much  as  to  the  operations  of  defendant. 
And,  finally,  upon  this  proposition  it  may  be  said  that 
where  the  interests  of  the  public  are  involved  and  the  court 
can  arrive  in  terms  of  money  at  the  loss  which  plaintiff  has 
sustained,  an  absolute  injunction  should  not  be  granted,  but 
an  injunction  conditional  merely  upon  the  failure  of  the 
defendant  to  make  good  the  damage  which  results  from  its 
work.  Such  an  action,  if  successful,  should  be  regarded  in 
its  nature  as  the  reverse  of  an  action  in  condemnation.    The 
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defendant  in  eflfect  would  be  held  to  be  damaging  private 
property  without  just  compensation  first  made  to  the  owner, 
and,  failing  to  make  such  compensation,  should  be  enjoined 
from  further  damage.  For,  as  was  said  by  this  court  in 
Montecito  Valley  v.  Sania  Barbara,  144  Cal.  578,  [77  Pac. 
1113],  in  a  case  similar  to  this,  ''a  prohibitory  injunction 
should  only  be  granted  if  any  and  all  other  forms  of  relief 
should  be  found  inadequate."  In  this  case,  however,  the 
plaintiflfs  sought  an  absolute  injunction.  This  they  con- 
ceived to  be  their  right  under  Eatz  v.  Walkinshaw,  141  Cal. 
116,  [99  Am.  St.  Rep.  35,  64  L.  R.  A.  236,  70  Pac.  663,  74  Pac. 
766],  which  had  been  decided  but  two  months  before  the 
commencement  of  their  action.  The  decision  of  Eatz  v. 
Walkinshaw  is  adhered  to,  but  as  plaintiffs  on  the  facts 
failed  to  establish  any  ground  for  relief  under  the  principles 
there  laid  down,  no  amplification  of  those  principles  becomes 
necessary. 

The  objections  and  exceptions  to  the  admission  and  rejec- 
tion of  evidence  taken  at  the  trial  do  not  call  for  detailed 
consideration.  No  one  of  the  rulings  adverse  to  appellants 
had  any  bearing  upon  the  findings  which  we  have  consid- 
ered so  as  in  any  way  to  have  affected  the  result,  and  for 
the  foregoing  reasons  the  judgment  and  order  appealed 
from  are  affla*med. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and 
Sloss,  J.,  concurred. 

A  rehearing  was  denied,  September  8,  1906,  on  which 
Beatty,  C.  J.,  delivered  the  following  opinion: — 

BEATTT,  C.  J.,  dissenting. — ^In  their  petition  for  a  re- 
hearing counsel  for  appellants  make  a  point  which  I  think 
should  have  received  further  consideration  before  any  final 
.disposition  of  the  case.  They  contend  that  if  they  are 
denied  the  injunction  for  which  they  prayed  only  because 
their  injury  may  be  fully  compensated  by  money  damages, 
such  damages  should  have  been  allowed  in  this  suit  under 
their  prayer  for  general  relief,  and  that  it  was  error,  in  view 
of  the  admitted  fact  that  their  lands  are  permanently  dam- 
aged by  the  same  unlawful  acts  which  were  enjoined  in 


Digitized  by 


Google 


540  Oldham  v.  Ramsneb.  [149  Cal. 

Katz  V.  Walkinshaw,  141  Cal.  116,  [99  Am.  St.  Rep.  35,  64 
L.  R.  A.  236,  70  Pac.  663,  74  Pac.  766],  to  turn  them  out  of 
a  court  of  equity  without  any  relief  and  with  a  judgment 
against  them  for  all  the  costs  of  a  protracted  litigation. 
The  argument  advanced  in  tjupport  of  this  proposition  seems 
to  me  verj'-  cogent,  and  deserving  of  the  further  and  serious 
consideration  of  the  court,  and  for  this  reason  I  dissent 
from  the  order  denying  a  rehearing. 


.    [Sac.  No.  1412.    Department  One.— Angust  13,  1906.] 

FLORENCE  D.  OLDHAM,  Respondent,  v.  JOHN  L. 
RAMSNER  et  al.,  Defendants;  ALONZO  HEWLETT, 
Appellant. 

Action  to  Quuet  Title — Evidincb — ^Misdescription  in  School  Tax 
Deed — Relevancy  not  Shown.— In  an  action  to  quiet  title  to 
land  in  San  Joaquin  County,  described  as  'Mots  numbered  nine 
and  ten  in  block  C,  in  McCloud's  addition  to  the  city  of  Stockton 
according  to  the  official  map  or  plat"  of  said  addition,  ''on  file  in 
the  office  of  the  county  recorder,"  etc,  where  it  was  admitted  that 
such  described  land  was  outside  the  city  limits,  but  was  part  of 
a  school  district  containing  the  city,  which  was  assessed  by  the 
city  for  school  purposes  for  1900,  and  defendant  claimed  under 
a  school  tax-deed  for  the  year  1900,  which  misdescribed  the  lands 
assessed  as  "lying  and  being  within  the  said  city  of  Stockton," 
and  assessed  simply  as  "lots  nine  (9)  and  ten  (10)  block  C  in 
McCloud's  Addition,"  without  further  reference, — such  deed  was 
properly  excluded  from  evidence  as  not  purporting  on  its  face 
to  convey  any  part  of  the  land  in  controversy,  in  the  absence  of 
other  evidence  or  offer  of  evidence  to  show  its  relevancy  to  the 
issues,  or  to  show  an  estoppel  upon  plaintiff,  if  it  be  assumed  that 
such  evidence  would  be  admissible. 

Id. — Construction  of  Tax-Deed  —  Possibilities  —  Judicial  Notice. — 
The  tax-deed  describing  lands  within  the  city  cannot  be  construed 
as  intended  to  describe  lands  without  the  city,  it  being  entirely 
possible  that  there  may  be  a  McClond's  addition  within  the  city 
as  well  as  one  without  it,  and  this  court  cannot  take  judicial  notice 
that  this  is  not  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Frank  IT.  Smith.  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Joshua  B.  Webster,  and  Charles  H.  Fairall,  for  Appellant. 
Buck,  Miller  &  Clark,  and  Miller  &  Clark,  for  Respondent. 

ANGBLLOTTI,  J.— PlaintiflP  instituted  this  action  to  quiet 
her  title  to  certain  land,  and  obtained  judgment,  and  defend- 
ant Hewlett  appeals  from  such  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  land  involved  in  this  action  is  all  of  the  land  situated 
in  San  Joaquin  County,  state  of  California,  particularly- 
described  as  follows,  to  wit :  All  of  lots  numbered  nine  and 
ten  in  block  C  in  McCloud's  addition  to  the  city  of  Stockton 
according  to  the  oiBcial  map  or  plat  of  said  McCloud's  addi- 
tion to  the  city  of  Stockton,  on  file  in  the  oflfice  of  the  county 
recorder  of  the  county  of  San  Joaquin,  state  of  California. 
It  was  admitted  that  this  property  was  a  part  of  the  school 
district  containing  the  city  of  Stockton,  and  was  assessed 
by  said  city  for  school  purposes  for  the  year  1900,  but  that 
it  was  wholly  outside  of  the  corporate  limits  of  said  city  of 
Stockton. 

Upon  the  trial,  plaintiff  showed  ownership  of  this  property 
in  one  Mary  E.  Baright,  and  then  introduced  in  evidence  a 
deed  of  conveyance  thereof  from  said  Mary  E.  Baright  to 
her,  executed  and  recorded  prior  to  the  commencement  of 
the  action. 

Appellant's  sole  claim  was  that  he  acquired  the  title  of 
said  Mary  E.  Baright  to  said  property,  under  a  tax-sale 
thereof  made  by  the  city  of  Stockton  based  upon  an  assess- 
ment for  school  purposes  for  the  year  1900.  For  the  purpose 
of  showing  this  he  offered  in  evidence  a  tax-deed  from  the 
tax-collector  of  the  city  of  Stockton  to  one  John  L.  Ramsner, 
proposing  to  follow  this  with  a  deed  from  Ramsner  to  him- 
self. The  plaintiff's  objection  to  the  introduction  of  this 
deed  was  sustained,  and  the  only  question  presented  by  this 
appeal  is  as  to  the  correctness  of  this  ruling. 

Several  points  are  made  by  plaintiff  in  support  of  this 
ruling,  but  it  will  be  necessary  to  consider  only  one.  Accord- 
ing to  the  deed,  the  land  sold  by  the  tax-collector  at  the 
tax-sale,  and  conveyed  by  said  deed,  was  described  as  fol- 
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lows,  viz.:  '* lying  and  being  within  the  said  city  of  Stock- 
ton, county  of  San  Joaquin,  state  of  California,  described  as 
follows,  to  wit:  Lots  nine  (9)  and  ten  (10),  block  C  in 
McCloud's  addition.'*  Upon  the  face  of  the  deed,  it  further 
appeared  that  the  assessment  upon  which  the  deed  is  based 
was  of  land  lying  '* within  the  city  of  Stockton,"  and  that 
the  only  other  description  thereof  in  the  assessment  was: 
*'Lots  nine  (9)  and  ten  (10)  block  C  in  McCloud's  addition." 
It  is  claimed  by  plaintiff  that  this  deed  did  not  purport  to 
convey  the  land  described  in  the  complaint  and  involved  in 
this  action,  and  we  are  of  the  opinion  that  this  claim  must 
be  held  good. 

It  appears  very  clear  that  the  deed  did  not,  upon  its  face, 
refer  to  or  purport  to  convey  any  of  the  land  in  controversy. 
That  land  lay  wholly  without  the  city  of  Stockton,  while  the 
deed  was  plain  to  the  effect  that  the  land  assessed,  sold,  and 
thereby  conveyed  was  within  said  city.  The  remainder  of  the 
description  is  not  such  as  to  warrant  the  rejection  of  the 
words  '* lying  and  being  within  the  said  city  of  Stockton" 
as  a  superfluous  recital,  or  the  substitution  of  the  word 
** without"  for  the  word  ''within."  There  is  absolutely 
nothing  on  the  face  of  the  description  given  in  the  deed 
from  which  it  can  be  concluded  that  there  is  any  error  in 
such  description,  or  that  the  same  does  not  correctly  describe 
property  in  the  city  of  Stockton.  It  is  entirely  within  the 
possibilities  that  there  may  be  a  *'McCloud's  addition  to 
the  city  of  Stockton"  without  the  city,  and  a  ''McCloud's 
addition"  within  the  city,  and  we  cannot  take  judicial 
notice  that  this  is  not  the  case.  Under  the  plain  and  explicit 
words  of  the  deed,  the  only  land  assessed  by  the  assessor, 
sold  by  the  tax-collector,  and  conveyed  by  the  deed,  was 
certain  land  lying  within  the  city,  and  we  are  not  at  liberty, 
in  plain  disregard  of  these  words,  to  construe  the  description 
as  including  only  lands  lying  outside  the  city.  To  so  do 
would  be  to  include  in  the  deed  land  not  now  affected  there- 
by. It  is  of  course  not  disputed  that  no  right  can  be  asserted 
under  a  tax-deed,  except  as  to  such  property  as  is  described 
therein. 

It  is  claimed  that,  admitting  the  description  to  have  been 
insufficient,  the  deed  should  still  have  been  admitted  for  the 
purpose  of  allowing  appellant  to  show  other  facts,  ''to  make 
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certain  the  description  of  the  land,  or  by  way  of  estoppel," 
such  as  that  the  property  in  controversy  was  commonly 
known  in  the  community  in  the  way  it  was  described  in  the 
deed;  that  there  was  only  one  McCloud's  addition  in  the 
county;  that  the  owner  made  the  return  to  the  assessor  and 
is  estopped ;  and  that  taxes  of  former  years  had  been  levied 
by  the  same  description,  and  had  been  paid.  In  regard  to 
this  claim,  it  is  sufScient  to  say  that  if  it  be  assumed  that 
any  such  evidence  would  have  been  admissible,  appellant 
did  not  oflfer  the  same,  or  even  state  to  the  court,  in  connec- 
tion with  his  offer  of  the  deed,  his  intention  to  so  do,  though 
one  of  the  specific  objections  made  to  the  deed  was  that  it 
did  not  purport  to  convey  any  of  the  property  described  in 
the  complaint,  but  only  property  within  the  city  of  Stockton. 
Appellant  simply  offered  a  deed  which,  upon  its  face,  did 
not  refer  to  any  of  the  land  in  controversy,  and  which,  there- 
fore, was  not  admissible,  in  the  absence  of  other  evidence 
showing  its  relevancy  to  the  issues. 

In  view  of  what  we  have  said,  the  trial  court  did  not  err 
in  excluding  from  evidence  the  deed  from  the  tax-collector 
to  Ramsner.  There  was,  of  course,  no  error  in  refusing  tg 
admit  the  deed  from  Ramsner  to  plaintiff,  for  the  deed  from 
the  tax-collector  being  refused  admission,  there  was  nothing 
to  show  any  title  in  Ramsner. 

The  judgment  and  order  are  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 


[L.  A.  No.  1634.    Department  One.— August  13,  1906.] 

ARROYO  DITCH  AND  WATER  COMPANY,  Appellant,  v. 
L.  L.  BEQUETTE,  Respondent. 

Watee-Bights — Common  Ditch — Branch  Ditches — Impbovkments  by 
CoRPOEATiON— LiABiUTY  OF  Bbanch  Owner. — Where  private  per- 
sons owning  lands  in  severalty,  in  order  to  irrigate  them,  diverted 
water  from  a  stream  by  means  of  a  dam  and  common  ditch,  and 
by  extensions  thereof  admitted  other  adjacent  owners,  and  by 
means  of  side  ditches  constructed  to  non-adjacent  lands  also 
admitted   side   owners   to   share   with  them,   it   being   agreed   that 
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all  owners  should  share  in  the  water  in  proportion  to  acreage, 
and  share  proportionately  in  the  expense,  it  being  agreed  that 
each  side  owner  should  share  in  the  expense  of  maintenance  of 
the  common  ditch  to  the  line  of  his  side  ditch  and  no  further, 
an  owner  of  land  supplied  from  the  first  side  ditch  who  had  suf- 
fered little  loss  of  water  from  the  ditch,  though  benefited  by  the 
improvement  of  the  ditch  above  his  side  ditch,  cannot  be  compelled 
by  a  corporation  formed  by  all  adjacent  owners  for  their  con- 
venience to  contribute  to  improvements  made  by  the  corporation 
to  prevent  loss  by  seepage  to  other  adjacent  and  branch  owners 
to  the  extent  of  three  miles  below  his  side  ditch,  from  which  he 
had  received  no  benefit. 

Id.— -Action  for  Share  of  Whole  Expense— Failure  of  Proof  as  to 
Benefit  Eecetved. — ^Where  the  action  by  the  corporation  was  for 
defendant's  share  of  the  whole  expense  of  constructing  a  fiume 
and  cement  ditch  for  the  benefit  of  all  adjacent  owners  of  the 
common  ditch  and  all  branch  ditches,  and  there  was  no  evidence 
from  which  defendant's  proper  share  of  the  improvements  to  the 
line  of  his  first  side  ditch  from  which  he  had  received  a  benefit  could 
be  estimated,  there  could  be  no  partial  recovery,  and  judgment 
was  properly  rendered  for  the  defendant. 

Id. — Tenancy  in  Common  in  Ditch — ^Implied  Promise. — ^Defendant's 
tenancy  in  comxnon  in  the  ditch  cannot  be  construed  as  conferring 
any  beneficial  ownership  in  defendant  to  any  part  of  the  ditch 

«  below  the  line  of  his  side  ditch;  and  any  barren  title  which  he 
may  have  therein,  as  a  tenant  in  conmion,  would  raise  no  implied 
promise  to  pay  for  improvements  made  thereto  without  his  consent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kendrick  &  Knott,  and  J.  H.  Ardis,  for  Appellant. 

John  S.  Chapman,  J.  L.  Fleming,  and  Goodrich  &  Mc- 
Cutchen,  for  Respondent. 

SHAW,  J. — ^This  is  an  action  to  recover  $364.52,  alleged 
to  be  due  plaintiff  as  the  defendant's  proportion  of  the  cost 
of  certain  improvements  and  repairs  made  by  plaintiff  to  a 
ditch  owned  in  common  by  plaintiff,  defendant,  and  others. 

About  the  year  1869  certain  persons,  each  being  the  owner 
in  severalty  of  a  tract  of  land  susceptible  of  irrigation  by 
water  to  be  diverted  from  the  stream  now  known  as  the  old 
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San  Gabriel  River,  constructed  a  dam  in  the  stream  for  the 
diversion  of  the  necessary  water  and  made  a  common  ditch 
leading  from  the  dam  to,  or  adjacent  to,  their  respective 
tracts  of  land,  by  means  whereof  they  thereafter  diverted 
water  from  the  stream  and  each  used  a  due  proportion  there- 
of on  his  land  for  its  irrigation  and  for  domestic  use.  Prom 
time  to  time  thereafter  other  owners  of  land  were  admitted 
to  share  in  the  water  and  in  the  use  of  the  ditch  until  the 
water  became  appurtenant  to  an  aggregate  area  of  three 
thousand  nine  hundred  and  fifty  acres  of  land,  owned  in 
small  tracts,  in  severalty,  by  a  large  number  of  persons. 
The  main  ditch,  which  became  known  as  the  ''Arroyo  Ditch,'* 
was  several  miles  in  length  from  the  dam  on  the  river  to  the 
lowest  tract  reached  thereby.  Some  tracts  did  not  abut 
upon  the  main  ditch  and  were  supplied  through  branch 
ditches,  each  constructed  from  the  main  ditch  by  the  par- 
ticular persons  owning  the  tracts  situate  along  such  lateral. 
By  a  common  custom,  or  understanding,  among  the  respect- 
ive persons  interested,  each  contributed  to,  or  assisted  in, 
the  maintenance  and  repair  of  the  main  ditch  from  the  dam 
down  to  the  point  where  it  passed  the  lower  line  of  his  land, 
if  the  land  abutted  thereon,  or  down  to  the  point  of  depart- 
ure of  his  particular  branch  ditch,  if  his  land  did  not  abut 
upon  the  main  ditch,  but  did  not  contribute  to,  or  assist  in, 
such  maintenance  or  repair  below  his  land  or  ditch,  as  the 
case  might  be ;  and  each  landowner  along  each  branch  con- 
tributed in  like  manner  to  maintain  and  repair  his  part  of 
the  particular  branch  ditch  upon  which  he  was  situated,  but 
did  not  so  contribute  to  the  other  branch  ditches.  By  many 
years'  use  in  this  manner,  and  apparently  without  any 
specific  or  express  common  agreement,  oral  or  written,  except 
such  as  would  be  inferred  and  implied  from  their  conduct, 
each  owner,  respectively,  acquired  a  right  to  the  water,  and 
to  the  common  use  of  the  ditch  to  convey  the  water  to  his 
land,  and  a  corresponding  estate  in  common  in  the  ditch 
and  in  the  water  diverted  from  the  river  thereby,  the 
interest  of  each  being  such  proportion  of  the  whole  as  the 
acreage  of  his  irrigated  land  bore  to  the  entire  acreage 
irrigated,  or  considered  as  entitled  to  irrigation,  with  the 
diverted  water.  In  the  course  of  this  process  common  rights 
of  way  for  the  main  ditch  were  acquired  from  time  to  time 
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by  the  users  of  the  water,  either  by  conveyances  or  prescrip- 
tion, and  a  compromise  was  effected  with  other  claimants 
of  water  from  the  river,  whereby  the  parties  herein  con- 
cerned acquired  the  right,  as  against  the  others,  to  divert 
for  their  use  a  specific  proportion  of  the  water  of  the  river. 
The  defendant  purchased  from  the  original  owner  one  of 
these  tracts  of  land,  containing  forty  acres  entitled  to  the 
water,  and  thereby  became  the  owner  of  an  interest  in  the 
water  and  ditch,  his  interest  being  such  proportion  of 
the  whole  as  40  is  to  3950. 

For  convenience  of  management,  the  owners  of  all  the 
irrigated  lands,  except  six  hundred  and  twenty-two  acres, 
organized  the  plaintiff  corporation,  each  taking  stock  therein 
proportioned  to  the  number  of  acres  of  his  irrigated  land, 
and  each  transferring  to  the  corporation  his  interest  in  the 
water  and  ditch,  the  corporation  undertaking  the  obligation 
to  distribute  and  deliver  to  its  stockholders'  land  the  water 
to  which  such  land  was  entitled,  and  to  perform  the  aggre- 
gate obligations  of  all  of  its  stockholders  to  maintain  and 
repair  the  ditch  and  its  branches.  The  cost  of  the  main- 
tenance and  repairs  thereafter  done  by  the  corporation  was 
raised  by  assessments  upon  the  stock  from  time  to  time, 
which  were  levied  uniformly  upon  all  the  stockholders  alike. 
The  respective  owners  of  the  six  hundred  and  twenty-two 
acres,  usually  known  as  ** outsiders,"  among  whom  was  the 
defendant,  did  not  become  members  or  stockholders  of  the 
corporation,  but  each  thereafter  continued  to  use  his  re- 
spective share  of  the  water  from  the  ditches  and  to  con- 
tribute to  the  maintenance  and  repair  of  the  ditches  down 
to,  but  not  below,  his  own  land,  in  the  same  manner  as 
before.  The  defendant's  land  was  situated  on  a  branch 
ditch  known  as  the  **Sand  Ridge  Ditch"  near  its  junction 
with  the  main  ditch.  This  was  the  first  branch  ditch  leading 
off  from  the  main  ditch. 

The  ditches  were  ordinary  open  ditches,  constructed  in 
the  earth,  such  as  were  in  ordinary  use  for  the  distribution 
of  water.  The  soil  was  dry,  and  in  some  places  light  and 
sandy,  in  consequence  whereof  a  considerable  part  of  the 
water  was  lost  by  seepage  and  absorption  in  transmission  to 
the  lands.  Defendant's  land  was  near  the  head  of  the  ditch 
and  his  loss  from  this  x^ause  was  comparatively  small,  but 
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the  loss  to  the  more  remote  lands  was  very  great, — so  much, 
in  fact,  that  at  times,  according  to  the  evidence,  the  entire 
flow  would  be  lost  in  that  way  before  it  would  reach  lands 
situated  at  the  lower  end  of  the  ditch.  This  loss  was  not 
due  to  the  bad  condition  or  lack  of  repair  of  the  ditch  and 
its  branches,  but  to  the  nature  of  the  soil,  and,  at  the  time 
of  the  improvements  made  by  the  plaintiflP,  was  not  greater 
than  it  had  been  usually  ever  since  the  ditch  was  first  con- 
structed. To  prevent  this  loss  and  save  the  water  for  the 
users,  particularly  those  situated  toward  the  lower  end  of 
the  ditch,  the  plaintiff  corporation  built  a  wooden  flume  over 
five  thousand  feet  long  above  the  defendant's  land,  con- 
necting it  with  the  main  ditch  at  each  end,  and  also 
cemented  the  sides  and  bottom  of  parts  of  the  main  ditch 
and  its  branches,  including  a  part  of  the  Sand  Ridge  ditch, 
the  aggregate  length  of  such  cement  work  in  all  the  ditches 
amounting  to  several  miles.  Since  this  work  was  done  the 
water  has  been  carried  through  this  flume  and  through  the 
ditches  thus  cemented,  and  has  been  received  by  the  inter- 
ested parties  in  the  same  proportions  as  before. 

The  entire  cost  of  these  improvements  made  by  the  plain- 
tiff was  $35,997.24,  and  the  defendant's  proportion  thereof, 
computed  according  to  his  interest  in  the  water  diverted  in 
common  from  the  river, — ^that  is,  as  40  to  3950, — ^would  be 
$364.52.  The  length  of  the  cement  work  above  and  across 
defendant's  land  is  less  than  half  a  mile,  while  its  length 
below  his  land  is  more  than  three  miles.  The  court  does  not 
find  the  distances  more  exactly.  The  defendant  derives  no 
benefit  from  the  cement  work  below.  The  cost  of  the  entire 
cement  work  was  $31,880.99.  One  seventh  of  this,  or 
$4,550.14, — together  with  the  cost  of  the  flume,  $4,146.25, 
aggregating  $8,696.39, — comprises  all  the  expense  for  work 
on  and  above  defendant's  land.  This  assumes  that  the 
expense  of  the  cement  work  was  uniform  throughout  the 
course  of  the  ditches,  and  nothing  appears  to  the  contrary. 
The  defendants  pro  rata  share  of  the  above  sum  of  $8,696.39 
would  be  only  $88.06.  The  plaintiff  sues  for  $364.52,  being, 
as  stated,  his  share  of  the  whole  cost  of  the  work  both  above 
and  below  his  land. 

The  water  has  never  been  distributed  among  the  respective 
owners  by  giving  to  each  a  continuous  flow  of  a  small  stream^ 
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proportionate  to  his  undivided  interest  in  the  stream  di^ 
verted  from  the  river.  The  division  has  always  been  effected 
by  the  method  of  delivering  to  each  owner  in  his  turn,  be- 
ginning with  those  nearest  the  dam,  a  stream  of  water 
designated  as  a  ''head,"  for  a  certain  number  of  hours,  the 
time  being  regulated  in  proportion  to  the  amount  of  his 
interest,  until  all  were  served  in  turn,  and  by  repeating  the 
process  throughout  the  irrigating  season.  When  the  water 
was  low  the  stream  constituted  but  a  single  head.  If  the 
flow  was  suiBcient,  it  was  divided  into  from  two  to  three 
heads,  according  to  the  volume  of  water  available,  and  each 
head  was  delivered  to  a  diflPerent  owner.  The  defendant 
was  the  third  person  entitled,  in  order,  at  the  beginning  of 
a  turn.  Although  it  is  not  expressly  stated,  it  is  nevertheless 
plain  from  the  facts  found,  that  this  method  of  division,  if  it 
was  not  originally  specially  agreed  upon,  has  been  continued 
so  long  that  it  has  become  part  of  the  right  of  each  owner 
of  an  interest  in  the  water.  Since  the  cementing  of  the  ditch 
and  the  building  of  the  flume,  the  defendant  has  received, 
and  claimed  the  right  to  receive,  his  **head"  of  water  for 
the  same  number  of  hours  in  each  'Hum"  as  before,  although 
the  effect  of  the  flume  and  cement  has  been  such  that  he 
has  thereby  received  a  substantially  larger  quantity  of 
water  than  before,  the  amount  of  the  increase  being  inde- 
terminable from  the  evidence.  The  defendant  did  not  con- 
sent to  the  making  of  the  improvements.  He  was  not  asked 
to  assist- in  the  work,  but  was  previously  informed  by  the 
plaintiff  that  it  proposed  to  make  the  improvements  and  was 
asked  to  pay  his  share  of  the  expenses.  His  situation  is 
such  that  he  cannot  obtain  the  water  at  all  except  through 
the  improved  ditch. 

The  contention  of  the  plaintiff  is  that,  although  plaintiff 
was  under  no  compulsion,  as  a  common  owner,  to  make  the 
improvements  for  the  preservation  of  the  common  property, 
that  is,  of  the  portion  previously  lost  by  absorption  in  dirt 
ditches,  and  had  no  legal  right  to  compel  contribution  in 
advance  thereto  by  the  defendant,  or  to  force  him  to  increase 
the  amount  of  his  water  supply  by  those  means,  and  although 
the  defendant  has  the  undoubted  right  to  continue  to  de- 
mand and  receive  his  full  supply  of  water  through  the 
improved  ditches,  without  contributing  at  all  to  the  cost  of 
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the  improvement  he  is  thus  compelled  to  use  for  that  pur- 
pose, nevertheless,  if  he  knowingly  claims  and  receives  the 
additional  amount  of  water  which  the  improved  ditch  car- 
ries to  his  land, — that  is  to  say,  that  portion  of  his  share  of 
the  water  diverted  at  the  dam  which  would  have  been  lost 
by  absorption  before  reaching  his  land  if  the  improvements 
had  not  been  made, — he  thereby  assents  to  and  ratifies  the 
action  of  the  plaintiff  in  the  construction  of  the  improve- 
ments and  becomes  bound  to  pay  his  proportionate  share  of 
the  cost  thereof.  In  support  of  this  proposition  the  plaintiff 
cites  the  case  of  Stockwell  v.  Mutual  Life  Ins.  Co,,  140  Cal. 
201,  [98  Am.  St.  Rep.  25,  73  Pac.  833],  in  which  case  it  was 
held  that  if  one  of  several  beneficiaries  in  a  life  insurance 
policy,  who  desires  to  preserve  the  policy  from  forfeiture,  is 
compelled  to  pay  the  whole  of  the  premium  in  order  to  do 
so,  and  the  policy  thereafter  becomes  due,  the  other  bene- 
ficiaries cannot  share  in  the  proceeds  thereof  without  paying 
to  him  their  proper  share  of  the  premiums  paid  to  prevent 
forfeiture. 

No  exception  can  be  taken  to  the  just  and  equitable  rule 
laid  down  in  that  case.  If  the  plaintiff's  conduct  and  cause 
of  action  came  within  its  terms,  its  case  would  be  impreg- 
nable. There  are,  however,  vital  differences.  The  court 
finds  that  a  large  proportion  of  the  saving  of  water  occurs 
in  the  branch  ditches  not  used  by  the  defendant,  and  in  the 
main  ditches  below  the  defendant's  land,  and  that  the 
defendant  had  water  sufficient  for  his  land  without  the  sav- 
ing caused  by  the  improvements.  The  defendant,  of  course, 
cannot  share  in,  or  receive  any  benefit  from,  the  saving 
made  after  the  stream  passes  his  land,  unless  he  takes  it  out 
below  and  uses  it  elsewhere.  It  is  not  shown  that  he  does 
so,  nor  that  he  desires  to  do  so,  nor  that  he  claims  any  such 
right.  On  the  contrary,  his  claim  is  limited  to  the  flow  of 
the  usual  **head"  for  the  usual  number  of  hours  in  regular 
order,  and  the  court  finds  that  his  acceptance  of  the  benefits 
of  the  increase  in  the  flow  produced  by  the  improvements 
'*has  been  because  of  his  inability  to  obtain  any  water  other- 
wise" than  through  this  ditch.  Thus,  although  the  defend- 
ant has  participated  only  in  the  saving  made  above  his  land, 
the  demand  of  the  plaintiff  is  not  limited  to  a  due  proportion 
of  the  cost  of  the  improvements  made  upon  that  portion  of 
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the  ditch,  the  improvements  which  caused  the  saving  in  which 
alone  he  shares,  but  extends  to  and  includes  his  regular  pro 
rata  share,  according  to  his  relative  acreage,  of  the  entire  ex- 
penses of  the  whole  improvement,  at  least  three  fourths  of 
which  expense  was  for  cementing  ditches  below  his  land,  in 
which  saving  he  has  no  interest,  and  from  which  he  neither 
receives  nor  claims  any  benefit.  This  demand  does  not  come 
within  the  principle  invoked  by  the  plaintiff.  The  principle 
is  founded  upon  natural  justice  and  equity, — the  proposition 
that  he  who  claims  a  share  in  a  benefit  produced  by  the  act 
of  another  should  pay  a  like  share  of  the  expense  by  which 
the  benefit  was  secured.  It  would  not  justify  a  charge  for 
a  proportion  of  the  whole  expense  of  a  work  in  a  case 
where  only  a  small  part  of  the  work  was  of  use  to  the  party 
charged,  and  where  he  neither  received  nor  claimed  the 
benefit  accruing  from  the  remainder.  The  same  equitable 
principle  which  would  impose  the  charge  in  a  proper  case, 
so  far  as  the  work  was  beneficial,  would  deny  the  validity 
of  a  charge  as  to  that  part  of  the  work  which  was  for  the 
exclusive  benefit  of  others.  There  was  no  evidence  by  which 
to  correctly  apportion  the  amount  of  the  charge  to  the  ben- 
efit actually  claimed  and  received  by  the  defendant  The 
estimates  above  made  were  based  on  the  assumption  that 
both  the  saving  and  the  expense  were  uniform  throughout 
the  course  of  the  ditch.  Upon  this  point  there  was  no  evi- 
dence and  the  court  makes  no  finding.  The  case  was  not 
tried  upon  the  theory  that  there  might  be  a  partial  recovery 
of  the  amount  claimed,  but  upon  the  proposition  that,  as  the 
defendant  was  a  part  owner  in  the  whole,  he  was,  conse- 
quently, chargeable  with  his  proportion  of  the  whole  expense 
if  he  claimed  and  received  the  benefit  of  any  part  of  the 
work,  and  regardless  of  the  fact  that  a  large  part  of  the 
expense  was  for  work  which  he  did  not  use  and  was  made 
to  save  water  in  which  he  did  not  share  and  the  previous 
loss  of  which  did  not  injure  him.  Hence,  the  proof  was  not 
directed  to  the  proposition  of  a  charge  to  the  defendant  lim- 
ited to  his  proportion  of  the  expense  of  that  specific  part  of 
the  work  which  was  shown  to  be  of  benefit  to  him.  Con- 
ceding, therefore,  that  the  facts  and  law  would  justify  some 
recovery  by  the  plaintifl^,  it  would  be  necessary  for  it,  in 
order  to  maintain  its  case,  to  produce  evidence  from  which 
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the  court  could  ascertain  the  amount  for  which  the  defend- 
ant would  be  liable.  Having  failed  to  do  this  the  court  was 
justified  in  giving  judgment  for  the  defendant. 

In  view  of  the  specific  facts  found,  showing  that  the  de- 
fendant neither  has  nor  claims  any  beneficial  use  whatever 
of  the  part  of  the  ditch  or  its  branches  situated  below  his 
land,  the  general  preliminary  statement  that  he  is  the  owner 
of  the  stated  interest  as  tenant  in  common  in  the  ''ditch  and 
its  branches,  known  as  the  'Arroyo  Ditch,'  "  cannot  be 
taken  according  to  its  full  meaning.  He  may  have  some  sort 
of  a  title  to  that  part  of  the  ditch,  but  if  so  it  is  not  derived 
from  the  prescriptive  use  by  which  the  right  to  the  ditch 
and  water  was  originally  acquired,  and  its  origin  must  be 
ascribed  to  the  inaccurate  phraseology  of  a  subsequent  judg- 
ment between  the  interested  parties  introduced  in  evidence, 
whereby  the  undivided  interest  of  each  party  in  the  Arroyo 
ditch  was  determined,  or  perhaps  to  a  misapprehension  of 
the  legal  effect  of  that  judgment.  At  all  events,  the  specific 
facts  found  and  amply  supported  by  the  uncontradicted 
evidence,  conclusively  show  that  if  the  defendant  has  any 
title  to  the  ditches  and  water  below  his  land,  it  can  be  noth- 
ing more  than  a  barren  legal  title,  without  any  beneficial  use 
or  right  whatever,  a  title  which  of  itself  would  raise  no 
implied  promise  to  pay  for  improvement  made  thereto  with- 
out his  consent. 

It  is  further  asserted  that  the  defendant  is  liable  under 
the  provisions  of  the  act  of  1889  relating  to  tenancies  in 
common  in  waters.  (Stats.  1889,  p.  202.)  In  substance  that 
act  provides  that  where  two  or  more  persons  construct  a 
common  ditch  and  use  the  same  for  the  irrigation  of  their 
lands,  each  shall  be  liable  to  the  other  for  the  reasonable 
expense  of  maintaining  and  repairing  the  same  in  proportion 
to  his  share  in  the  use  of  the  water,  and  that  if  either  neg- 
lects, after  demand  in  writing,  to  pay  his  proportion  of  such 
expenses,  he  shall  be  liable  therefor  in  an  action  by  the  party 
who  has  paid  the  sum,  with  two  per  cent  interest  from  the 
time  such  demand  was  made. 

To  this  claim  what  we  have  heretofore  said  is  a  sufficient 
answer.  Conceding,  for  the  purposes  of  argument  only,  that 
the  fluming  and  cementing  done  could,  under  the  circum- 
stances, be   classed  as  "maintaining  and  repairing,''  the 
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plaintiff  has  no  case ;  for  it  asks  contribution  to  the  cost  of 
work  done  chiefly  on  a  part  of  the  ditch  of  which  defendant 
has  no  beneficial  use,  and  by  which  he  is  not  benefited,  and 
the  evidence  furnishes  no  means  of  ascertaining  separately 
the  cost  for  which,  if  any,  the  defendant  might  be  held  liable 
under  that  statute. 

It  is  claimed  that  some  of  the  other  findings  are  conflicting 
with  each  other,  and  that  others  are  contrary  to  the  evidence. 
We  do  not  think  it  necessary  to  discuss  these  points  at 
length.  We  have  examined  the  findings  and  have  read  the 
evidence  with  some  care,  and  we  are  satisfied  that  the  find- 
ings can  be  easily  reconciled  with  each  other  and  that  there 
is  sufficient  evidence  to  support  all  the  material  facts  in 
issue. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  1483.    Department  Two. — August  16,  1906.] 

In   the   Matter   of   the   Estate    of    GUISSEPPI    RATTO, 

Deceased. 

Estates  op  Deceased  Peesons^Leoact  Payable  Generally — Sale  of 
Real  Property  Devised  to  Residuary  Legatees.  —  Where  it 
appears  that  all  of  the  personal  property  of  a  deceased  testator 
has  been  exhausted  hj  the  expenses  of  administration,  and  there 
is  no  property  undisposed  of  bj  the  will,  a  legacy  which  is  uncon- 
ditional and  payable  generally  must  be  paid  out  of  real  property 
devised  generally  to  residuary  legatees,  under  section  1360  of  the 
Civil  Code,  rather  than  that  which  is  specifically  devised,  and  the 
legatee  is  entitled  to  a  sale  of  so  much  of  such  real  property  as 
will  pay  the  legacy. 

Id. — Construction  of  Will — General  Devise — Clause  as  to  Payment 
of  Legacies. — A  devise  and  bequest  to  five  sons  named,  share 
and  share  alike,  of  "the  remaining  one  half  of  all  the  real  prop- 
erty acquired  and  possessed  by  me  after  my  marriage,  and  all  the 
rest,  residue  and  remainder  of  the  personal  property  of  which  I 
may  die  possessed  after  payment  of  the  legacies  provided  for  in 
clause  marked  'secondly'  of  this  will,"  contains  a  general  and  not 
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a  specific  deyise  of  real  estate;  and  the  clause  ''after  paTment  of 
the  legacies"  is  to  be  construed  not  only  with  the  second  clause 
of  the  wiU,  which  contains  no  specific  mode  of  payment,  but  also 
in  connection  with  both  of  the  preceding  clauses  of  the  residuary 
devise  and  bequest,  including  such  real  estate. 
Id. — ^HoMESTKAD — Stipuultion. — The  fact  that  some  of  the  real  prop- 
erty was  set  apart  to  the  widow  and  minor  children  as  a  homestead, 
incidentaUy  appearing,  need  not  be  considered  when  the  transcript 
contains  an  express  stipulation  "that  the  only  question  inyolved 
in  this  proceeding  is  the  question  as  to  whether  or  not,  under  the 
terms  of  the  will  of  decedent,  any  of  the  real  property  in  this 
estate  is  chargeable  with  the  payment  of  the  legacy  herein  in- 
volved." 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  refusing  to  direct  the  sale  of  real  estate  to 
pay  a  legacy.    W.  B.  Nutter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  W.  Miller,  for  Appellant. 

Buck  &  Middlecoff,  for  Respondents. 

A.  Y.  Scanlan,  for  Minor  Children  of  Deceased. 

McFARLAND,  J. — ^This  is  an  appeal  by  Giambatista 
Ratto,  guardian  of  Antonio  Ratto,  a  minor,  from  an  order 
of  the  superior  court  refusing  to  make  an  order  directing 
the  sale  of  real  property  of  the  estate  of  said  deceased  to 
pay  a  legacy  to  said  minor. 

Guisseppi  Ratto  died  leaving  a  will.  By  the  first  para- 
graph of  the  will  the  testator  directs  the  payment  of  his 
funeral  expenses,  etc. ;  by  the  second  paragraph  he  gives  to 
his  four  daughters,  naming  them,  and  to  his  grandson,  said 
Antonio  Ratto,  **each  the  sum  of  $200'*;  by  the  third  para- 
graph he  gives  to  his  five  sons,  naming  them,  a  certain 
described  piece  of  land  containing  about  seventeen  acres, 
which  he  owned  at  the  time  of  his  marriage,  and  was  there- 
fore his  separate  property ;  by  the  fourth  paragraph  he  gives 
to  his  wife,  Angela  Ratto,  **one  half  of  all  the  remaining 
real  property  now  held  by  me,  which  said  real  property  was 
acquired  and  possessed  by  me  after  my  marriage  with  my 
present  wife,  said  Angela  Ratto,  and  to  which  one  half  she 
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is  legally  entitled  under  the  laws  of  the  state  of  California." 
And  the  fifth  paragraph,  which  is,  the  one  mostly  discussed 
by  counsel,  is  as  follows : — 

**  Fifthly.  I  give  and  bequeath  to  my  five  sons,  John 
Batista  Ratto,  Joseph  Ratto,  Benedieto  Ratto,  Antonio  Ratta 
and  Peter  Ratto,  share  and  share  alike,  the  remaining  one 
half  of  all  the  real  property  acquired  and  possessed  by  me 
after  my  marriage  to  my  present  wife,  Angela  Ratto,  and  all 
the  rest,  residue  and  remainder  of  the  personal  property  of 
which  I  may  die  possessed,  after  the  payment  of  the  legacies 
provided  for  in  clause  above  marked  'secondly'  of  this  will.'* 

It  appears  that  all  the  personal  property  of  the  estate  has 
been  exhausted  by  the  payment  of  the  expenses  of  adminis- 
tration, family  allowance,  etc.,  and  that  there  is  no  personal 
property  out  of  which  the  said  legacy  to  Antonio  Ratto  can 
be  satisfied;  and  respondents  contend,  and  the  court  below 
held,  that  the  legacy  must  fail  because  under  the  will  it  was 
to  be  a  charge  on  the  personal  property  alone.  We  see  no 
such  provision  in  the  will.  Certainly  the  second  clause,  in 
which  the  legacy  is  given,  does  not  provide  that  some  par- 
ticular property  or  fund  must  be  resorted  to  for  its  payment ; 
it  is  general  and  unconditioned.  Nor  does  the  fifth  clause 
direct  that  it  should  be  a  charge  only  upon  the  personal 
property,  and  there  is  no  other  provision  in  the  will  on  the 
subject.  Therefore,  leaving  out  of  view  for  the  present  any 
intent  of  the  testator  as  expressed  in  the  will,  the  general 
rule  on  the  subject  would  prevail,  which  is,  as  stated  in 
section  1360  of  the  Civil  Code,  that  the  property  of  a  testator 
must  be  resorted  to  for  the  payment  of  legacies  in  the  follow- 
ing order:  *'l.  The  property  which  is  expressly  appropri- 
ated by  the  will  for  the  payment  of  legacies ;  2.  Property  not 
disposed  of  by  the  will;  3.  Property  which  is  devised  or 
bequeathed  to  a  residuary  legatee ;  4.  Property  which  is  spe- 
cifically devised  or  bequeathed."  In  the  Estate  of  Neistrath, 
66  Cal.  330,  [5  Pac.  507],  the  court  leaves  it  somewhat  doubt- 
ful whether  by  said  section  1360  the  legislature  intended  to 
subject  specific  devises  to  the  payment  of  general  legacies; 
but  we  need  not  consider  that  question  here,  for  the  only- 
specific  devise  to  appellants  is  of  the  seventeen-acre  tract  men- 
tioned in  the  third  paragraph  of  the  wilL  The  clause  in  the 
fifth  paragraph  in  the  testator's  will,  ''the  remaining  one  half 
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of  all  the  real  property  acquired  and  possessed  by  me  after 
my  marriage,"  contains  no  description  of  the  property  de- 
vised, and  is  clearly  general  and  not  specific.  Moreover,  taking 
the  whole  will  together,  the  clear  intent  of  the  testator  was 
that  the  very  first  gift  which  he  makes,  in  the  second  para- 
graph, to  his  daughters  and  grandson  of  two  hundred  dollars 
each,  should  not  be  chargeable  upon  any  particular  fund  or 
property;  and  in  view  of  this  clear  intent  the  words  in  para- 
graph fifth,  "after  the  payment  of  the  legacies  provided  for  in 
clause  secondly  of  this  wull,"  should  be  construed  as  qualifying 
both  the  preceding  clauses,  and  is  easily  susceptible  of  that  con- 
struction. And  therefore  appellants  are  entitled  to  whatever 
residue  there  shall  be  of  both  the  **  remaining  one  half  of  the 
real  property  acquired,"  etc.,  and  of  the  personal  property, 
after  the  satisfaction  of  the  legacies. 

We  do  not  consider  the  fact  incidentally  appearing  in  the 
transcript  that  some  of  the  real  property  was  set  apart  to  the 
widow  and  minor  children  as  a  homestead;  for  the  transcript 
contains  an  express  stipulation  **that  the  only  question  in- 
volved in  this  proceeding  is  the  question  as  to  whether  or  not, 
under  the  terms  of  the  will  of  decedent,  any  of  the  real 
property  in  this  estate  is  chargeable  with  the  payment  of  the 
legacy  herein  involved." 

The  order  appealed  from  is  reversed,  with  directions  to  the 
court  below  to  order  sold  so  much  of  the  real  property  of 
the  estate  devised  to  appellants,  other  than  the  seventeen-acre 
tract,  as  may  be  necessary  to  satisfy  the  legacy  of  two  hundred 
dollars  to  Antonio  Ratto. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[L.  A.  No.  1434.     In  Bank.— August  16,  1906.] 

FRANCISCO  ESTUDILLO  and  FELICITAS  ESTUDILLO, 
Appellants,  v.  SECURITY  LOAN  AND  TRUST  COM- 
PANY OF  SOUTHERN  CALIFORNIA,  and  THO]VLAS 
KEEFE,  Respondents. 

Appeal  peom  Judgment — Order  Sustaining  Deicurree  to  CJomplaint— 
Amended  Demurrer. — An  amended  demurrer  to  the  complaint 
gupersedes  the  original,  and  being  the  only  demurrer  is  properly 
designated  as  **the  demurrer"  in  an  order  sustaining  "the  de- 
murrer," and  the  entry  of  the  judgment  cannot  be  deemed 
irregular  on  the  ground  that  the  amended  demurrer  was  not  passed 
upon.  • 

Id. — Action  to  Set  Aside  Foreclosure  Decree  and  Sale — ^Fraud  in 
Procurement — ^Accounting — Suppiciency  op  Complaint — A  com- 
plaint in  an  action  in  equity  to  set  aside  a  decree  foreclosing  a 
mortgage  for  fraud  in  its  procurement,  and  to  vacate  the  sale, 
and  cancel  the  certificate  and  deed,  and  for  an  accounting,  which 
alleges  a  fraudulent  collusion  between  the  attorney  for  the  plain- 
tiffs, who  were  mortgagors  defendant  in  foreclosure,  and  who  had 
instructed  him  to  defend  against  the  mortgage  debt,  and  the 
attorney  for  the  mortgagee,  who  jointly  stipulated  for  a  default 
judgment  for  the  full  amount  claimed  by  fraud,  knowing  that 
the  mortgagee  had  received  moneys  to  the  use  of  the  mortgagors 
in  the  sum  of  $9,600,  for  which  it  had  failed  to  account  or  to 
credit  upon  the  mortgage  debt,  and  that  the  property  was  agreed 
to  be  sold  by  a  commissioner  who  was  clerk  for  the  attorney  of  the 
mortgagee,  and  who  was  caused  to  disregard  the  rights  of  the 
mortgagors  in  the  sale  with  intent  to  deprive  plaintiffs  of  their 
lands,  shows  a  fraud  extrinsic  to  the  merits,  and  states  sufficient 
ground  in  equity  for  the  relief  sought. 

Id. — Discovery  op  Fraud  within  Six  Months — ^Denial  op  Motion  to 
Vacate  Decree— Reliep  in  Equity  not  Barred. — ^Although  the 
facts  constituting  the  alleged  fraud  were  known  by  plaintiffs 
within  six  months  after  the  decree,  and  although  a  motion  to 
vacate  the  decree  on  the  ground  of  surprise  and  excusable  neglect 
was  made  under  section  473  of  the  Code  of  Civil  Procedure  and 
denied,  the  alleged  fraudulent  collusion  did  not  thereby  become 
res  adjudicata,  and  relief  in  equity  against  it  was  not  barred,  the 
remedy  therefor  not  being  adequate  under  that  section.  [McFarland, 
J.,  dissenting.] 

Id. — Correct  Practice. — The  correct  practice  is  to  move  to  vacate  the 
judgment  under  section  473  of  the  Code  of  Civil  Procedure,  which,  if 
granted,  would  afford  the  most  expeditious  mode  of  securing  a  de- 
fense of  the  action;   but  if  it  is  unsuccessful,  the  injured  party  is 
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entitled  to  a  regular  trial  in  equity  upon  the  issue  of  fraud  in  its 
procurement. 

Id.  —  Limitation  op  Action  in  Equttt  fob  Fraud  —  Laches.  —  The 
limitation  of  an  action  in  equity  for  relief  on  the  ground  of 
fraud  is  three  years  after  the  discovery  of  the  fraud;  and  where 
that  period  has  not  expired  from  the  date  of  the  fraud,  the  right 
to  maintain  the  action  is  govemed  not  by  the  doctrine  of  laches, 
but  by  the  statute  of  limitations. 

Id. — ^Accountino  Prevented  by  Fraud  —  Rescission  Inapplicable. — 
Where  the  right  to  an  accounting  in  the  foreclosure  suit  was  pre- 
Tented  by  the  fraud  alleged,  the  right  to  maintain  the  action  does 
not  depend  upon  the  readiness  and  ability  of  the  plaintiffs  to  pay 
the  amount  found  due  upon  the  accounting.  They  are  entitled  to 
a  correct  determination  of  the  amount  of  their  indebtedness  and 
to  have  the  mortgaged  premises  sold  under  a  proper  decree.  The 
doctrine  of  restoration  under  rescission  of  a  contract  has  no 
application  to  cases  of  this  kind. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Conroy,  for  Appellants. 

B.  H.  F.  Variel,  and  John  G.  North,  for  Respondents. 

BEATTY,  C.  J.— The  plaintiffs,  who  are  husband  and  wife, 
mortgaged  certain  lands  to  secure  an  indebtedness  to  the 
defendant  Loan  and  Trust  Company,  a  corporation.  Under 
a  judgment  of  foreclosure,  entered  upon  their  default,  the 
mortgaged  premises  were  sold  to  the  corporation  by  its  co- 
defendant,  Keefe,  acting  as  special  commissioner  under  the 
decree.  The  object  of  the  present  action  is  to  obtain  a  decree 
vacating  the  foreclosure  sale,  canceling  the  certificates  and 
deeds  executed  and  recorded  in  pursuance  of  the  sale,  requir- 
ing the  corporation  to  account  for  moneys  received  by  it  from 
the  plaintiffs  and  from  others  to  their  use,  which  should  have 
been  credited  upon  the  mortgage  indebtedness,  and  for  gen- 
eral relief. 

The  grounds  upon  which  this  relief  is  claimed  are, — 1.  That 
the  foreclosure  decree  was  fraudulently  obtained  for  an  ex- 
cessive amount ;  and  2.  That  the  sale  of  the  mortgaged  premises 
was  unfairly  and  illegally  conducted  by  the  commissioner 
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acting  in  collusion  with  the  mortgagee,  for  the  purpose,  and 
with  the  effect,  of  discouraging  competition  of  bidders,  and 
thereby  enabling  the  mortgagee  to  become  the  purchaser  at 
a  price  much  below  the  actual  value  of  the  lands. 

The  complaint  was  filed  in  December,  1900.  The  defendants 
first  filed  a  general  demurrer  for  want  of  facts.  Afterwards, 
but  before  any  action  upon  that  demurrer,  they  filed,  as  of 
course,  an  amended  demurrer  specifying  more  particularly 
their  objections  to  the  complaint  for  want  of  facts,  and  adding 
the  special  objection  that  several  separate  and  distinct  causes 
of  action  had  been  united  and  combined  in  the  complaint 
without  a  separate  statement.  An  order  was  subsequently 
entered  in  the  cause  in  these  terms:  "It  is  ordered  that  the 
demurrer  be  sustained  and  ten  (10)  days  given  to  amend  the 
complaint."  Plaintiffs  declined  to  amend,  and  judgment  was 
entered  dismissing  the  action.  From  the  judgment  so  entered 
plaintiffs  appeal. 

The  first  point  urged  in  support  of  the  appeal  is  that  the 
judgment  was  erroneously  entered  because  it  appears  that  the 
only  demurrer  in  the  case  has  never  been  disposed  of.  The  ap- 
pellants contend  that  the  amended  demurrer  superseded  the 
original,  and  that  the  order  of  the  superior  court  is  by  its 
terms  confined  to  the  original,  leaving  the  amended  demurrer 
still  standing  as  an  obstacle  to  any  final  judgment.  It  is  true 
the  amended  demurrer  did  supersede  the  original,  and  thereby 
completely  disposed  of  it.  The  order  of  the  court  subsequently 
entered,  therefore,  had  nothing  to  operate  upon  except  the 
amended  demurrer,  and  is  to  be  construed  as  sustaining  it. 
This  is  doing  no  violence  to  the  terms  of  the  order.  A  de- 
murrer is  none  the  less  a  demurrer  because  it  has  been 
amended,'  and  the  last  amended  demurrer  in  a  case,  being  the 
only  demurrer,  is  properly  designated  as  "the  demurrer.*' 
The  entry  of  the  judgment  cannot  be  held  to  have  been  even 
irregular,  so  far  as  this  objection  is  concerned. 

The  more  serious  objections  to  the  judgment  remain  to  be 
considered,  and  among  these  the  first  in  order  and  importance 
is  the  claim  that  the  allegations  of  the  complaint,  if  true,  were 
sufficient  to  entitle  the  plaintiffs  to  a  decree  vacating  the  fore- 
closure judgment  upon  the  ground  that  it  was  procured  by 
fraud.  Assuming  the  truth  of  what  is  alleged,  there  can  be 
no  doubt  that  the  decree  of  foreclosure  was  procured  by  a 
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fraud  practiced  upon  the  court  of  a  character  entitling  the 
plaintiffs  to  the  relief  which  they  are  seeking  in  this  action, 
and  the  only  question  is  whether  their  complaint  does  not 
also  show  that  they  are  debarred  from  any  relief  in  equity 
by  the  fact  that  they  had  a  complete  remedy  by  motion  in  the 
foreclosure  suit — a  proceeding  which  they  took  and  in  which 
they  litigated  unsuccessfully  the  same  matters  which  they 
arc  endeavoring  to  relitigate  here.  The  facts  alleged  are  that 
plaintiffs  borrowed  of  the  Loan  and  Trust  Company  $12,675 
in  May,  1892,  giving  their  note  for  that  principal  sum,  and 
also  separate  interest  notes,  payable  semi-annually  for  a  period 
of  three  years.  To  secure  the  notes  they  mortgaged  a  tract 
of  land  containing  nine  hundred  and  fifty  acres,  which  had 
been  surveyed  and  platted  into  lots  and  blocks  as  an  addition 
to  the  town  of  San  Jacinto,  in  Riverside  County.  They  re- 
ceived in  cash  only  $1,874.44,  the  balance  of  the  loan  being 
retained  by  the  lioan  and  Trust  Company  to  satisfy  alleged 
prior  liens  upon  the  land.  They  have  never  had  any  account 
of  the  application  of  the  moneys  so  retained,  and  charge  that 
they  were  more  than  sufficient  to  satisfy  the  liens.  Between 
the  date  of  the  loan  and  the  25th  of  October,  1898,  plaintiffs 
paid  all  the  interest  notes,  and  besides  there  had  been  paid 
by  them  and  by  others  for  their  account  various  sums,  amount- 
ing in  the  aggregate  to  nine  thousand  six  hundred  dollars, 
which  the  corporation  has  appropriated,  and  for  which  it  has 
failed  to  account.  The  suit  to  foreclose  was  commenced 
October  22,  1898,  and  as  shown  by  the  default  judgment  sub- 
sequently entered,  the  corporation  alleged  an  indebtedness  of 
nearly  sixteen  thousand  dollars,  with  interest  from  May  1, 
1898.  The  sum  so  claimed  was,  on  any  calculation,  more  than 
could  have  been  due  at  that  date,  after  deducting  the  pay- 
ments alleged  to  have  been  made.  These  plaintiffs  retained 
an  attorney  to  defend  the  suit  to  foreclose,  and  communicated 
to  him  the  facts  constituting  their  defense.  He  interposed  a 
demurrer  to  the  complaint,  which  was  subsequently  overruled 
by  his  consent,  time  being  allowed  to  an^er.  A  week  before 
the  time  to  answer  expired  he  signed  and  filed  in  the  action 
the  following  stipulation : — 

'*The  defendants,  Francisco  Estudillo,  and  Felicitas  Estu- 
dillo,  his  wife,  named  in  said  action,  having  appeared  therein 
by  their  attorney,  Wilford  M.  Peck,  and  demurred  to  the 
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plaintiflE's  complaint,  and  said  demurrer  having  been  over- 
ruled by  the  above-entitled  court  on  the  8th  day  of  February, 
1899,  by  an  order  duly  entered  in  the  minutes  of  said  court; 
**Now,  therefore,  it  is  stipulated  and  agreed  by  and  between 
the  plaintiff  represented  by  its  undersigned  attorney,  duly 
authorized  thereto,  and  the  said  defendants,  Francisco  Estu- 
dillo  and  Felicitas  Estudillo,  his  wife,  by  their  said  attorney 
duly  authorized  thereto. 

**That  said  defendants  waive  the  service  of  notice  of  over- 
ruling of  said  demurrer,  and  further  waive  the  right  to  and 
refuse  to  further  appear  or  answer  in  said  action,  and  that  the 
plaintiff  shall  be  entitled  to  take  judgment  in  accordance  with 
the  prayer  of  its  complaint,  or  as  may  otherwise  be  ordered  by 
the  court  on  the  hearing  of  said  cause. 
''Dated  February  21,  1899. 

''B.  H.  F.  Variel, 

"Attorney  for  Plaintiff. 
*'WiLFORD  M.  Peck, 

'  *  Attorney  for  said  Defendants. ' ' 

On  the  same  day  the  cause  was  heard  and  judgment  of  fore- 
closure entered.  The  mortgage  indebtedness,  according  to  the 
complaint  and  judgment,  amounted  at  that  date  to  $18,464.98, 
to  satisfy  which,  and  costs,  the  lands  were  ordered  sold.  There 
was  besides  a  personal  judgment  entered  against  these  plain- 
tiffs for  one  thousand  dollars  attorney's  fee.  According  to 
the  allegations  of  the  complaint  in  this  action  a  much  smaller 
sum  remained  unpaid  on  the  mortgage  debt  than  was  found 
due  by  said  judgment,  and  the  mortgagee  must  be  deemed 
to  have  known  that  it  was  taking  judgment  for  an  excessive 
amount  upon  the  stipulation  of  an  attorney  who  was  sacrific- 
ing the  interest  of  his  clients  in  abandoning  their  valid  de- 
fense to  a  large  portion  of  the  claim  asserted  against  them. 
It  is  charged,  and  by  the  demurrer  admitted,  that  the  mort- 
gagee knew  prior  to  the  date  of  the  stipulation  that  said 
attorney  had  been  instructed  to  file  an  answer  for  these  plain- 
tiffs, and  that  he  had  no  authority  to  stipulate  for  a  judg- 
ment by  default.  That  the  stipulation  was  collusive  and 
fraudulent  in  fact  and  in  intent  is  repeatedly  charged,  and 
is  by  the  demurrer  admitted.  These  facts  so  admitted,  con- 
stitute a  fraud  extrinsic  and  collateral  to  the  issues  in  the 
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cause  which  entitles  the  plaintiffs  to  relief  in  this  action  un- 
less it  shall  be  held  that  their  sole  remedy  was  by  motion  in 
the  foreclosure  suit  to  vacate  the  judgment  on  the  ground  of 
surprise  and  excusable  neglect.  (Code  Civ.  Proc,  sec.  473.) 
The  facts  relevant  to  this  question  are  that  plaintiffs  first 
learned  of  the  stipulation  and  subsequent  proceedings  on  the 
14th  of  April,  1899,  and  immediately  discharged  their  said 
attorney,  and  on  the  19th  of  the  same  month  filed  a  motion  to 
set  aside  their  default  and  vacate  the  judgment.  This  motion 
was  overruled  by  the  superior  court  June  14th.  An  appeal 
from  that  order  was  taken  to  this  court,  and  was  still  pend- 
ing when  the  present  action  was  commenced  in  December, 
1900.  The  grounds  upon  which  that  motion  was  based  are 
not  stated  in  the  complaint,  but  counsel  in  their  briefs  make 
frequent  reference  to  the  report  of  our  decision  on  the  appeal 
from  the  order  (Security  Loan  and  Trust  Co,  v.  Estudillo,  134 
Cal.  166,  [66  Pac.  257]),  from  which  it  appears  that  the 
whole  question  mooted  was  that  of  the  authority  of  the  at- 
torney to  make  the  stipulation.  It  does  not  appear  from  that 
decision  that  any  question  of  fraud  on  the  part  of  the  Loan 
and  Trust  Company  was  litigated  or  involved  in  that  pro- 
ceeding unless  it  was  necessarily  involved  in  the  question  as 
to  the  authority  of  the  attorney  to  stipulate.  But  we  are 
clearly  of  the  opinion  that  in  this  case  we  cannot  take  notice 
of  the  record  on  that  appeal.  We'  are  here  confined  to  the 
facts  alleged  in  this  complaint,  which  merely  shows  that  the 
motion  to  vacate  was  made  and  overruled,  and  that  an  appeal 
from  the  order  was  pending  when  this  action  was  commenced. 
It  is  alleged  that  the  frauds  and  fraudulent  conduct  of  the 
defendant  corporation  were  discovered  about  the  10th  of 
October,  1899,  which  was  more  than  six  months  after  the 
entry  of  the  judgment.  These  alleged  frauds  consisted,  in 
addition  to  what  is  above  stated,  in  inducing  the  attorney  to 
execute  and  deliver  the  stipulation  for  judgment,  and  to  con- 
ceal his  unauthorized  proceedings  in  the  action,  in  ignoring 
the  proper  description  of  the  lands  in  the  foreclosure  judg- 
ment, and  causing  them  to  be  described  in  the  decree  and 
order  of  sale  as  nine  parcels  or  tracts,  which  could  not  be 
identified  by  reference  to  the  recorded  map  of  the  premises, 
in  naming  the  defendant  Keefe  as  commissioner  to  make  the 
sale  when  he  was  clerk  in  the  office  of  the  corporation's  at- 
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tomey,  and  in  causing  him  to  do  and  to  omit  to  do  various 
things  in  connection  with  the  sale  in  disregard  of  the  rights 
of  these  plaintiffs,  all  with  the  intent  and  purpose  of  enabling 
the  corporation  to  deprive  plaintiffs  of  their  lands. 

If  the  right  of  plaintiffs  to  maintain  this  action  depends 
upon  their  discovery  of  the  frauds  here  alleged  too  late  to 
make  them  the  ground,  or  one  of  the  grounds,  of  their  motion 
to  vacate  the  default  judgment  in  the  foreclosure  suit,  it 
must  be  held  that  their  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  They  allege  it  is  true 
that  the  frauds  of  the  corporation  defendant  were  discovered 
about  the  10th  of  October,  1899,  but  they  also  allege  that  they 
had  notice  of  the  judgment  and  the  stipulation  upon  which 
it  was  entered  in  April,  1899.  Necessarily  they  also  knew 
before  that  date  of  their  instructions  to  their  attorney  to  make 
their  defense  in  the  action  and  of  his  betrayal  of  their  cause. 
They  knew  that  the  judgment  was  for  an  excessive  amount 
and  that  the  corporation  must  have  'been  aware  of  the  fact 
when  its  complaint  was  filed.  They  knew  how  the  land  was 
described  in  the  decree,  and  the  manner  in  which  it  had  been 
arbitrarily  subdivided  for  the  purposes  of  the  sale ;  they  knew 
that  Keefe  had  been  appointed  commissioner  to  make  the 
sale,  and  what  his  connection  with  the  corporation's  attorney 
and  with  the  litigation  was.  In  short,  they  knew  all  the  facts 
which  they  now  allege  for  the  purpose  of  showing  the  fraud, 
except  the  fact  that  the  corporation  induced  their  attorney  to 
enter  into  the  stipulation,  and  to  conceal  his  proceedings. 
That  their  attorney  was  induced  by  the  corporation  to  consent 
to  the  default  judgment  was  a  fact  necessarily  to  be  inferred 
from  the  facts  which  they  knew,  and  since  they  discovered 
his  proceedings  in  time  to  make  their  motion,  his  attempted 
concealment,  whether  collusive  or  not,  is  a  circumstance  en- 
tirely immaterial  here. 

We  must,  therefore,  treat  this  complaint  as  showing,  not 
that  the  alleged  frauds  were  first  discovered  in  October,  1899, 
but  as  showLQg  that  they  were  known  to  plaintiffs  at  the 
time  they  gave  notice  of  their  motion  to  vacate  the  default 
judgment.  So  regarding  it,  the  question  presented  for  deci- 
sion is  whether  a  party  against  whom  a  judgment  excessive 
in  amount  has  been  entered  upon  a  fraudulent  and  collusive 
agreement  between  his  attorney  and  the  opposing  party  can 
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maintain  a  separate  suit  in  equity  to  vacate  such  judgment,  or 
enjoin  its  enforcement  when  it  appears  that  he  had  notice 
of  its  entry  and  the  fraud  in  its  procurement  in  ample  time 
to  have  moved  for  relief  under  section  473  of  the  Code  of  Civil 
Procedure. 

Upon  this  question  there  seems  to  be  a  conflict  of  authority 
in  other  jurisdictions,  and  we  have  not  been  referred  to  any 
decision  of  this  court  in  a  case  (jjearly  calling  for  a  determina- 
tion of  the  precise  point.  The  general  principle  that  equity 
will  not  interfere  to  vacate  or  enjoin  the  execution  of  a 
judgment  at  law  when  the  party  aggrieved  has  a  plain,  speedy, 
and  adequate  remedy  by  motion  to  vacate  the  judgment  or 
quash  the  execution,  or  by  an  appeal,  is  recognized  and  ap- 
plied in  many  cases,  but  the  question  whether  a  summary 
motion  to  be  supported  by  affidavits  is  an  adequate  remedy, 
and  therefore  exclusive,  in  a  case  such  as  this,  has  not  been 
directly  involved  or  decided  in  any  of  the  cases  that  have 
come  to  this  court,  with  the  possible  exception  of  California 
Beet  Sugar  Co.  v.  Porter,  68  Cal.  370,  [9  Pac.  313].  That 
was  a  case  very  much  like  this,  in  which  the  superior  court 
sustained  a  demurrer  to  the  complaint,  and  where,  on  the 
appeal,  respondent  contended  that  the  action  was  not  main- 
tainable because  the  plaintiff  had  a  plain,  speedy,  and  adequate 
remedy  by  motion.  In  response  to  this  objection  the  court 
said:  **It  has  been  held  in  Bibend  v.  Kreutz,  20  Cal.  109; 
Ketchwmy,  Crippen,  37  Cal.  223;  and  Ede  v.  Hazen,  61  Cal. 
360,  that  so  long  as  the  statutory  remedy  by  motion  to  set 
aside  a  judgment  exists,  the  assistance  of  a  court  of  equity 
cannot  be  invoked.  But  none  of  those  cases  involved  the 
question  of  judgment  fraudulently  taken  against  an  injured 
party  and  executed  by  a  sale  of  his  property.''  Further  on 
the  opinion  says:  "It  is  a  general  rule  that  if  relief  be  ob- 
tainable against  mistakes  or  errors  of  law  or  fact  committed  in 
a  judicial  proceeding  the  statutory  remedies  for  relief  must 
be  resorted  to  in  the  proceeding  itself.  But,  as  the  supreme 
court  of  the  United  States  says  in  United  States  v.  Throck- 
morton, 98  U.  S.  65,  66,  'there  is  an  admitted  exception  to 
this  general  rule  in  cases  where  by  reason  of  something  done 
by  the  successful  party  to  the  suit,  there  was  in  fact  no  ad- 
versary trial  or  decision  of  the  issue  in  the  case.  Where  the 
successful  party  has  been  prevented  from  exhibiting  fully  his 
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case,  by  fraud  or  deception  practiced  on  him  by  his  oi)ponent, 
as  by  keeping  him  away  from  court,  a  false  promise  of  a 
compromise,  or  where  the  defendant  never  had  knowledge  of 
the  suit,  being  kept  in  ignorance  by  the  acts  of  the  plaintiff; 
or  where  an  attorney  fraudulently  or  without  authority  as- 
sumes to  represent  a  party  and  connives  at  his  defeat;  or 
where  the  attorney  regularly  employed  corruptly  sells  out  his 
client's  interest  to  the  other  side;  these  and  similar  cases  which 
show  that  there  has  never  been  a  real  contest  in  the  trial  or 
hearing  of  the  case,  are  reasons  for  which  a  suit  may  be  sus- 
tained to  set  aside  and  annul  the  former  judgment  or  decree 
and  open  the  case  for  a  new  and  a  fair  hearing.'  "  From  all 
this  it  would  seem  that  the  judgment  of  reversal  in  that  case 
was  intended  to  be  rested  upon  a  distinction  as  to  the  remedy 
between  cases  of  judgments  obtained  by  fraud  of  the  plain- 
tiff, and  judgments  suffered  by  reason  of  surprise  or  ex- 
cusable neglect  on  the  part  of  the  defendant.  It  is  not,  how- 
ever, entirely  clear  from  the  report  that  the  question  was 
necessarily  involved,  though  it  may  have  been.  But  even  if 
what  was  said  in  that  case  should  be  regarded  as  obiter,  it  is 
still  entitled  to  respect,  and  in  the  absence  of  direct  authority 
upon  the  question  ought  to  be  followed  if  no  good  reason 
appears  for  laying  down  a  different  rule ;  and  no  such  reason 
is  suggested.  On  the  contrary,  it  appears  to  me  to  be  a 
salutary  rule.  The  burden  of  proof  rests  upon  no  one  more 
heavily  than  upon  a  plaintiff  seeking  relief  upon  the  ground 
of  fraud,  and  he  ought  not  to  be  unduly  hampered  as  to  the 
means  of  making  proof.  In  support  of  a 'motion  he  is  lim- 
ited to  ex  parte  affidavits  of  voluntary  witnesses  unless  the 
court  in  its  discretion  permits  a  wider  latitude.  In  a  separate 
suit  he  may  bring  unwilling  witnesses  into  court  by  subpoena, 
and  he  may  take  their  depositions.  The  remedy  is  ampler 
and  more  efficacious,  and  the  case  is  one  which  demands  the 
amplest  and  most  efficacious  remedy.  My  conclusion  is  that 
the  plaintiffs  had  the  right  to  maintain  this  suit,  notwith- 
standing they  knew  of  the  frauds  alleged  in  ample  time  to 
have  moved  upon  that  ground. 

But  it  is  objected  that  they  did  move,  and  that  their  right 
to  have  the  judgment  vacated  is  res  adjtidicata.  It  does  not, 
however,  appear  from  this  complaint  that  they  moved  upon 
the  ground  of  the  fraud  here  alleged,  and  the  report  of  our 
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decision  on  the  appeal  from  the  order  denying  the  motion 
shows  that  it  was  made  upon  the  ground  of  want  of  authority 
in  their  attorney  to  stipulate.  The  allegations  of  this  com- 
plaint do  not  show  that  the  order  denying  the  motion  to 
vacate  is  a  bar  to  this  action.  In  Black  on  Judgments  it  is 
said  (sec.  321) :  "In  an  action  to  set  aside  a  judgment  on  the 
ground  of  fraud,  neither  tho.  judgment  thus  sought  to  be 
vacated,  nor  an  order  refusing  to  set  aside  a  default  and  per- 
mit an  answer  in  that  case  can  be  set  up  as  a  bar  to  the  action. ' ' 
From  which  it  would  seem  to  follow  that  in  such  a  case  as  this 
the  correct  practice  would  be  to  move  promptly  under  section 
473  of  the  Code  of  Civil  Procedure,  and  if  defeated  in  that 
proceeding  to  commence  a  separate  action  for  relief  upon 
the  ground  of  the  plaintiff's  fraud — a  practice  to  be  com- 
mended as  convenient  and  expeditious  in  case  the  motion 
should  be  granted,  and  as  affording  the  injured  party  all  the 
advantage  of  a  regular  trial  of  the  issue  of  fraud  if  the  more 
summary  proceeding  proved  ineffectual. 

This  is  the  course  which  plaintiffs  have  taken,  and  if  the 
practice  is  admissible,  they  cannot  be  charged  with  lack  of 
diligence.  They  moved  promptly  for  relief  in  the  foreclosure 
suit,  and  before  that  motion  was  finally  decided  they  com- 
menced this  action. 

There  has  been  no  laches.  The  period  of  limitation  for 
actions  for  relief  on  the  ground  of  fraud  is  three  years  from 
the  discovery  of  the  fraud.  This  action  was  commenced  less 
thaii  two  years  after  its  commission.  The  cases  cited  by  re- 
spondent in  which  the  complaint  has  been  held  bad  for  failure 
to  show  how  and  when  the  fraud  was  discovered,  and  why 
it  was  not  sooner  discovered,  were  all  cases  in  which  the  action 
was  commenced  more  than  the  full  period  of  limitation  after 
the  commission  of  the  fraud.  In  such  cases  the  doctrine  of 
laches  applies,  but  in  a  case  like  this  the  right  to  maintain 
the  action  is  governed  by  the  statute  of  limitations. 

Nor  does  the  right  to  maintain  the  action  depend  upon  the 
readiness  and  ability  of  the  plaintiffs  to  pay  the  amount  that 
ftiay  be  found  due  on  an  accounting.  They  are  entitled  to  a 
correct  determination  of  the  amount  of  their  indebtedness  and 
to  have  the  mortgaged  premises  sold  only  under  a  proper  de- 
cree. What  has  been  said  in  the  cases  of  rescission  cited  by 
the  respondent  as  to  the  necessity  of  averring  readiness  and 
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ability  to  restore  what  has  been  received  under  the  contract 
has  no  application  to  such  cases  as  this. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  superior  court  must  be  reversed,  but  in  view  of  the  further 
proceedings  involved  in  this  conclusion  it  is  proper  to  add 
that  if  upon  a  trial  of  the  issues  it  shall  be  found  that  the  at- 
torney who  represented  these  plaintiffs  in  the  foreclosure  suit 
had  authority  from  them  and  acted  in  good  faith  in  stipulating 
for  judgment  according  to  the  prayer  of  the  complaint,  and 
that  no  fraud  was  practiced  by  the  defendant  corporation  in 
procuring  the  entry  of  the  decree,  the  plaintiff  will  have  no 
right  to  demand  that  the  sale  and  other  subsequent  proceed- 
ings be  vacated.  For  if  the  decree  was  not  in  accordance  with 
the  prayer  of  the  complaint  the  defendants  therein  had  a 
remedy  by  appeal,  and  that  remedy  was  exclusive,  and  if 
it  was  in  accordance  with  the  prayer  of  the  complaint  they 
cannot  now  object  to  a  sale  made  in  the  mode  authorized  by 
their  formal  consent.  In  other  words,  our  conclusion  is  that 
if  there  was  in  fact  no  fraud  in  the  procurement  of  the  judg- 
ment, the  plaintiffs  have  no  right  of  action. 

The  judgment  appealed  from  is  reversed  and  the  cause 
remanded,  with  instructions  to  the  superior  court  to  overrule 
the  demurrer  with  leave  to  the  defendants  to  answer. 

Shaw,  J.,  Sloss,  J.,  Angellotti,  J.,  Henshaw,  J.,  and 
Lorigan,  J.,  concurred. 

McFAELAND,  J.,  dissenting. — ^I  dissent,  and  adhere  to  the 
opinion  delivered  in  Department  affirming  the  judgment. 
[87  Pac.  24.]  I  think  that  the  case  clearly  comes  within  the 
rule  that  equity  cannot  be  invoked  where  there  is  a  remedy 
at  law.  Appellants  had  an  ample  remedy  for  their  alleged 
grievance  by  motion  under  section  473  of  the  Code  of  Civil 
Procedure.  They  availed  themselves  of  that  remedy  and  were 
defeated;  and  they  are  now  seeking  to  try  all  over  again  the 
matter  there  litigated.  If  their  statements  are  true,  they 
were  the  victims  of  the  *' surprise"  which  is  made  one  of  the- 
grounds  for  relief  in  section  473 ;  and  it  makes  no  difference 
that  the  surprise  was  the  result  of  alleged  fraud.  Moreover, 
if  the  decision  on  the  motion  were  no  bar  to  the  present  action 
because  of  fraud  involved,  then,  in  my  opinion,  there  is  no 
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sufScient  averment  in  the  complaint  of  facts  constituting 
fraud.  The  mere  averment  that  plaintiffs  **  procured  *'  de- 
fendants' attorney  to  make  the  stipulation,  etc.,  is. insufficient; 
the  procurement  may  have  been  by  proper  and  justifiable 
means. 

The  following  is  the  opinion  in  Department  referred  to  in 
the  dissenting  opinion : — 

McFARLAND,  J. — ^A  general  demurrer  to  the  complaint 
was  sustained,  and,  plaintiffs  not  offering  to  amend  within 
the  time  allowed,  judgment  was  entered  for  defendants.  Plain- 
tiffs appeal  from  the  judgment. 

In  appellants'  points  and  authorities  it  is  merely  asserted 
that  the  complaint  does  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  in  support  of  the  assertion  a  general  refer- 
ence is  made  to  eleven  paragraphs  of  the  complaint,  which  are 
designated  by  numbers.  There  is  nothing  more  in  the  points 
that  can  be  designated  as  argument,  and  no  aiithorities  are 
cited  except  section  694  of  the  Code  of  Civil  Procedure.  The 
complaint,  with  exhibits  attached,  occupies  seventy  pages  of 
the  transcript.  The  gist  of  the  complaint,  when  seen  through 
the  mass  of  the  matter  set  forth,  seems  to  be  this :  That  in  May, 
1892,  appellants  executed  to  the  defendant,  the  Security  Loan 
and  Trust  Company,  a  mortgage  on  certain  described  lots  of 
land  to  secure  certain  promissory  notes  made  by  appellants  to 
said  company;  that  on  October  22,  1898,  said  company  com- 
menced an  action  to  foreclose  said  mortgage,  and  that  appel- 
lants employed  an  attorney,  W.  D.  Peck,  to  defend  the  action ; 
that  the  attorney  filed  a  demftrrer  to  the  complaint,  which  was 
afterwards,  by  his  consent,  overruled;  that  on  February  21, 
1899,  the  said  attorney  made  and  filed  a  stipulation  on  the  part 
of  the  appellants  that  appellants  would  make  no  further  defense 
to  the  action,  that  their  default  be  entered,  and  that  judgment 
might  be  rendered  for  plaintiff  in  said  action  as  prayed  for  in 
his  complaint;  that  on  said  twenty-first  day  of  February,  1899, 
a  judgment  of  foreclosure  was  rendered  and  entered;  that  the 
defendant  herein,  Thomas  F.  Eeefe,  was  appointed  a  com* 
missioner  to  sell  the  mortgaged  premises ;  that  on  the  twenty- 
second  day  of  January,  1899,  said  Eeefe  did  sell  said  premises 
to  the  respondent  herein,  the  said  Security  Company,  and 
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gave  it  certificates  of  sale,  and  on  January  22,  1900,  executed 
to  respondent  deeds  for  the  land  so  sold.  The  main  purpose 
of  the  action  is  to  have  the  said  judgment  of  foreclosure  set 
aside,  and  the  said  sale  of  the  mortgaged  premises  vacated. 

It  is  averred  that  appellants'  attorney  in  the  foreclosure  case 
was  not  authorized  to  make  the  stipulation  above  noticed,  and 
that  he  did  so  by  the  procurement  of  the  plaintiff  in  said  ac- 
tion, etc.  But  it  is  also  averred  that  within  the  time  allowed 
by  section  473  of  the  Code  of  Civil  Procedure,  appellants 
moved  the  court  in  which  the  foreclosure  judgment  had  been 
entered  to  9et  aside  the  default  and  vacate  that  judgment,  that 
the  court  made  an  order  denying  said  motion,  and  that  appel- 
lants had  appealed  from  that  order.  It  appears  from  the 
records  of  this  court  that  the  appeal  from  the  said  order  was 
afterwards  heard  and  the  order  affirmed,  although  that  fact 
is  not  important  here,  and  perhaps  cannot  be  considered.  {Se- 
curity Land  and  Trust  Company  v.  Estudillo,  134  Cal.  166,  66 
Pac.  257].)  At  all  events,  the  appellants  by  said  motion  to 
vacate  the  judgment  had  an  ample  remedy  at  law  for  their 
alleged  grievance;  and  equity  will  not  interfere  where  the 
remedy  by  law  is  ample. 

It  is  averred  that  the  commissioner  sold  the  mortgaged 
premises  in  nine  different  parcels,  whereas  it  should  have  been 
sold  in  different  and  more  numerous  parcels  as  demanded  by 
appellants  by  written  notice  served  on  the  commissioner,  and 
that  therefore  the  said  sale  was  void.  But,  in  the  first  place, 
there  is  no  averment  of  facts  showing  that  appellants  were 
injured  by  the  manner  of  sale;  and,  in  the  second  place,  it 
was  decreed  in  the  judgment  that  the  sale  should  be  made  in 
nine  named  parcels,  and  the  conrfnissioner  in  making  the  sale 
followed  the  judgment,  and,  such  being  the  case,  the  only 
remedy  for  the  alleged  grievance  was  an  appeal  from  the 
judgment.  In  Ontario  Land  etc,  Co.  v.  Bedford,  90  Cal.  181, 
[27  Pac.  39],  and  Marston  v.  White,  91  Cal.  327,  [27  Pac. 
588],  it  is  said  that  the  provision  of  section  694  of  the  Code 
of  Civil  Procedure — that  upon  the  sale  under  execution  of 
land  consisting  of  several  well-known  lots  or  parcels  the  par- 
cels must  be  separately  sold,  and  according  to  the  direction  of 
the  judgment  debtor  if  he  be  present  at  the  sale — applies  to  a 
sale  under  a  judgment  of  foreclosure  only  when  the  judgment 
is  silent  as  to  the  method  of  sale;  and  while  what  is  said  in 
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those  cases  may  not  be  a  direct  adjudication  on  the  subject, 
still  the  rule  must  undoubtedly  be  as  there  stated.  That  part 
of  the  judgment  in  the  foreclosure  suit  which  directs  how  the 
mortgaged  premises  shall  be  sold  is  certainly  not  void ;  and,  if 
it  was  erroneous,  the  only  remedy  was  by  appeal  from  the 
judgment. 

The  foregoing  are  the  main  points  in  the  case,  and  we  see 
nothing  else  necessary  to  be  specially  noticed.  The  complaint 
do^s  not  state  facts  sufiScient  to  constitute  a  cause  of  action 
and  the  demurrer  was  properly  sustained. 

The  judgment  appealed  from  is  aflSrmed. 


[L.  A.  No.  1733.    Department  Two.— August  17,  1906.] 

SARAH  C.  FORSYTHE,  Administratrix  of  Estate  of  J.  W. 
Forsythe,  Deceased,  Appellant  and  Respondent,  v.  LOS 
ANGELES  RAILWAY  COMPANY,  Appellant,  and 
LOS  ANGELES  HAY  STORAGE  COlffANY,  Re- 
spondent. 

Action  fob  Death  of  Street  Bailwat  Passenger — Joint  Negligence 
— CJontributoby  Negugence. — In  an  action  for  the  death  of  a 
street  railway  passenger  alleged  to  have  been  caused  hy  the  joint  . 
negligence  of  the  street  railway  company,  in  collision  of  its  car  with 
the  team  and  wagon  of  a  storage  company,  although  the  storage 
company  would  be  chargeable  with  contributory  negligence  in  an 
action  for  loss  of  its  team,  yet,  where  the  deceased  was  not 
chargeable  with  contributory  negligence,  the  street  railway  company, 
whose  negligence  proximately  caused  the  death  of  its  passenger, 
cannot  defend  the  action  on  the  ground  that  the  storage  company 
contributed  to  the  injury  which  resulted  in  the  death. 

Id. — Contribution  between  Joint  Tort-feasors — CJonstruction  of 
Ck)DE — ^Pabty  Aggrieved. — The  rule  that  there  is  no  contribution 
between  joint  tort-feasors,  is  not  changed  by  section  709  of  the 
Code  of  Civil  Procedure;  and  the  street  railway  company  is  not  a 
party  aggrieved  that  can  complain  upon  appeal  from  the  judgment 
against  it  that  no  judgment  was  rendered  against  the  storage 
company. 

Id. — Obligation  of  Street  Bailwat  Company  to  Passengers — Burden 
or  Proof. — The  street  railway  company  was  bound  to  use  the  high- 
est degree  of  care  for  the  safety  of  its  passengers,  and  in  case  of 
an  injury  to  a  passenger  from  the  result  of  a  collision,  the  burden 
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is  upon  it  to  show  that  it  was  not  guilty  of  any  negligence  which 
in  whole  or  in  part  caused  the  injury. 

Id. — Negligence  op  Motobman. — The  motorman  of  the  street-car  did 
not  exercise  the  highest  degree  of  care  to  protect  his  passengers 
when,  seeing  the  team  of  the  storage  company  closely  approaching 
the  crossing  with  no  evidence  of  the  driver's  intention  to  stop, 
and  knowing  that  if  he  continued  on  his  course  a  collision  would 
be  inevitable,  he  made  no  reasonable  effort  to  avoid  the  collision, 
which  he  might  have  easily  prevented. 

Id. — Appeal  raoic  Judgment  in  Favoe  of  Storage  Oompany — ^Findings 
— Ultimate  and  Peobattvb  Facts — ^Affirmance. — ^Upon  appeal  by 
plaintiff  from  the  judgment  in  favor  of  the  storage  company, 
where  there  was  no  motion  for  new  trial,  or  statement  of  the 
evidence,  but  merely  a  motion  to  change  the  conclusions  of  law, 
and  render  judgment  against  it,  and  the  ultimate  fact  is  found 
that  the  collision  and  injuries  to  the  deceased  were  not  caused  by 
its  negligence,  and  there  is  no  finding  of  probative  facts  neces- 
sarily inconsistent  with  the  ultimate  fact,  or  appearing  to  dispose 
of  all  the  facts  involved  in  the  pleadings  and  all  the  facts  in 
the  case,  the  judgment  must  be  affirmed. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  appeal  from  an  order  refusing  a  new  trial 
to  appellant  railway  company.    N.  P.  Conrey,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Valentine  &  Newby,  for  Plaintiff,  Appellant  and  Respond- 
ent. 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher,  for  Railway 
Company,  Appellant. 

E.  W.  Freeman,  A.  D.  Laughlin,  and  Henry  J.  Stevens,  for 
Storage  Company,  Respondent. 

McFARLAND,  J.— On  the  sixteenth  day  of  March,  1903,  J. 
W.  Forsythe,  since  deceased,  was  a  passenger  on  a  street-car 
of  the  defendant  the  Los  An'geles  Railway  Company,  which  was 
running  southerly  on  Main  Street  in  the  city  of  Los  Angeles. 
He  was  seated  in  the  front  part  of  the  car  on  the  easterly 
side,  and  in  a  seat  provided  by  the  railroad  oompany  for 
passengers.  As  the  car  was  crossing  Seventh  Street  there 
was  a  collision  between  the  car  and  a  large  heavily  loaded 
wagon  of  the  other  defendant,  the  Los  Angeles  Hay  Storage 


Digitized  by 


Google 


Aug.  1906.]       FoRSYTHB  V,  Los  Angeles  Ry.  Co.  571 

Company,  and  driven  by  one  of  its  employees;  and  by  this 
collision  the  said  Forsythe  received  injuries  from  which  he 
afterwards  died.  This  action  was  brought  by  his  administra- 
trix, who  is  also  his  widow,  against  both  of  said  defendants  to 
recover  damages  for  his  death,  the  plaintiff  alleging  that  the 
death  was  caused  by  the  negligence  of  both  the  said  defendants. 
(For  brevity,  the  said  first-named  defendant  will  be  here- 
after called  the  railway  company,  and  the  other  defendant  the 
storage  company.)  The  case  was  tried  without  a  jury,  and 
the  court  found  that  the  injuries  were  caused  by  the  negli- 
gence of  the  said  railway  company,  and  that  the  other 
defendant,  the  storage  company,  was  not  guilty  of  any  negli- 
gence in  the  premises.  It  found  the  amount  of  the  damage  \ 
to  be  four  thousand  dollars,  to  which  finding  no  exception  is  ' 
taken;  and  it  rendered  judgment  for  plaintiff  against  the 
railway  company  for  the  aforesaid  amount  of  money,  but 
rendered  judgment  for  costs  against  plaintiff  in  favor  of  the  ) 
storage  company.  The  defendant  the  railway  company  made  ' 
a  motion  for  a  new  trial,  which  having  been  denied,  it  appeals 
from  the  order  denying  said  motion,  and  also  from  the  judg- 
ment. The  plaintiff  being  dissatisfied  because  judgment  was 
not  given  her  also  against  the  storage  company,  moved  the 
court,  under  sections  663  and  663l^  of  the  Code  of  Civil  Pro- 
cedure, to  amend  the  conclusions  of  law  so  as  to  show  that 
plaintiff  was  entitled  to  judgment  against  both  defendants; 
and  this  motion  having  been  denied,  the  plaintiff  appeals 
from  the  order  denying  it,  and  also  from  that  part  of  the 
judgment  which  i^  in  favor  of  the  said  storage  company  and 
against  plaintiff,  and  which  adjudged  that  the  plaintiff  take 
nothing  against  said  defendant  and  that  the  latter  recover  its 
costs  against  plaintiff.  Plaintiff  did  not  make  any  motion 
for  a  new  trial. 

1.  Appeals  of  the  appellant  the  railway  company. 

This  appellant  saved  a  few  exceptions  to  rulings  as  to  the 
admissibility  of  evidence,  but  we  do  not  think  it  necessary  to 
notice  these  exceptions  in  detail,  because  they  relate  to  trivial 
matters  which  could  have  had  no  effect  upon  the  decision  of 
the  case.  The  main  contention  is  that  the  evidence  is  not ' 
sufficient  to  support  the  finding  that  the  collision  was  caused  ; 
by  any  negligence  of  appellant ;  but  this  contention  is  not  main- 
tainable.   No  doubt,  the  appellant  makes  a  strong  showing  that 
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the  other  defendant,  the  storage  company,  was  guilty  of  negli- 
gence which  contributed  to  the  accident;  and  in  an  action 
brought  by  the  storage  company  to  recover  damages  from  the 
railway  company  for  injury  done  to  its  team  by  the  collision 
the  railway  company  would  perhaps  have  a  good  defense  in 
the  contributory  negligence  of  the  plaintiff  in  such  an  action. 
But  the  deceased  was  not  guilty  of  any  contributory  negli- 
gence, and  if  the  negligence  of  the  railway  company  was  a 
cause  of  the  damage,  it  has  no  defense  to  this  present  action 
in  the  fact  that  the  negligence  of  the  storage  company  also 
contributed  to  that  damage.  This  appellant  must  show  that 
it  was  not  guilty  of  any  negligence  which  in  whole  or  in  part 
caused  the  injury;  and  we  do  not  think  that  it  makes  such 
.  showing.  It  must  be  remembered  that  the  deceased  was  a 
passenger  on  appellant's  car,  and  that  it  owed  him  the  very 
r~  highest,  care.  Immediately  before  the  accident  the  driver  of 
'  the  hay-wagon  going  westerly  along  Seventh  Street  was  about 
»  forty  feet  distant  from  the  point  of  the  accident  when  he  was 
seen  by  the  motorman  of  the  car  of  the  appellant,  which  was 
coming  at  the  rate  of  about  eight  miles  an  hour  southerly  on 
Main  Street  towards  the  place  where  the  driver  would  cross 
Main  Street  if  he  kept  on  his  course.  The  motorman  was 
about  one  hundred  and  twenty-five  feet  from  the  point  of  the 
accident  when  he  saw  the  driver  of  the  wagoil  thus  closely 
f  approaching  the  crossing.  Neither  the  driver  nor  the  motor- 
man  made  any  effort  to  avoid  the  collision  until  it  was  too  late 
to  accomplish  that  result.  The  court  found,  and  the  evidence 
;  supports  the  finding,  **that  said  motorman  seeing  said  hay- 
wagon,  did  not  check  the  speed  of  said  car  until  it  reached 
Seventh  Street,  when  he  threw  off  the  current;  that  neither 
the  said  driver  nor  the  said  motorman  made  any  attempt  to 
i  stop  his  respective  vehicle  until  the  same  was  so  close  to  the 
said  point  of  accident  that  a  collision  was  inevitable' ';  that 
the  motorman  did  not  apply  his  air-brakes  until  he  was  nearly 
at  the  center  of  Seventh  Street,  when  he  did  apply  the  brakes 
and  ** stopped  the  car  within  15  or  20  feet,"  and  that  **when 
the  said  motorman  applied  the  air-brakes  both  the  said  car 
and  the  said  hay-wagon  were  within  a  few  feet  of  the  point 
of  collision."  Appellant  contends  that  it  was  the  duty  of 
the  driver  of  the  wagon  to  stop  until  the  car  had  passed,  and 
that  therefore  the  motorman  was  not  negligent  in  continuing 
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at  the  usual  speed;  and  there  is  a  good  deal  of  argument  on  ( 
the  question  whether  or  not  the  car  had  a  right  of  way  over  \ 
the  crossing  superior  to  that  of  the  wagon.  These  questions 
would  be  significant  in  an  action  brought  by  one  of  the  two 
defendants  against  the  other  for  damage  to  the  plaintiff  in 
such  an  action  caused  by  the  collision.  But  in  the  case  at  bar  - 
the  railroad  company  should  have  exercised  the  highest  care 
towards  the  deceased;  and  it  certainly  cannot  be  truly  said 
that  the  motorman  did  exercise  the  highest  degree  of  care 
to  protect  his  passengers,  when,  seeing  the  team  closely  ap- 
proaching the  crossing,  with  no  evidence  of  the  driver's  in- 
tention to  stop,  and  knowing  that  if  he  continued  on  his 
course  a  collision  would  be  inevitable,  he  made  no  reasonable 
effort  to  avoid  such  collision.  Whatever  chances  he  might 
have  taken  as  to  liability  for  damages  to  the  team  and  driver, 
he  had  no  right  to  expose  his  passengers  to  the  danger  of  a 
collision  which  seemed  likely  to  occur  and  which  he  might 
have  easUy  prevented. 

This  appellant  further  contends  that  even  if  the  judgment 
against  it  could  be  considered  as  right,  still  the  court  erred 
in  not  also  rendering  judgment  against  the  other  defendant, 
the  storage  company,  because,  as  is  claimed,  the  evidence 
showed  that  the  said  other  defendant  was  also  guilty  of  negli- 
gence which  contributed  to  the  injury.  But  the  appellant  is  not 
a  party  aggrieved  by  the  refusal  of  the  court  to  give  judgment 
against  the  storage  company,  even  if  such  refusal  could  be 
considered  erroneous  as  against  plaintiff.  It  is  beyond  doubt  ( 
the  well-established  general  rule  that  there  is  no  right  of  con-  } 
tribution  between  joint  tort-feasors.  Appellant  contends  that  v 
this  rule  has  been  changed  by  section  709  of  the  Code  of  Civil 
Procedure;  but  we  do  not  think  so.  That  section  does  not 
pretend  to  deal  with  the  matter  of  the  right  of  contribution 
between  tort-feasors.  Its  plain  intent  is  to  simply  provide 
that  when  there  is  a  judgment  against  two  or  more  defendants 
who  are  entitled  to  contribution  from  each  other  and  one 
pays  the  whole  or  more  than  his  proportion  thereof,  **the  per- 
son so  paying  or  contributing  is  entitled  to  the  benefit  of  the 
judgment  to  enforce  contribution  or  repayment,  if  within  ten 
days  after  his  payment  he  file  with  the  clerk,"  etc.  It  simply 
gives  to  a  judgment  debtor  entitled  to  contribution  the  sum- 
mary remedy  of  using  the  judgment  itself  to  enforce  the 
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contribution,  and  relieves  him  of  the  necessity  of  pursuing 
some  more  tedious  and  inadequate  proceeding  for  enforcing 
said  contribution.  It  is  only  an  amendment  to  the  law  of  pro- 
cedure ;  and  the  general  rule  is  that  an  amendment  to  or  pro- 
vision in  the  law  of  procedure  does  not  change  the  substan- 
tive law,  unless  the  language  used  necessarily  leads  to  that 
result.  And  it  certainly  cannot  be  said  that  the  legislature 
while  enacting  section  709  as  a  part  of  the  law  of  procedure 
necessarily  intended  to  change,  or  did  change,  the  funda- 
mental principle  that  there  is  no  right  of  contribution  between 
joint  tort-feasors.  Moreover,  the  section  in  terms  relates  only 
to  cases  where  judgments  had  been  rendered,  and  therefore 
it  does  not  apply  to  the  case  at  bar. 

2.  The  appeals  of  the  plaintiff. 

On  these  appeals  plaintiff  contends  that  the  court  should 
have  given  her  judgment  against  the  storage  company  as  well 
as  against  the  railway  company.  As  this  appellant  did  not 
move  for  a  new  trial,  we  cannot,  on  her  appeal,  consider  the 
question  of  whether  or  not  the  evidence  shows  negligence  on 
the  part  of  the  storage  company;  we  can  look  only  at  the 
findings.  Appellant  contends  that  upon  the  findings  judgment 
should  have  gone  against  the  storage  company.  But  the 
court  found  the  ultimate  fact  that  the  collision  and  the  injuries 
to  the  deceased  "were  not  caused  by  the  negligence  of  the 
defendant,  Los  Angeles  Hay  Storage  Company,  or  by  any  of 
its  agents,  servants  or  employees,  but  solely  by  the  negligence  of 
the  agents, ' '  etc.,  of  the  railway  company.  Appellant  contends 
that  this  finding  of  the  ultimate  fact  should  be  considered  as 
overcome  by  certain  findings  of  probative  facts  which  are 
claimed  to  be  inconsistent  with  the  finding  of  the  ultimate 
fact ;  but  this  contention  cannot  be  maintained.  The  findings 
^of  the  probative  facts  relied  on  are  that  the  driver  of  the 
wagon  saw  the  car  approaching  when  it  was  about  one  hun- 
dred and  twenty-five  feet  distant  from  the  point  of  the  acci- 
dent, and  did  not  stop  his  team,  but  did  afterwards,  when  it 
was  too  late,  attempt  to  stop,  but  **the  wagon  was  loaded  with 
three  or  four  tons  of  hay  and  was  of  unwieldy  bulk  and 
weight,  and  was  then  so  close  to  the  track,  and  to  the  car  of 
said  defendant,  the  Los  Angeles  Railway  Company,  that  before 
the  wagon  could  be  entirely  stopped  the  end  of  its  tongue 
struck  said  car  and  scraped  along  its  side.'*    In  the  first  place, 
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it  does  not  clearly  appear  that  these  findings  of  the  probative 
facts  are  inconsistent  with  the  finding  of  the  ultimate  fact. 
The  railroad  operated  by  the  railway  company  was  a  street 
railroad,  not  a  steam  railroad  running  through  the  country 
at  great  speed  and  with  heavy  trains  which  cannot,  like  a 
street-car,  be  stopped  within  a  short  distance;  and  under  the 
circumstances  detailed  by  the  findings  we  could  not  well  say 
that  the  driver  of  the  wagon  did  not  exercise  reasonable  judg- 
ment in  determining  that  he  could  pass  the  crossing  before  the 
car  would  reach  him,  and  in  not  trying  to  stop  sooner  than  he 
did.  But,  in  the  second  place,  the  general  rule  is  that  the 
finding  of  the  ultimate  fact  prevails  in  support  of  the  judg- 
ment notwithstanding  a  finding  of  a  probative  or  evidentiary 
fact  which  tends  to  show  that  the  ultimate  fact  was  found 
against  the  evidence.  And  findings  of  probative  facts  will  not 
invalidate  the  finding  of  an  ultimate  fact  unless  the  latter  is 
based  on  the  former,  and  is  entirely  overcome  thereby,  and 
unless,  also,  it  appears  that  these  findings  of  probative  facts 
dispose  of  all  the  facts  involved  in  the  pleadings,  and  that  the 
facts  found  constitute  all  the  facts  in  the  case.  {Semple  v. 
Cook,  50  Cal.  26;  Smith  v.  Acker,  52  Cal.  219;  Wood  v.  Pen- 
dola,  78  Cal.  287,  [20  Pac.  168] ;  Commercial  Bank  v.  Redfield, 
122  Cal.  407,  [55  Pac.  160],  and  cases  there  cited.)  And 
such  a  condition  is  certainly  not  presented  in  the  case  at  bar. 
The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  3089.     In  Bank.— August  17,  1906.] 

ETHEL    W.    CROCKER,    Respondent,    v.    JOSEPH    H. 
SCOTT,  Tax-Collector,  etc..  Appellant. 

Taxation — Shares  of  Stock  m.  National  Banks — Statutes  of 
United  States  —  Poutical  Code  —  State  Discrimination. — The 
assessment  for  taxation  by  the  state  of  shares  of  stock  in  national 
banks,  authorized  by  section  5219  of  the  Revised  Statutes  of  the 
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United  States,  under  the  restriction  "that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  such  state,"  and  also  author- 
ized in  pursuance  of  that  section  hj  sections  3608,  3609,  and  3610 
of  the  Political  Code,  as  changed  and  enacted  in  1899,  which  embody 
the  same  restriction,  is  not  subject  to  the  objection  that  the  method 
of  assessment  and  taxation  of  national  bank  shares  under  the 
Political  Code  does  in  its  practical  execution  discriminate  in  favor 
of  state  banks  and  state  moneyed  corporations  and  against  national 
banks. 

Id. — Different  Mode  or  Assessment — Inclusion  or  Same  Elements 
— Federal  Decisions. — Under  the  decisions  of  the  federal  courts, 
the  mere  fact  that  the  shares  of  stock  in  state  banks  and  state 
moneyed  corporations  are  not  permitted  to  be  assessed  in  this 
state,  is  not  sufficient  to  show  a  discrimination  in  the  assessment 
and  taxation  of  shares  of  stock  in  national  banks,  provided  a 
different  method  adopted  by  the  state  for  the  assessment  and 
taxation  of  such  state  corporations,  accomplishes  the  inclusion  in 
the  assessment  of  the  property  of  said  state  corporations  of  all 
the  elements  which  are  embraced  in  the  assessment  of  shares  of 
stock  in  national  banks  to  the  holders  thereof. 

Id. —  Construction  or  State  Constitution  and  Laws  —  Exclustvb 
Province  or  This  Court. — The  interpretation  of  the  constitution 
and  laws  of  this  state  by  this  court  is  recognized  by  the  decisions 
of  the  federal  courts  as  conclusive  and  binding  upon  the  supreme 
court  of  the  United  States  and  all  federal  courts;  and  there  is 
nothing  in  the  decisions  of  the  supreme  court  of  the  United  States 
to  preclude  this  court  from  holding  that,  under  the  constitution 
and  laws  of  this  state,  the  assessing  officers  are  compelled,  in  their 
valuation  of  the  property  of  state  banks  and  other  state  moneyed 
corporations,  to  include  all  those  elements  of  value  which  would 
be  embraced  in  an  assessment  of  the  shares  of  stock  therein. 

Id. — Constitutionality  or  Exemption  or  State  Shares  —  Double 
Taxation. — ^Under  the  constitution  of  1879,  specifically  requiring 
the  assessment  and  taxation  of  shares  of  stock,  an  assessment 
thereof  according  to  the  market  value  as  required  by  law,  would 
include  every  element  entering  into  and  giving  value  to  the  shares; 
and  the  decision  of  this  court  in  Burke  v.  Badlam,  57  Cal.  594, 
sustaining  the  constitutionality  of  section  3608  of  the  Political 
Code,  exempting  such  shares  from  taxation,  rests  solely  upon  the 
consideration  that  by  the  taxation  of  the  entire  property  of  the 
corporation,  including  its  franchise,  every  element  giving  value  to 
its  shares  was  included,  and  that  to  tax  the  shares  besides  would 
be  double  taxation,  not  contemplated  by  the  constitution  or  laws. 
This  construction  of  the  constitution  and  laws  has  been  for  more 
than  twenty-five  years  the  only  warrant  for  the  enforcement  of 
the  statute  exempting  the  assessment  of  shares  of  stock  in  state 
corporations. 
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Id.— System  or  State  Taxation — Assessment  of  Corporate  Fran- 
chise.— ^Under  our  system  of  state  taxation,  as  construed  hj  the 
decisions  of  this  eourt|  all  of  the  intangible  propertj  of  a  cor- 
poration, including  its  good-will,  or  dividend-  or  profit-earning 
power,  may  be  properly  included  in  the  assessment  of  its  franchise, 
the  value  of  which  is  to  be  ascertained  by  deducting  from  the 
aggi'egate  market  value  of  the  shares  the  value  of  the  tangible 
property  of  the  corporation. 

Id. — ^Remedy  by  Injunction  —  Enforcement  of  Illbqal  Tax. — The 
equitable  remedy  by  Injunction  will  not  be  granted  to  restrain 
proceedings  of  officers  to  enforce  a  tax  under  the  laws  of  the 
state  merely  on  the  ground  that  the  tax  sought  to  be  enforced  is 
illegal,  unless  it  appears  necessary  to  protect  ■  the  rights  of  the 
property-owner  and  that  he  has  no  adequate  remedy  at  law.  Acts 
not  creating  a  doud  upon  the  title  of  the  taxpayer  will  not  be 
enjoined;  and  no.  doud  upon  real  property  can  be  created  by 
mere  sale  of  the  property  to  the  state  before  the  time  comes  for 
the  execution  of  a  deed  to  the  state.  ^ 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  dissolve  an  injunc- 
tion.   Carroll  Cook,  Judge. 

The  facts  are' stated  in  the  opinion  of  the  court 

Franklin  K  Lane,  City  Attorney;  Percy  V.  Long,  City 
Attorney,  W.  F.  Brobeck,  Assistant  City  Attorney;  William 
G.  Burke,  City  Attorney,  and  A.  S.  Newburgh,  Assistant  City 
Attorney,  for  Appellant. 

Lloyd  &  Wood,  and  W.  S.  Wood,  for  Respondent 

ANGELLOTTI,  J.— Plaintiff,  who  is  the  owner  of  5,096 
shares  of  the  capital  stock  of  the  Crocker-Woolworth  National 
Bank,  sought  by  this  action  to  have  it  adjudged  that  the  assess- 
ment and  taxation  of  said  shares  for  the  fiscal  year  ending 
June  30,  1901,  were  illegal  and  void,  and  to  obtain  an  injunc- 
tion restraining  defendant  tax-collector  from  selling  or  declar- 
ing sold  to  the  state,  on  account  of  said  taxes,  certain  real 
property  of  plaintiff  also  assessed  to  her,  and  upon  which  said 
taxes  on  the  shares  of  stock  constituted  a  lien  (PoL  Code,  sec. 
3717),  or  making  any  certificate  of  such  sale,  and  for  such 
other  relief  as  might  be  proper.  By  the  allegations  of  her 
complaint,  filed  June  12,  1901,  it  appeared  that  the  defendant 
had  advertised  said  real  property  for  sale  on  account  of  said 
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taxes,  and  would  on  June  24,  1901,  unless  restrained,  sell  said 
property  to  the  state  of  California,  and  enter  the  words  *'Sold 
to  the  state*'  on  the  delinquent  assessment-list  opposite  the  tax 
levied  on  the  property  of  plaintiff,  and  execute  a  certificate  of 
delinquent  tax  sale  for  said  real  property,  dated  June  24, 1901, 
to  the  state,  and  that  five  years  thereafter  he,  or  his  successor 
in  office,  would  execute  a  deed  of  said  real  property  conveying 
to  the  state  the  absolute  title  to  said  property.  An  injunction 
pendente  lite  was  asked  for,  and  upon  the  filing  of  the  com- 
plaint such  an  injunction  was  issued,  restraining  defendant 
from  selling  or  declaring  sold  said  real  property  to  the  state 
of  California,  from  making  the  entry  '*Sold  to  the  state"  on 
the  delinquent  assessment-book  opposite  the  tax  levied  on 
plaintiff's  property,  from  making  out  or  executing  a  certificate 
of  delinquent  tax  sale  to  said  property,  and  from  in  any  man- 
ner "interfering  with  said  property. 

Upon  the  filing  of  the  answer,  in  which  the  allegations  as  to 
the  invalidity  of  the  tax  were  denied,  defendant  moved  that 
this  injunction  pendente  lite  be  dissolved.  This  motion  was 
denied.  ITiis  is  an  appeal  by  defendant  from  the  order  re- 
fusing to  dissolve  such  injunction. 

The  principal  question  involved  on  this  appeal,  and  the  one 
principally  discussed  by  counsel,  is  as  to  the  proper  construc- 
tion of  our  revenue  laws  relative  to  the  assessment  and  taxation 
of  the  property  of  California  corporations,  which  question  is 
of  considerable  practical  importance,  in  view  of  the  decision 
of  the  United  States  supreme  court  in  the  recent  case  of  San 
Francisco  National  Bank  v.  Dodge,  197  U.  S.  70,  [25  Sup.  Ct. 
384]. 

The  assessment  and  taxation  of  plaintiff's  shares  of  stock 
were  made  under  the  supposed  authority  of  the  act  of  1899 
(Stats.  1899,  p.  96)  amending  section  3608  of  the  Political 
Code,  and  adding  two  new  sections  to  said  code,  known  as 
sections  3609  and  3610.  By  these  sections,  it  is  required  that 
the  stockholders  in  every  national  banking  association  doing 
business  in  this  state  and  having  its  principal  place  of  busi- 
ness herein,  **  shall  be  assessed  and  taxed  on  the  value  of  their 
shares  of  stock  therein,"  the  same  to  be  '* valued  and  assessed 
as  is  other  property  for  taxation."  It  is  provided  that  in  mak- 
ing such  assessment  to  each  stockholder,  "there  shall  be  de- 
ducted from  the  value  of  his  shares  of  stock  such  sum  as  is  in 
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the  same  proportion  to  such  value  as  the  total  value  of  its  real 
estate''  (the  real  estate  being  assessed  directly  to  the  banking 
corporation),  **and  property  exempt  by  law  from  taxation 
bears  to  the  whole  value  of  all  the  shares  of  capital  stock  in 
said  national  bank."  The  statute  further  provides  that  in  the 
assessment  of  said  shares  **each  stockholder  shall  be  allowed 
all  the  deductions  permitted  by  law  to  the  holders  of  moneyed 
capital  in  the  form  of  solvent  credits,"  and  also  declares  that 
the  assessment  and  taxation  shall  not  be  at  a  greater  rate  than 
is  made  or  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  this  state. 

These  sections  were  enacted  in  an  effort  of  this  state  to  avail 
itself  of  the  permission  of  Congress,  evidenced  by  section  5219 
of  the  Revised  Statutes  of  the  United  States,  [U.  S.  Comp. 
Stats.  1901,  p.  3502],  to  tax  shares  of  national  banking  asso- 
ciations to  the  holders  thereof.  It  is  now  so  well  settled  as  to 
no  longer  require  the  citation  of  authorities  that,  under  this 
section,  the  holders  of  shares  of  national  banking  associations 
located  within  a  state  may  be  assessed  and  taxed  therefor  in 
such  manner  as  the  legislature  of  such  state  may  provide,  sub- 
ject only  to  two  restrictions,  viz. :  **That  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capi- 
tal in  the  hands  of  individual  citizens  of  such  state,  and  that 
the  shares  of  any  national  banking  association  owned  by  non- 
residents of  any  state  shall  be  taxed  in  the  city  or  town  where 
the  bank  is  located,  and  not  elsewhere." 

While  there  are  general  allegations  in  the  complaint  to  the 
effect  that  the  assessment  of  plaintiff's  shares  of  stock  was 
not  made  in  the  manner  prescribed  by  sections  3609  and  3610 
of  the  Political  Code,  the  specific  allegations  in  support  of 
such  general  allegations  show  that  the  various  provisions  of 
those  sections  were  fully  complied  with,  and  that  if  the  assess- 
ment be  invalid,  it  is  so  solely  because  those  sections  provide 
a  method  of  assessment  and  taxation  for  national  bank  shares, 
the  effect  of  which,  in  its  practical  execution,  is  to  discriminate 
in  favor  of  state  banks  and  other  state  moneyed  corporations, 
and  against  national  banks. 

With  one  exception,  all  contentions  made  by  learned  counsel 
for  plaintiff  against  the  legality  of  the  method  thus  adopted  by 
the  state  of  California  for  the  taxation  of  national  bank  shares, 
appears  to  have  been  already  disposed  of  adversely  to  him  by 
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the  supreme  court  of  the  United  States  in  the  opinion  delivered 
iu  the  case  of  San  Francisco  Nat.  Bank  v.  Dodge,  117  U.  S. 
70,  [25  Sup.  Ct.  384],  wherein  the  views  expressed  by  the 
circuit  court  of  appeals  for  the  ninth  circuit  as  to  similar  con- 
tentions in  another  case  (Nevada  Nat.  Bank  v.  Dodge,  119  Fed. 
57)  were  approved.  It  should  be  noted  in  passing  that  this  is 
the  first  case  that  has  come  to  this  court  involving  any  question 
as  to  the  validity  of  sections  3609  and  3610  of  the  Political 
Code,  the  cases  above  referred  to  having  been  instituted  in  the 
federal  courts.  It  was  specially  pointed  out  by  the  United 
States  supreme  court  in  the  San  Francisco  National  Bank  case 
above  referred  to,  following  Davenport  National  Bank  v. 
Board  of  Equalization,  123  U.  S.  83,  [8  Sup.  Ct.  73],  that  the 
mere  fact  that,  under  the  laws  of  this  state,  shares  of  stock  in 
state  banks  and  other  state  moneyed  corporations  are  not 
permitted  to  be  assessed  and  taxed,  was  not  sufficient  to  show 
in  a  statute  requiring  the  assessment  and  taxation  of  national 
bank  shares,  any  discrimination  against  national  banks,  pro- 
vided a  different  method  adopted  by  the  state  for  the  assess- 
ment and  taxation  of  the  properly  of  such  state  corporations, 
accomplished  the  inclusion  in  the  assessment  of  the  property 
of  such  corporations  of  all  those  elements  which  are  embraced 
in  the  assessment  of  shares  of  stock  in  national  banks  to  the 
holders  thereof.  It  was  said  by  the  supreme  court  of  the 
United  States  in  the  Davenport  case  cited  above,  upholding  a 
statute  of  the  state  of  Iowa  providing  for  the  taxation  on  na- 
tional bank  shares,  where  no  such  assessment  was  allowable  in 
case  of  a  savings  bank,  the  property  of  which  was  assessed 
directly  to  the  corporation:  '*It  is  strongly  ui^ed  that  in  no 
other  mode  than  by  taxing  the  stockholders  of  each  and  of 
all  the  banks  can  a  perfect  equality  of  taxation  be  obtained. 
...  It  has  never  been  held  by  this  court  that  the  state 
should  abandon  systems  of  taxation  of  their  own  banks,  or  of 
money  in  the  hands  of  their  other  corporations,  which  they 
may  think  the  most  wise  and  efficient  modes  of  taxing  their 
own  corporate  organizations,  in  order  to  make  that  taxation 
conform  to  the  system  of  taxing  the  national  banks  upon  the 
shares  of  their  stock  in  the  hands  of  their  owners.  All  that  has 
ever  been  held  to  be  necessary  is  that  the  system  of  state  taxa- 
tion of  its  own  citizens,  of  its  own  banks,  and  of  its  own  cor- 
porations shall  not  work  a  discrimination  unfavorable  to  the 
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holders  of  the  shares  of  the  national  banks.  Nor  does  the  act 
of  Congress  require  anything  more  than  this;  neither  the  lan- 
guage nor  its  purpose  can  be  construed  to  go  any  further. 
Within  these  limits,  the  manner  of  assessing  and  collecting  all 
taxes  by  the  states  is  uncontrolled  by  the  act  of  Congress." 
Citing  this  case,  upon  this  point,  the  supreme  court  said  in  the 
Dodge  case:  '*As,  then,  no  conflict  necessarily  arises  between 
the  act  of  Congress  and  the  state  law  solely  because  the  latter 
provides  one  method  of  taxation  of  state  banks  and  other 
moneyed  corporations  and  another  method  for  national  banks, 
it  follows  that  the  contention  that  the  state  law,  for  that 
reason,  is  repugnant  to  the  act  of  Congress  is  without  merit." 

In  the  Dodge  case,  however,  it  was  held  by  the  United  States 
supreme  court  (four  of  the  justices  dissenting)  that  the  Cali- 
fornia law  relative  to  the  assessment  of  the  property  of  cor- 
porations, as  construed  by  the  California  supreme  court,  does 
not  compel  the  assessing  officers  in  the  valuation  of  the  prop- 
erty of  such  corporations,  to  include  all  those  elements  of 
value  which  are  embraced  in  the  assessment  of  shares  of  stock 
in  national  banks,  and  that,  for  this  reason,  and  the  additional 
reason,  held  to  have  been  shown  by  the  record  in  that  case, 
that  assessors  generally  in  their  assessment  of  state  corpora- 
tions had  failed  to  include  all  such  elements,  the  law  requiring 
the  assessment  of  national  bank  shares  at  their  full  cash  value 
to  the  holders  thereof  is,  both  by  its  terms  and  in  its  practical 
execution,  a  discrimination  in  favor  of  other  moneyed  capital 
against  national  banks,  forbidden  by  the  act  of  Congress  which 
authorizes  the  assessment  and  taxation  of  such  shares. 

It  is  claimed  that  the  decision  of  the  supreme  court  in  the 
Dodge  case  effectually  determines  for  all  time  the  question  as 
to  the  validity  or  invalidity  of  our  existing  statute  relative  to 
the  assessment  of  national  bank  shares.  But  we  do  not  so 
understand  the  majority  opinion  in  that  case,  or  the  effect  of 
the  decision  rendered.  It,  doubtless,  effectually  disposed  of 
the  assessments  involved  in  that  case.  Its  decision  to  the  effect 
that  our  statute  relative  to  the  assessment  of  national  bank 
shares  cannot  be  enforced,  so  long  as  our  laws  relative  to  the 
assessment  of  state  corporations  are  construed  by  this  court  not 
to  require  the  assessing  officers  to  include  in  the  assessment  of 
such  corporations  all  of  those  elements  of  value  which  are 
embraced  in  an  assessment  of  national  bank  shares,  so  as  to 
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produce  equality  of  taxation  as  respects  national  banks,  is  also 
undoubtedly  a  decision  upon  a  federal  question,  binding  upon 
us.  It  may  also  be  conceded  that  upon  a  showing  in  any  case 
of  such  facts  as  were  held  to  be  shown'  by  the  re^rd  in  the 
Dodge  case,  as  to  the  practical  application  of  the  law  relative 
to  state  corporations  by  assessors  generally,  we  would  be  com- 
pelled to  follow  the  decision  in  the  Dodge  case,  and  hold  the 
assessment  complained  of  void.  But  throughout  the  opinion  in 
that  case,  the  supreine  court  recognized  the  rule  repeatedly 
declared  by  it  to  the  effect  that  in  the  interpretation  of  the 
constitution  and  statutes  of  a  state,  the  construction  placed  up- 
on them  by  the  court  of  last  resort  of  such  state  is  conclusive 
and  binding  upon  the  supreme  court  of  the  United  States  and 
all  federal  courts  (see  Smiley  v.  Kansas,  196  U.  S.  447,  [25 
Sup.  Ct.  289] ),  and  that  opinion  ended  as  follows:  **Our  con- 
clusion, therefore,  does  not  deny  the  power  of  the  state  of  Cali- 
fornia to  assess  shares  of  stock  in  national  banks,  provided  only 
the  method  adopted  does  not  produce  the  discrimination  pro- 
hibited by  the  act  of  Congress.  From  this,  of  course,  it  would 
follow  that,  if  the  statutes  of  California,  either  from  their  text 
or  as  construed  by  the  highest  court  of  tJiat  state,  compelled 
the  assessing  officers  in  the  valuation  of  the  property  of  state 
banks  and  other  state  moneyed  corporations  to  include  all 
those  elements  of  value  which  are  embraced  in  the  assessment 
of  shares  of  stock  in  national  banks,  so  that  there  would  be 
an  equality  of  taxation  as  respects  national  banks,  the  discrim- 
ination which  we  find  to  exist  under  the  present  state  of  the 
law  in  California  would  disappear.'^  (The  italics  are  ours.) 
Surely  it  cannot  be  contended  that  this  court  is  precluded  by 
anything  decided  by  the  United  States  supreme  court  in  the 
Dodge  case  from  now  holding  that,  under  the  constitutional 
and  statutory  provisions  of  this  state,  and  the  decisions  of  this 
court  construing  the  same,  the  assessing  officers  are  compelled, 
in  their  valuation  of  the  property  of  state  banks  and  other 
state  moneyed  corporations  for  purposes  of  assessment,  to  in- 
clude all  those  elements  of  value  which  would  be  embraced  in 
an  assessment  df  the  shares  of  stock  therein.  Whether  or  not 
this  is  the  proper  construction  of  our  revenue  laws  is  a  ques- 
tion as  to  which  this  is  the  court  of  last  resort.  While  the 
views  expressed  on  that  question  in  the  majority  opinion  of 
the  supreme  court  necessarily  merit  the  respect  and  careful 
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consideration  due  to  every  expression  of  that  justly  distin- 
guished tribunal,  this  court  is  not  compelled,  or  indeed  at 
liberty,  to  follow  it,  if  it  is  of  the  opinion  that  such  views  are 
erroneous. 

Addressing  ourselves  to  this  question : — 

The  portion  of  the  majority  opinion  in  the  Dodge  case  last 
quoted  recognizes  that  a  state  is  at  liberty  to  adopt  a  method 
for  the  assessment  of  state  corporations,  under  which  all  those 
elements  of  value  which  are  embraced  in  an  assessment  of  the 
shares  of  stock  would  be  required  to  be  included  in  an  assess- 
ment of  the  property  of  the  corporation  to  the  corporation. 
Such  was  the  method  upheld  by  the  supreme  court  of  the 
United  States  in  the  Adams  Express  Company  cases  {Adams 
Express  Co,  v.  Ohio  State  Auditor,  165  U.  S.  194,  [17  Sup.  Ct. 
305],  166  U.  S.  185,  [17  Sup.  Ct.  604] ;  Weir  v.  Norman,  166 
U.  S.  171,  [17  Sup.  Ct.  527]),  and  in  the  state  railroad  tax 
cases,  92  U.  S.  575.  (See,  also,  Michigan  Central  B.  R.  Co.  v. 
Powers,  201  U.  S.  245,  [26  Sup.  Ct.  459-462].) 

Unless  we  are  now  prepared  to  repudiate  the  doctrine  of  the 
case  of  People  ex  rel,  Burke  v.  Badlam,  57  Cal.  594,  and  hold 
that  section  3608  of  the  Political  Code,  prohibiting  any  assess- 
ment of  shares  of  stock  of  state  corporations  is  unconstitu- 
tional, it  must  be  held  that  such  has  been  the  method  or  system 
provided  by  our  laws  for  the  assessment  of  state  corporations 
for  the  last  twenty-five  years.  That  this  must  necessarily  be 
so,  will  clearly  appear  from  a  consideration  of  the  provision 
of  our  constitution  declaring  what  property  shall  be  taxed, 
the  legislation  thereunder,  and  the  decision  above  referred  to. 

Section  1  of  article  XIII  of  the  constitution  adopted  in  1879, 
was,  so  far  as  is  material  in  this  connection,  as  follows:  '*A11 
property  in  the  state,  not  exempt  under  the  laws  of  the  United 
States,  shall  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law.  The  word  'property,'  as  used  in 
this  article  and  section,  is  hereby  declared  to  include  moneys, 
credits,  bonds,  stocks,  dues,  franchises,  and  all  other  matters 
and  things,  real,  personal  and  mixed,  capable  of  private  own- 
ership.''  No  amendment  of  this  portion  of  the  section  has  ever 
been  made.  The  section,  as  originally  adopted,  contained  a 
proviso  exempting  growing  crops,  property  used  exclusively 
for  public  schools,  and  such  as  may  belong  to  the  United  States, 
this  state,  or  to  any  county  or  municipal  corporation  within 
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this  state.  The  section  has  been  amended  to  include  among  the 
exemptions  property  used  for  free  public  libraries  and  free 
museums.  Other  sections  have  been  added  exempting  certain 
property,  such  as  buildings  used  solely  for  religious  worship, 
state,  county  and  municipal  corporation  bonds,  personal  prop- 
erty of  a  householder  to  the  extent  of  one  hundred  dollars,  and 
fruit  and  nut  bearing  trees  under  the  age  of  four  years  and 
grapevines  under  the  age  of  three  years,  none  of  which 
changes  is  material  to  the  question  here  under  consideration, 
except  in  so  far  as  such  changes  emphasize  the  fact  that  it  has 
always  been  recognized  that  nothing  capable  of  private  owner- 
ship can  be  exempted  from  taxation,  unless  it  be  specifically 
declared  to  be  exempt  by  constitutional  provision.  There  has 
never  been  any  question  as  to  the  effect  of  this  mandatory 
provision  of  our  constitution.  The  definition  of  property  re- 
quired to  be  taxed  in  proportion  to  its  value  was  so  sweeping 
and  comprehensive  that  it  has  uniformly  been  held  that  it  in- 
cluded everything  capable  of  private  ownership,  and  that  the 
provision  placed  it  beyond  the  power  of  the  legislature  to 
exempt  from  taxation  either  totally  or  partially  anything 
capable  of  private  ownership,  not  exempted  by  the  constitu- 
tion itself.  This,  of  course,  is  so  clear  as  to  property  specific- 
ally mentioned  in  the  provision,  such  as  bonds,  stocks,  fran- 
chises, etc.,  as  to  require  no  argument.  As  said  in  Mckckey  v. 
San  Francisco,  113  Cal.  392,  397,  [45  Pac.  696],  **The  con- 
stitution not  only  provides  that  all  *  property'  shall  be  taxed, 
but  defines  the  word  'property'  and  expressly  includes  *  bonds' 
in  that  definition,  thus  placing  it  beyond  the  power  of  the 
legislature  or  the  courts  to  say  that  bonds  are  not  property 
within  the  meaning  and  intent  of  the  constitution."  The  same 
is,  of  course,  true  as  to  shares  of  stock,  which  are  also  ex- 
pressly included.  (See  Bank  of  California  v.  San  Francisco, 
142  Cal.  276,  285,  [100  Am.  St.  Itep.  130,  75  Pac.  832].) 

The  taxation  of  all  property  not  specifically  exempted,  in- 
cluding shares  of  stock,  was  thus  required  by  constitutional 
provision.  The  only  thing  left  for  the  legislative  department 
to  do  was  to  provide  a  method  for  the  ascertainment  of  the 
value  of  the  property  to  be  taxed.  To  this  extent,  the  constitu- 
tional provision  was  not  self-executing.  {McHenry  v.  Downer, 
116  Cal.  20,  24,  [47  Pac.  779].)  At  its  first  session  after  the 
adoption  of  this  constitution,  the  legislature,  by  act  approved 
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March  22,  1880,  amending  certain  sections  of  the  Political 
Code,  performed  its  duty  in  this  behalf.  (Amendments  to 
Political  Code,  1880,  p.  5.)  Substantially  re-enacting  provi- 
sions of  the  r,ode  in  force  at  the  time  of  the  adoption  of  the 
constitution,  by  section  3627  it  was  provided  that  '*all  taxable 
property  must  be  assessed  at  its  full  cash  value,"  and  by 
section  3617  it  was  declared  that  **the  terms  *  value'  and  'full 
cash  value'  mean  the  amount  at  which  the  properly  would  be 
taken  in  payment  of  a  just  debt  due  from  a  solvent  debtor.'' 
In  these  respects  there  has  never  been  an  amendment  of  either 
of  these  sections.  Section  3627,  as  then  enacted,  contained  a 
provison  to  the  effect  that  the  proportionate  value  of  the  stock 
of  domestic  corporations,  for  purposes  of  assessment  ^d  taxa- 
tion, should  be  its  *' market  value,"  deducting  the  value  of  such 
properly  assessed  to  the  corporation  '*in  this  state,  or  else- 
where, of  which  such  capital  stock  is  the  representative,"  but 
this  portion  was  eliminated  by  the  amendment  of  1881,  of 
which  we  shall  presently  speak.  The  act  also  included  section 
3640,  providing  for  the  assessment  of  shares  of  stock,  **the 
assessable  value  of  each  share  of  its  stock"  to  be  ascertained 
**by  taking  from  the  market  value  of  its  entire  capital  stock 
the  value  of  all  property  assessed  to  it,  and  dividing  the  re- 
mainder by  the  entire  number  of  shares  into  which  it  is 
divided."  As  was  said  in  the  majority  opinion  of  the  United 
States  supreme  court  in  the  Dodge  case,  the  words  **  market 
value"  are,  and  as  here  used  were,  but  synonymous  with  the 
terms  *' value"  and  *'full  cash  value,"  defined  in  section  3617, 
**for,  eliminating  exceptional  and  extraordinary  conditions, 
giving  an  abnormal  value  for  the  moment  to  stock,  it  is  appar- 
ent that  the  general  market  value  of  stock  is  its  true  cash 
value." 

We  thus  had  in  1880,  as  we  have  ever  since  had,  a  mandatory 
constitutional  provision,  specifically  requiring  the  assessment 
and  taxation  of  shares  of  stock,  and  the  assessment,  under  the 
statutory  rule  applicable  to  all  property,  then  adopted  and 
ever  since  in  force,  was  to  be  at  the  **full  cash  value,"  or 
"market  value,"  as  those  terms  have  already  been  defined. 
It  has  several  times  been  said,  although  it  is  so  self-evident  as 
not  to  require  statement,  that  an  assessment  of  the  shares  of 
stock  as  required  by  the  constitution  would  necessarily  include 
an  assessment  of  every  element  entering  into  and  giving  value 
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to  the  shares.  For  the  purposes  of  taxation,  all  such  elements, 
tangible  and  intangible,  were,  by  the  constitution,  in  effect 
declared  to  be  property  subject  to  taxation.  As  we  have 
seen,  the  legislation  of  1880  was  entirely  consistent  with  this 
constitutional  provision. 

By  the  act  of  March  7,  1881,  (see  amendments  to  codes, 
1881,  p.  56,)  certain  changes  were  made  by  the  legislature. 
Section  3607,  providing  that  all  property  not  exempt  must 
be  taxed,  was  amended  by  the  addition  of  a  proviso  to  the 
effect  that  nothing  in  the  code  should  be  construed  to  require 
or  permit  double  taxation,  the  provisions  of  section  3627  and 
3640  as  to  the  assessment  of  shares  of  stock  directly  were 
eliminated,  and  section  3608  was  added.  The  last-named  sec- 
tion was  as  follows:  ** Shares  of  stock  in  corporations  possess 
no  intrinsic  value  over  and  above  the  actual  value  of  the 
property  of  the  corporation  which  they  stand  for  and  rep- 
resent, and  the  assessment  and  taxation  of  such  shares  and 
also  of  the  corporate  properly  would  be  double  taxation. 
Therefore  all  property  belonging  to  corporations  shall  be 
assessed  and  taxed,  but  no  assessment  shall  be  made  of  shares 
of  stock,  nor  shall  any  holder  thereof  be  taxed  therefor." 
This  section  has  been  amended  only  once, — ^viz.  in  1899, — 
and  then  simply  by  excepting  from  its  operation  national 
banking  associations. 

It  requires  no  argument  to  show  that  this  section  was  in 
absolute  defiance  of  the  constitutional  provision  expressly 
requiring  shares  of  stock  to  be  taxed  in  proportion  to  their 
value,  if  its  legal  effect  was  to  relieve  from  taxation  a  single 
element  that  entered  into  and  gave  value  to  the  shares  of 
stock.  As  we  have  seen,  the  effect  of  the  constitutional  pro- 
vision was  to  render  all  of  such  elements  for  the  purposes 
of  taxation,  property  required  to  be  taxed  in  proportion  to 
their  value.  This  legislation  could  be  sustained  as  a  valid 
exercise  of  legislative  power  only  upon  the  theory  that,  under 
our  laws,  all  of  these  elements  constituted,  for  the  purposes 
of  taxation,  property  *' belonging  to  the  corporation,'*  which 
must  be  included  in  the  assessment  of  the  property  of  the 
corporation. 

Upon  this  theory,  section  3608  was  upheld  by  this  court  in 
the  case  of  People  ex  rcl.  Burke  v.  Badlam,  57  Cal.  594, 
generally  known  as  Burke  v.  Badlam.     The  court  there  had 
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under  consideration  an  application  for  a  writ  of  mandate  to 
compel  the  assessor  of  the  city  and  county  of  San  Francisco 
to  assess  shares  of  stock  in  various  corporations  to  the  holders 
thereof,  and  to  assess  to  depositors  in  savings  banks  the  sums 
deposited  by  them.  So  far  as  the  first  proposition  was  con- 
cerned, the  proceeding  was  brought  to  determine  the  validity 
of  section  3608,  which  was  claimed  by  the  applicant  to  be  in 
conflict  with  the  constitutional  provision  requiring  stocks 
to  be  taxed.  The  case  was  most  elaborately  argued  by  eminent 
counsel,  and  the  decision  is  clear  and  direct  upon  the  question 
here  under  discussion.  The  opinion  was  written  by  Mr. 
Justice  Ross,  and  signed  by  Justices  Sharpstein,  McKee,  and 
Thornton,  and  Justices  McKinstiy  and  Myrick  specially  con- 
curred in  the  views  of  the  majority  upon  the  point  we  are  con- 
sidering. It  was  held  therein  that  the  language  of  the 
constitution  neither  required  nor  permitted  double  taxation; 
that  the  legislature  had  the  right  thereunder  to  say,  and  had 
said,  by  section  3608,  that  all  of  the  property  of  the  corpora- 
tion should  be  assessed  to  the  corporation,  and  should  not 
again  be  assessed  for  the  same  taxes;  that  the  property  of 
the  corporation  included  its  franchise  and  everything  else 
evidenced  by  the  certificates  of  stock;  that  while  the  share 
of  each  stockholder  was  undoubtedly  property,  it  was  an 
interest  in  the  very  property  held  by  the  corporation,  '*his 
right  to  a  proportionate  share  of  the  dividends  and  other 
property  of  the  corporation,  nothing  more**;  and  that  when 
all  the  property  of  the  corporation,  including  its  franchise, 
was  assessed,  which  it  was  to  be  presumed  would  be  done  by 
the  assessor  in  obedience  to  the  requirements  of  the  law,  any 
further  assessment  of  the  shares  to  the  individual  stockholders 
would  be  double  taxation.  It  was  said  therein,  among  other 
things:  *'Now,  what  is  the  stock  of  a  corporation  but  its 
property — consisting  of  its  franchise  and  such  other  property 
as  the  corporation  may  own?  Of  what  else  does  its  stock 
consist?  If  all  this  is  taken  away,  what  remains?  Obviously 
nothing.  When,  therefore,  all  of  the  property  of  the  corpora- 
tion is  assessed — its  franchise  and  all  of  its  other  property 
of  every  character — ^then  all  of  the  stock  of  the  corporation 
is  assessed,  and  the  mandate  of  the  constitution  is  complied 
with.  ...  To  assess  all  of  the  corporate  property  of  the 
corporation,  and  also  to  assess  to  each  of  the  stockholders 
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the  number  of  shares  held  by  him,  would,  it  is  manifest,  be 
assessing  the  same  property  twice,  once  in  the  aggregate  to 
the  corporation,  the  trustee  of  all  of  the  stockholders,  and 
again  separately  to  the  individual  stockholders.  ...  In  the 
case  of  the  corporation,  take  away  all  of  its  property,  which, 
it  must  be  remembered,  includes  its  franchise,  and  the  share- 
holder no  longer  has  any  property.  ...  In  the  case  of  the 
corporations  to  which  we  have  referred,  the  legislature  has 
declared  that  all  the  property  held  by  such  corporations  shall 
be  assessed  to  them.  It  has  not  attempted  to  exempt  any 
property  from  taxation  not  exempted  by  the  constitution 
itself,  and,  of  course,  could  not  do  it  if  it  had.  It  has  only 
said  that  the  property  shall  be  assessed  to  the  corporation, 
and  shall  not  be  again  assessed  for  the  same  tax.  This  it 
had  the  right  to  say.'' 

As  we  have  seen,  section  3608  could  be  upheld  as  a  con- 
stitutional enactment  only  on  the  theory  that  under  it  and 
other  existing:  statutory  provisions,  everything  entering  into 
and  giving  value  to  the  shares  of  stock  was  **  property  belong- 
ing to  the  corporation"  to  be  included  in  the  assessment  of 
the  property  of  the  corporation.  What  we  have  said  as  to 
Burke  v.  Badlam  shows  that  section  3608  was  therein  held 
to  be  valid  upon  this  ground.  That  case  has  always  been 
recognized  as  involving  the  question  as  to  the  constitutionality 
of  that  section  and  as  decisive  thereon.  (See  Spring  Valley 
W,  W.  V.  Schottler,  62  Cal.  69,  115;  McHenry  v.  Downer, 
116  Cal.  20,  28,  [47  Pac.  779,  782] ;  Bank  of  California  v. 
San  Franciscoy  142  Cal.  276,  285,  [100  Am.  St.  Rep.  130,  75 
Pac.  832].)  Of  it  we  said  in  the  case  last  cited:  **This  case 
necessarily  involved  the  question  as  to  the  constitutionality 
of  section  3608  of  the  Political  Code,  prohibiting  the  assess- 
ment of  shares  of  stock  to  the  holders  thereof.  Such  shares 
being  undoubtedly  property,  unless  they  were  otherwise 
assessed,  the  section  was  clearly  unconstitutional,  in  view 
of  the  provision  of  the  constitution  requiring  aU  property 
to  be  taxed.  According  to  the  decision  of  the  court  they 
were  under  the  law  to  be  otherwise  assessed, — i.  e.  everything 
to  be  represented  by  the  certificates  was  to  be  assessed  to  the 
corporation.*' 

Burke  v.  Badlam,  57  Cal.  594,  is  the  only  case  prior  to  this 
appeal  in  which  the  precise  question  here  under  consideration 
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was  necessarily  involved.  In  the  discussion  of  this  question, 
that  case  nevertheless  appears  to  have  been  entirely  over- 
looked in  the  majority  opinion  of  the  United  States  supreme 
court  in  the  Dodge  case.  The  views  expressed  in  the  opinion 
in  that  case  have  never  been  questioned  by  any  later  expres- 
sion of  this  court,  and  for  more  than  twenty-five  years  the 
decision  has  stood  as  a  construction  of  our  statutes,  to  the 
effect  that  those  statutes  require  that  everything  entering 
into  and  giving  value  to  the  shares  of  stock  of  a  corporation 
shall  be  assessed  to  the  corporation  as  property  of  the  cor- 
poration. This  construction  of  the  statutes  of  Califomia 
has,  during  all  this  time,  been  the  only  warrant  for  the 
enforcement  of  the  statute  prohibiting  the  assessment  of  shares 
of  stock. 

In  the  later  case  of  Spring  Valley  Water  Works  v.  Schottler, 
62  Cal.  69,  118,  this  court  said:  **But,  by  declaring,  as  was 
done  in  section  3608,  that  shares  of  stock  were  not  to  be 
taxed  because  they  possessed  no  intrinsic  value  over  and 
above  the  value  of  the  property  of  the  corporation  which  they 
stand  for  and  represent,  and  as  taxing  of  the  shares  and 
property  both  would  be  double  taxation,  and  therefore  the 
shares  should  not  be  assessed,  but  the  property  should,  no 
doubt  it  was  their  intention  to  tax  everything  in  the  shape 
of  property  owned  by  the  corporation ;  that  everything  enter- 
ing into  and  giving  value  to  the  shares  should  be  taxed.  It 
cannot  be  doubted  that  the  legislature  in  acting  on  the 
subject  of  revenue  and  taxation  during  the  session  of  1881, 
did  not  intend  to  leave  the  system  in  relation  to  so  important 
a  matter  in  such  a  shape,  that  so  large  an  amount  of  property 
as  indicated  by  the  difference  between  the  market  value  of 
the  shares  of  corporations  and  the  value  of  the  tangible  * 
property  of  such  corporations,  should  escape  taxation.  To 
come  to  any  other  conclusion  would  be  to  impute  to  that  body 
a  most  culpable  dereliction  of  duty.'' 

There  is  certainly  nothing  in  the  opinion  in  Bank  of  CaH- 
fomia  V.  San  Francisco,  142  Cal.  276,  [100  Am.  St  Rep. 
130,  75  Pac.  832],  which  can  reasonably  be  construed  as 
throwing  any  doubt  upon  the  doctrine  of  Burke  v.  Badlam, 
57  Cal.  594.  That  was  an  action  brought  to  recover  taxes 
paid  under  protest,  and  involved  simply  a  question  as  to  the 
validity  of  an  assessment  of  seven  hundred  and  fifty  thousand 
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dollars  upon  the  mere  corporate  franchise  of  a  banking  cor- 
poration, the  plaintiff  bank  challenging  the  validity  of  the 
assessment  upon  the  ground  that  it  had  no  assessable  franchise 
whatever.  It  appeared  that  the  assessor  had  found  that  the 
difference  between  the  value  of  the  tangible  property  of  the 
bank  and  the  market  value  of  its  shares  was  over  two  million 
dollars,  and  had  determined  this  to  be  the  value  of  the  cor- 
porate franchise,  and  had  valued  the  franchise  for  purposes 
of  assessment  at  the  sum  of  seven  hundred  and  fifty  thousand 
dollars.  As  suggested  by  Mr.  Justice  Brewer  in  the  dissent- 
ing opinion  in  the  Dodge  case,  the  state  was  not  challenging 
the  assessment,  and  the  question  as  to  whether  the  assessment 
should  have  been  higher  was  not  considered.  Proceeding 
expressly  upon  the  authority  of  Burke  v.  Badlam,  57  Cal. 
594,  and  Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  69, 
118,  it  was  held  that  such  a  corporate  franchise  was,  under 
our  laws,  assessable  as  a  part  of  the  property  of  the  corpora- 
tion, and  the  assessment  was  sustained.  It  was  not  necessary 
in  that  case  to  determine  whether  or  not  all  of  those  elements, 
exclusive  of  the  tangible  property  of  such  a  corporation,  that 
give  value  to  the  shares  of  stock,  should  be  assessed  as 
'* franchise/*  which  was  the  assessment  under  consideration 
in  that  case.  It  was  enough  for  all  the  purposes  of  that  case 
that  the  corporation  had  such  an  assessable  franchise,  and 
that  the  value  thereof  was  at  least  a  portion,  if  not  all,  of 
the  difference  between  the  tangible  property  and  the  aggregate 
market  value  of  the  shares.  But  upon  the  question  as  to 
whether  the  assessing  officers  are,  under  our  laws,  required 
to  assess  in  some  form,  as  property  of  the  corporation,  every- 
thing that  gives  value  to  the  shares,  no  doubt  whatever  as 
•to  the  correctness  in  any  respect  of  any  prior  decision  was 
expressed  in  the  opinion,  or  can  reasonably  be  implied  there- 
from. 

It  was  said  by  the  dissenting  justices  in  the  Dodge  case, 
speaking  of  the  construction  placed  by  this  court  upon  our 
statutes  in  this  regard:  ''Obviously,  that  court  construes  them 
as  including  within  the  corporate  property  the  aggregate 
value  of  all  the  shares  of  stock,  and  that,  while  they  forbid 
the  assessment  and  taxation  of  shares  of  stock  in  a  state 
corporation,  they  require  that  all  the  value  represented  by 
those  shares  of  stock  be  assessed  and  taxed  against  the  cor- 
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poration;  so  that,  when  you  ascertain  the  value  of  a  single 
share  of  stock,  and  multiply  that  by  the  number  of  shares 
in  the  corporation,  you  have  the  value  of  the  corporate  prop- 
erty subject  to  taxation."  This  appears  to  us  to  be  the 
necessary  result  of  our  decisions  upon  this  question.  Such 
a  construction  does  not,  of  course,  require  the  assessment  as 
intangible  property  of  the  value  of  such  tangible  property 
as  is  exempt  from  taxation  under  the  laws  of  the  United 
States  and  this  state. 

It  is  ui^ed  that  many  elements  entering  into  and  helping 
to  fix  the  market  value  of  stock,  which  would  be  included  in 
an  assessment  of  the  shares  themselves,  such  as  good-will, 
dividend-  or  profit-earning  power,  etc.,  could  not  be  assessed 
by  the  assessing  officers  as  property  of  the  corporation,  and 
if  they  could  be  so  assessed,  there  is  nothing  in  our  law 
requiring  the  assessor  to  so  value  those  things  that  the  entire 
valuation  of  the  property  of  the  state  corporation  will  equal 
the  market  value  of  the  shares.  If  this  be  true,  it  must  follow, 
as  we  have  already  shown,  that  section  3608  of  the  Political 
Code,  prohibiting  any  assessment  of  shares  of  stock,  is  un- 
constitutional. That  a  system  of  taxation  may  be  adopted 
by  a  state  under  which  all  those  elements  may  be  included  as 
property  of  the  corporation  in  the  assessment  against  the 
corporation  was,  as  we  have  seen,  held  by  the  United  States 
supreme  court  in  several  cases.  (See  cases  cited,  supra,  and 
recognized  both  in  the  Davenport  case,  and  in  the  majority 
and  minority  opinions  in  the  Dodge  case.)  This  conclusion 
necessarily  follows  the  undisputed  doctrine  that  a  state  may 
assess  and  tax  at  their  full  cash  value  shares  of  stock  in 
corporations.  That  our  statutes,  as  construed  by  this  court, 
positively  command  the  assessment  of  all  such  elements  in 
such  a  manner  as  to  make  the  aggregate  value  of  the  corporate 
property  measure  up  in  amount  to  the  aggregate  market 
value  of  the  shares,  appears  very  clear  to  us.  Those  statutes 
expressly  require  that  all  property  belonging  to  corporations 
shall  be  assessed  and  taxed  at  its  "full  cash  value,"  defined 
to  be  the  amount  at  which  the  property  will  be  taken  ip 
payment  of  a  just  debt  due  from  a  solvent  debtor,  and  this 
X)ositive  injunction  is  as  applicable  to  the  intangible  property 
of  a  corporation,  such  as  its  corporate  franchise,  which  ad- 
mittedly must  be  assessed  and  taxed,  as  it  is  to  the  tangible 
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property,  such  as  real  estate.  As  was  said  by  Mr.  Justice 
Brewer,  in  the  dissenting  opinion  in  the  Dodge  case,  ''But 
it  is  said  there  is  no  specific  command  to  include  in  the 
property  of  a  state  corporation  the  good-will,  dividend-earning 
power,  and  the  like,  and  that  they  are  necessarily  included  in 
the  selling  value  of  the  stock  of  any  corporation.  It  is  true, 
these  items  are  not  in  terms  mentioned,  but  neither  are  desks 
and  furniture.  The  language  is  general,  so  general  that  it 
includes  everything,  not  excepting  good-will,  dividend-earning 
power  and  the  like,  for  they  are  'capable  of  private  owner- 
ship.' They  belong  to  the  corporation.  There  is  no  good- 
will in  a  share  of  stock  over  and  above  the  good-will  which 
belongs  to  the  corporation,  and,  if  the  corporation  sells  and 
conveys  all  that  it  possesses  'capable  of  private  ownership' 
it  sells  and  conveys  its  good-will,  and  there  is  nothing  left 
of  good-will  or  anything  else  belonging  to  the  stockholders. 
This  is  so  plain  that  he  who  runs  may  read."  The  statutes 
expressly  requiring  the  assessment  of  all  the  property,  both 
tangible  and  intangible,  to  be  at  its  full  cash  value,  it  is 
obvious  that  there  is  but  one  method  by  which  the  cash  value 
of  the  intangible  property  can  be  ascertained,  a  method 
ordinarily  much  more  certain  and  accurate  in  its  results  than 
any  method  that  can  be  devised  for  the  ascertainment  of  the 
value  of  real  estate  and  many  articles  of  personal  property. 
It  is  settled  law  in  this  state  that  a  proper  method  for  as- 
certaining the  value  of  the  franchise  of  a  corporation  is  by 
deducting  from  the  aggregate  market  value  of  its  shares  the 
value  of  its  tangible  property,  and  taking  the  difference  as 
the  value  of  the  franchise.  (See  San  Jose  Oas  Co.  v.  Ja/ixuary, 
57  Cal.  614;  Spring  Valley  Water  Works  v.  Schoitler,  62 
Cal.  69, 117 ;  Spring  Valley  Water  Works  v.  Barber,  99  CaL  36, 
38,  [38  Pac.  735] ;  Bank  of  Calif omia  v.  Sa^  Francisco,  142 
Cal.  276,  287,  [100  Am.  St.  Rep.  130,  75  Pac.  832].)  It 
was  said  by  Chief  Justice  Beatty  in  his  concurring  opinion 
in  Stockton  Oas  etc.  Co.  v.  San  Joaquin  Co.,  148  Cal.  313, 
[83  Pac.  59],  that  the  method  of  ascertaining  the  value  of  a 
cqrporate  franchise  by  taking,  the  difference  between  the 
market  value  of  the  shares  and  the  value  of  the  tangible  prop- 
erty as  the  basis  of  assessment  has  been  sanctioned  in  several 
cases,  and  nowhere  disapproved.  It  appears  too  dear  for 
question  that  such  difference  between  the  market  value  of 
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the  shares  of  stock  and  the  value  of  the  tangible  property  is 
necessarily  the  aggregate  cash  value  of  such  intangible  prop- 
erty as  under  our  system  must  be  held  to  belong  to  the  cor- 
poration, call  it  franchise,  good- will,  or  dividend- or  profit- 
earning  power,  or  what  you  please.  Whatever  it  is,  our  laws 
positively  require  it  to  be  assessed  by  the  assessing  officers 
to  the  corporation  at  its  full  cash  value,  precisely  as  all  other 
property  is  required  to  be  assessed  at  its  full  cash  value.  The 
aggregate  value  of  the  shares  evidenced  by  the  certificates  of 
stock,  must  be  the  aggregate  cash  value  of  the  property  of 
the  corporation  held  by  it  in  trust  for  its  stockholders.  This 
being  so,  the  method  already  approved  by  the  decisions  of  this 
court  as  a  ** proper  method"  is  not  only  a  ''proper  method." 
It  is  the  only  method  by  which  the  cash  value  of  the  intangible 
property  required  to  be  assessed  can  be  ascertained,  and  is, 
therefore,  the  method  necessarily  enjoined  by  our  laws  upon 
the  assessing  officers. 

Whether  or  not  in  the  case  of  a  banking  corporation 
which  possesses  no  other  franchise  than  its  corporate  franchise, 
the  whole  of  its  intangible  property  may  be  considered 
''franchise"  and  be  assessed  eo  nomine,  as  seems  to  be  clearly 
intimated  by  the  cases  we  have  cited,  is  not  absolutely  neces- 
sary to  a  determination  of  the  question  under  discussion. 
This  was  also  true  of  the  case  of  Bank  of  Calif omia  v.  San 
Francisco,  where  the  decision  of  such  question  was  expressly 
withheld.  (142  Cal.  289,  [100  Am.  St.  Rep.  130,  75  Pac. 
832].)  It  is  enough  for  the  purposes  of  this  discussion,  that 
all  of  such  intangible  property  must  be  assessed  under  some 
name  as  the  property  of  the  corporation.  It  is,  however, 
apparent  that,  while  it  is  a  simple  matter  enough  to  fix  the 
value  of  the  whole,  it  would  be  impossible  to  segregate  and 
apportion  the  value  of  all  the  elements  entering  into  the 
making  up  of  this  property,  and  nothing  of  benefit  to  any  one 
could  be  accomplished  by  any  such  attempted  segregation. 
We  are  satisfied  that  under  the  system  of  taxation  in  this 
state  as  construed  by  our  decisions,  all  such  intangible  prop- 
erty may  be  properly  included  in  the  assessment  of  the 
corporate  franchise  of  the  corporation. 

Another  question  presented  upon  this  appeal  is  as  to  the 
propriety  of  the  remedy  by  injunction.  We  are  satisfied  that 
no  injunction  pevdcnte  lite  restraining  such  acts  upon  the 
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part  of  the  tax-collector  as  were  specified  in  the  injunction, 
should  have  been  issued,  and  that  the  motion  to  dissolve  this 
injunction  should  have  been  granted. 

It  is  well  settled  by  the  decisions  in  this  state  that  the 
equitable  remedy  by  injunction  will  not  be  granted  to  restrain 
proceedings  of  the  officers  on  whom  is  devolved  the  duty  of 
enforcing  the  tax  laws,  merely  because  the  tax  sought  to  be 
enforced  is  illegal.  To  justify  the  exercise  of  such  a  remedy, 
it  must  appear  that  the  same  is  necessary  to  protect  the  rights 
of  the  property-owner  and  that  he  has  no  adequate  remedy 
at  law.  In  the  matter  of  granting  such  relief,  therefore,  a 
court  of  equity  wiU  go  no  further  than  is  necessary  to  protect 
the  rights  of  the  property-owner,  and  will  not  to  any  greater 
extent  impede  the  officers  of  the  state  in  the  performance 
of  their  duties.  This  general  matter  has  several  times  been 
under  consideration  by  this  court,  notably  in  the  cases  of 
Savings  and  Loan  Society  y.  Austin,  46  Cal.  415,  488,  and 
Houghton  v.  Austin,  47  Cal.  646,  650,  666.  In  the  first  of 
these  cases,  which  was  an  appeal  from  an  order  refusing  to 
dissolve  an  injunction,  this  court  said:  '*If  the  tax  were 
conceded  to  be  illegal,  it  does  not  necessarily  follow  that,  for 
that  reason  alone,  the  plaintiff  would  be  entitled  to  an  injunc- 
tion. In  Dows  V.  City  of  Chicago,  11  Wall.  110,  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  court,  says:  **Any  delay 
in  the  proceedings  of  the  officers,  upon  whom  the  duty  is 
devolved  of  collecting  the  taxes,  may  derange  the  operations 
of  government,  and  thereby  cause  serious  detriment  to  the 
public.  No  court  of  equity  wiU,  therefore,  allow  its  injunction 
to  issue  to  restrain  their  action,  except  where  it  may  be 
necessary  to  protect  the  rights  of  the  citizen  whose  property 
is  taxed,  and  he  has  no  adequate  remedy  by  the  ordinary  pro- 
cesses of  law.  It  must  appear  that  the  enforcement  of  the 
tax  would  lead  to  a  multiplicity  of  suits,  or  produce  irrepara- 
ble injury,  or  where  the  property  is  real  estate,  throw  a. 
cloud  upon  the  title  of  the  complainant,  before  the  aid  of  a 
court  of  equity  can  be  invoked.  This,  we  think,  is  a  correct 
statement  of  the  rule,  as  established  by  the  weight  of  au- 
thority.** This  ruling  was  affirmed  in  Houghton  v.  Austin, 
47  Cal.  646,  650,  6C6,  and  these  cases  have  never  been  over- 
ruled or  modified  in  this  respect  by  any  later  decision.  The 
rule  appears  to  be  founded  on  well-settled  equitable  principles 
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and  appears  to  us  to  be  absolutely  essential  to  prevent  em- 
barrassment in  the  matter  of  the  execution  of  revenue  laws 
by  the  proper  ofl&cers,  and  to  be  specially  applicable  in  the 
matter  of  preliminary  injunctions  where  the  question  as  to 
the  legality  of  the  tax  has  not.  been  finally  determined. 

Under  that  rule,  no  act  on  the  part  of  officers  required  by 
the  law  to  be  performed  in  the  execution  of  the  revenue 
measures  will  be  stayed  by  injunction,  unless  that  act  is  of 
such  a  nature,  and  will  have  such  an  eflEect,  as  to  irreparably 
injure  the  property-owner,  or,  as  said  in  the  case  above  cited 
and  quoted  from,  '*  where  the  property  is  real  estate,  throw 
a  cloud  upon  the  title  of  the  complainant." 

It  is  obvious  that  a  general  allegation  that  such  an  act  will 
cast  a  cloud  upon  the  title  of  the  complainant,  and  will  be  to 
her  great  and  irreparable  injury  is  insufficient  to  justify 
such  relief,  where  the  laws  of  the  state  show  clearly  that  no 
isuch  eflEect  can  be  produced. 

We  have  already  stated  the  acts  specifically  prohibited  by 
the  temporary  injunction  here  involved.  It  is  very  clear 
that,  under  our  law,  none  of  these  acts  could  have  the  eflEect 
heretofore  stated.  It  may  be  conceded  that  the  execution  of 
a  deed  of  said  property  by  the  tax-collector  'to  the  state  of 
California,  which  deed,  by  express  provision  of  the  Political 
Code,  would  purport  to  convey  the  absolute  title,  and  be 
primary  evidence  as  to  certain  matters  aflEecting  the  regularity 
of  the  proceedings  and  conclusive  evidence  as  to  other  of  said 
matters  (sees.  3786,  3787),  would  constitute  a  cloud  upon  the 
title,  within  the  rule  enunciated  in  a  long  line  of  cases  (see 
Maskey  v.  Lackmann,  146  Cal.  777,  780,  [81  Pac.  115]),  and 
that,  therefore,  the  execution  of  such  a  deed,  pending  pro- 
ceedings to  determine  the  validity  of  the  assessment,  might, 
in  a  proper  case,  be  enjoined.  Such,  however,  was  not  one 
of  the  acts  specifically  enjoined  here,  all  of  those  acts  being 
things  required  by  the  law  to  be  done  before  any  deed  can 
be  executed.  No  such  deed  could  be  executed  by  the  tax- 
collector  until  the  expiration  of  five  years  from  the  date  of 
sale.  (Pol.  Code,  sees.  3781,  3785.)  We  are  satisfied  that, 
under  our  law,  none  of  these  acts  so  enjoined  could  in  any 
way  prejudice  plaintiflE's  rights,  or  throw  a  cloud  upon  her 
title. 

Under  our  present  system,  the  only  cloud  upon  the  title  of 
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the  taxpayer  created  prior  to  the  execution  of  such  a  deed  to 
the  state,  is  such  cloud  as  arises  from  the  fact  that  the  tax 
is  a  lieii  upon  his  property  in  favor  of  the  state,  attaching  as 
of  the  first  Monday  in  March  (the  date  of  assessment),  and 
continuing  until  the  taxes  are  paid  or  the  property  sold  for 
the  payment  of  the  tax.  (Pol.  Code,  sees.  3716,  3717,  3718.) 
The  eflEect  of  this  lien  is  in  no  degree  practically  added  to  by 
anything  required  to  be  done  by  the  tax-collector  prior  to  the 
execution  of  the  deed.  To  comply  with  the  laws  of  the  state 
looking  to  the  enforcement  of  unpaid  taxes,  the  tax-collector 
is  required  to  make  publication  of  the  entire  delinquent  list 
within  a  certain  period,  together  with  a  notice  that  at  a 
stated  time,  the  property  upon  which  the  lien  of  the  state 
exists  will,  by  operation  of  law,  be  sold  to  the  state,  and  at 
the  time  stated,  to  declare  all  such  property,  as  to  which  the 
taxes  have  not  been  paid,  sold  to  the  state,  to  make  an  entry 
accordingly  upon  the  delinquent  list,  and  to  make  out  and  file 
of  record  a  certificate  of  such  sale.  (Pol.  Code,  sees.  3764 
to  3778.)  The  only  practical  eflEect  of  a  compliance  with  these 
provisions,  in  addition  to  preserving  the  rights  of  the  state  in 
the  matter  of  such  taxes  as  are  ultimately  found  to  be  valid, 
is  to  start  running  the  period  of  five  years  within  which 
redemption  can  be  effected  and  at  the  expiration  of  which 
a  deed  may  be  issued  to  the  state.  During  this  period,  the 
legal  title  to  the  property  continues  in  the  taxpayer,  subject 
to  the  lien  in  favor  of  the  state  created  hy  the  assessment  and 
levy.  Neither  the  certificate  of  sale  (see  Clarke  v.  Mead,  102 
Cal.  516,  [36  Pac.  862] )  nor  any  of  these  acts  of  the  tax- 
collector  constitutes  even  prima  facie  evidence  as  to  the 
validity  of  assessment  or  levy,  and  the  taxpayer  has  a  full 
and  complete  protection  against  the  creation  of  any  cloud 
upon  his  title  in  the  enjoining  of  the  execution  of  the  deed. 
Under  such  circumstances,  equity  will  not  interpose  to  the 
extent  of  preventing  the  performance  of  those  preliminary 
acts  which  cannot  affect  the  rights  of  a  taxpayer,  the  failure 
to  perform  which  may  result  in  prejudice  to  the  state  in  the 
enforcement  of  its  revenue  laws. 

The  order  denying  the  motion  to  dissolve  the  injunction  is 
reversed. 

Shaw,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Bcatty,  C.  J.,  concurred. 
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McFarland,  J.,  dissented. 

HENSHAW,  J.,  concurring. — ^I  concur  in  the  judgment, 
and  generally  in  the  reasoning  and  principles  announced  in 
the  prevailing  opinion.  Something  more,  however,  remains 
to  be  said  upon  the  question,  and  no  better  time  for  its  saying 
presents  itself  than  is  offered  by  the  present  case.  Concededly 
it  is  of  the  highest  importance  to  the  commonwealth  that  the 
tax  system  should  be  uniform  and  just  and  that  no  one  person 
or  class  of  persons  should  be  exempt  from  the  payiment  of  a 
tax  the  collection  of  which  is  enforced  against  others.  Per 
contra,  that  no  one  person  or  class  of  persons  should  be  com- 
pelled to  pay  a  tax  which  is  not  enforced  against  others. 
The  fault  of  our  system  in  this  regard — a  fault  of  which  the 
taxpayer  may  justly  be  heard  to  complain — is  not  in  the 
assessment  of  intangible  property  represented  by  the  differ- 
ence between  the  market  value  of  the  stock  and  the  value  of 
the  tangible  property,  but  it  is  in  calling  this  difference  the 
value  of  the  '* franchise"  and  taxing  it  as  franchise.  A 
franchise  is  simply  a  special  privilege  granted  by  the  state 
directly  or  through  one  of  its  mandatories.  When  that 
privilege  is  the  privilege  of  being  a  corporation,  when  the 
franchise  granted  is  simply  the  franchise  to  be  a  corporation, 
that  franchise  can  have  no  greater  value  than  what  it  has  cost 
the  incorporators  to  obtain  it  and  what  it  would  cost  other 
incorporators  to  obtain  the  identical  privilege.  Since  in  this 
state  these  franchises  are  open  to  all  upon  the  same  conditions, 
that  cost  is  the  mere  expense  of  filing  papers  and  procuring 
clerks'  certificates,  say  ten  dollars,  and  it  cannot  be  said  that 
such  a  franchise  or  privilege  can  ever  be  worth  more  than 
that  amount  while  our  laws  remain  unchanged.  A  tremendous 
distinction  is,  of  course,  to  be  observed  between  this  franchise 
to  be  a  corporation  and  some  special  franchise  to  do  a  par- 
ticular thing,  as  the  franchise  to  use  a  particular  city  street 
for  street  railroad  purposes.  Such  a  franchise,  and  others  of 
like  kind,  often  have  enormous  value,  and  this  value  comes 
from  the  fact  that  once  granted,  no  other  person  can  obtain 
them.  It  is  not  open  to  citizens  upon  the  same  terms,  but 
it  is  in  its  nature  monopolistic.  But  I  advert  to  this  merely 
in  passing,  for  we  are  here  dealing  with  the  franchise  to  be 
a  corporation.     To  illustrate  the  fallacy  of  assessing  the  dif- 
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ference  in  value  between  the  market  value  of  stock  and  the 
value  of  the  tangible  property  as  franchise  let  us  instance  a 
case.  Three  men  as  copartners  are  engaged  in  the  business 
of  selling  dry  goods.  By  the  exercise  of  varied  qualities 
which  go  to  make  business  success  they  have  developed  an 
enormous  and  profitable  business.  They  are  assessed  for  the 
value  of  their  tangible  property,  the  stock  on  their  shelves 
and  their  solvent  credits  or  book  accounts.  They  decide  to 
incorporate,  and  without  the  slightest  change  in  location,  stock, 
book  accounts,  without  the  slightest  change  of  any  kind,  they 
pay  ten  dollars  to  the  state  of  California,  obtain  articles  of 
incorporation  and  issue  to  themselves  each  one  third  of  the 
shares.  These  shares  have  a  value  far  in  excess  of  the  total 
value  of  the  goods  on  the  shelves  and  of  the  solvent  credits. 
Upon  an  investment  say  of  a  million  dollars  their  profits 
show  a  return  of  six  per  cent  upon  ten  millions  of  dollars. 
Finding,  therefore,  the  value  of  the  solvent  credits  and  goods 
on  hand  at  one  million  dollars  and  the  value  of  the  stock  at 
ten  million  dollars,  the  assessor  assesses  this  corporation  nine 
million  dollars  for  its  franchise,  for  which  franchise  but  the 
day  before  it  paid  the  state  ten  dollars,  and  as  to  which 
franchise — which  is  merely  the  privilege  as  a  corporation  to 
carry  on  the  business  of  buying  and  selling  dry  goods — any 
three  men  in  the  state  of  California  may  secure  the  identical 
privilege  for  the  same  expenditure  of  money.  The  necessary 
result  would  be  that  while  yesterday  the  privilege  was  assessed 
for  a  million  dollars,  to-day  the  corporation  is  assessed  for 
ten  millions  of  dollars,  nine  millions  of  which  is  the  so-called 
value  of  the  franchise.  I  am  not  disputing  the  existence  of 
this  nine  millions  of  property.  I  do  insist  that  it  was  not 
called  into  being,  nor  in  any  way  created,  through  the 
privilege  to  be  a  corporation  so  granted  by  the  state.  This 
nine  million  dollars  is,  and  logically  can  be,  nothing  other 
than  the  good-will  of  the  business,  which  good-will  is  itself  a 
species  of  property  distinctly  recognized  by  the  laws  of  this 
state,  property  capable  of  private  ownership,  and,  therefore, 
property  which  should  be  assessed.  And  not  only  should  it 
be  assessed,  but  I  insist  it  should  be  assesesd  not  under  the 
misleading  and  deceptive  misnomer  of  franchise,  but  assessed 
for  what  it  really  is,  good-will.  (Civil  Code,  sees.  655,  992, 
9D3.)     Even  if  the  legislature  should  declare  that  it  should 
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be  assessed  as  franchise,  this  declaration  does  not  make  it 
franchise.  The  legislative  declaration  that  it  should  be  as- 
sessed as  ''beauty"  would  not  make  it  beauty.  The  simple 
proof  of  the  matter  is  that  of  this  nine  million  dollars  assessed 
as  franchise,  $8,999,990  are  in  effect  good-will,  and  the  re- 
maining ten  dollars  is  the  value  of  the  franchise.  Nor  do  I 
think  that  this  matter  should  be  lightly  put  aside  with  the 
statement  that  as  the  property  after  all  is  assessed  it  does  not 
matter  under  what  name  it  pays  its  taxes.  Logical  results 
can  only  be  reached  by  correct  reasoning,  and  correct  reason- 
ing and  a  true  interpretation  is  essential  to  that  great 
desideratum,  the  uniformity  in  operation  of  our  revenue 
system.  Therefore,  I  am  here  contending  that  the  property 
which  is  assessed  should  be  assessed  under  its  true  name, 
_and  that  this  should  be  declared  by  this  court,  not  only  be- 
cause it  is  the  logical  and  correct  interpretation  of  the  law, 
but  because  it  is  of  great  moment  that  the  assessors  them- 
selves should  be  properly  directed  in  their  delicate  tasks,  and 
that  the  taxpayer  in  turn  should  know  upon  just  what  proj)- 
erty  of  his  the  law  is  imposing  its  burden.  My  position, 
therefore,  is  not  that  corporations  should  not  pay  this  tax. 
But  they  should  not  be  expected  to  pay  it  under  the  blind 
and  misleading  guise  of  franchise.  They  should  be  called 
upon  to  pay  taxes  upon  the  property  as  it  actually  is — ^the 
good-will.  No  justice  of  this  court,  I  think,  disagrees  with 
me  upon  the  proposition  that  in  fact  it  is  the  good- will  which 
is  being  assessed  under  the  guise  of  franchise,  and  no  one  will 
question  but  if  the  good-will  of  a  corporation  is  thus  subject 
to  assessment  in  this  state,  the  good-will  of  every  other  busi- 
ness, whether  carried  on  by  a  partnership  or  an  individual, 
should  equally  be  subject  to  taxation. 


[Sae.  No.  1222.     In  Bank.— Angort  23,  1906.] 

JAMBS  0.  BANKS,  Respondent,  v.  ANNIE  B.  STOCKTON, 
as  Guardian,  etc.,  et  al..  Appellants. 

Mortgage  bt  Guardian — Statute  of  Limitations. — An  action  to  en- 
force a  mortgage  executed  by  a  guardian  as  an  equitable  lien 
upon  the  property  of  the  minor  wards,  which  is  brought  seven  years 
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after  the  cause  of  action  accrued  upon  the  note  attempted  to  be 
secured  thereby,  is  barred  hj  the  statute  of  limitations. 

Id. — Money  Bobrowed  to  Bkdeek  Peoperty  of  Waeds — ^Mutual  Mis- 
take AS  TO  Validity  of  Mortgage— Discoveey. — The  facts  alleged 
,  that  the  money  was  borrowed  by  the  guardian  from  the  plaintiff 
to  redeem  the  property  of  the  minor  wards  from  sale  under  fore- 

,  closure  of  a  prior  mortgage  executed  by  their  father  in  his  lifetime, 

and  that  there  was  a   mutual  mistake   of  the  plaintiff  and  the 

«  guardian  as  to  the  Talidity  of  the  mortgage  which  was  discovered 

within  three  years,  cannot  saye  the  bar  of  the  statute  against  the 
enforcement  of  any  lien,  where  the  action  was  not  commenced 
within  the  time  it  .would  have  had  to  be  brought  if  the  mortgage 
were  vaUd. 

Id. —  Loss  OF  Incidental  Equitable  Bights.  —  Whatever  equitable 
rights  of  subrogation  to  the  rights  of  the  original  mortgagee, 
the  plaintiff  may  have  had  by  reason  of  the  facts  aUeged,  those 
rights  were  available  only  in  aid  of  the  enforcement  of  the  claim 
evidenced  by  the  note  and  mortgage  of  the  guardian,  and  where 
the  .bar  of  the  statute  attached  to  that  claim,  such  incidenUil 
equitable  rights  were  lost. 

APPEAL  from  a  judgment  of  the  Superior  Clourt  of  Lassen 
County.    P.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garoutte  &  Goodwin,  for  Appellants. 

N.  J.  Barry,  for  Respondent 

ANGELLOTTI,  J. — This  action  was  commenced  December 
8,  1899,  to  obtain  a  decree  adjudging  a  mortgage,  executed  by 
Annie  E.  Stockton  as  guardian  of  the  person  and  estates  of 
Dorsey  K.,  Dexter  C,  H.  C,  and  Pitt  D,  Stockton,  who  then, 
and  until  the  year  1894,  were  minors,  to  be  a  valid  lien  upon 
the  interest  of  said  minors  in  the  property  described  therein, 
and  directing  the  sale  of  said  property  to  pay  the  amount  due 
on  the  note  for  which  the  mortgage  was  given  as  security. 

The  mortgage  was  executed  by  said  guardian  on  Novem- 
ber 26,  1890,  to  secure  a  note  of  said  guardian  of  the  same 
date  for  the  sum  of  one  thousand  dollars,  and  bearing  in- 
terest at  the  rate  of  ten  per  cent  per  annum  and  payable  two 
years  after  its  date.  A  demurrer  interposed  to  the  complaint 
was  overruled,  and  an  answer  having  been  filed,  the  cause 
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was  tried  and  judgment  given  for  plaintiff  as  prayed.  This 
is  an  appeal  by  defendants  from  such  judgment. 

One  of  the  grounds  specified  in  the  demurrer  to  the  com- 
plaint was  that  the  cause  of  action  stated,  if  one  was  stated, 
was  barred  by  the  provisions  of  section  337  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  which  provides 
that  an  action  upon  a  contract  founded  upon  an  instrument 
in  writing  executed  in  this  state  is  barred,  unless  commenced 
within  four  years  after  the  cause  of  action  accrues.  We  can 
see  no  possible  answer  to  the  objection  thus  made.  So  far  as 
the  action  is  for  the  recovery  of  the  indebtedness  evidenced 
by  the  promissory  note  and  mortgage,  the  cause  of  action 
accrued,  according  to  the  allegation  of  the  complaint,  two 
years  after  November  26,  1890.  When  this  action  was  com- 
menced, December  8,  1899,  more  than  seven  years  had  elapsed 
after  the  cause  of  action  accrued,  and  no  facts  are  alleged  in 
the  complaint  sufficient  to  avoid  the  effect  of  the  running, 
without  action  commenced,  of  the  time  prescribed  in  this 
section. 

Plaintiff  relies  upon  certain  facts  alleged  in  the  complaint 
as  sufficient  to  defeat  this  objection.  Substantially,  these  facts 
are  as  follows:  The  property  described  in  the  mortgage  was 
acquired  by  said  minors  under  the  provisions  of  the  will  of 
their  father.  He  had  encumbered  a  portion  thereof  with  a 
mortgage,  which  was  a  valid  and  subsisting  lien  thereon  at 
the  time  of  his  death.  Subsequent  to  his  death,  this  mortgage 
was  foreclosed,  and  a  sale  of  the  premises  had  under  the 
foreclosure  decree.  It  was  to  redeem  the  property  from  such 
sale  that  the  one  thousand  dollars,  for  which  the  note  and 
mortgage  in  suit  were  given,  was  borrowed  from  plaintiff, 
and  the  money  was  in  fact  used  for  that  purpose.  The  money 
was  borrowed  by  the  guardian  and  the  note  and  mortgage 
were  given  without  any  order  of  authorization  therefor  on 
the  -part  of  the  superior  court  having  jurisdiction  of  the 
guardianship'  proceedings.  The  guardian  represented  to  plain- 
tiff that  as  such  guardian  she  had  authority  to  execute  the 
note  and  mortgage,  and  that  such  mortgage  would  be  a  valid 
lien  on  the  minors'  property,  and  it  was  the  intention  of  both 
guardian  and  plaintiff  that  plaintiff  should  have  a  valid  lien 
thereby.  Both  the  guardian  and  plaintiff  believed  that  the 
mortgage  was  good  and  valid,  and  their  mistake  in  that  regard 
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was  not  discovered  until  within  three  years  prior  to  the  com- 
mencement of  this  action. 

We  see  nothing  in  these  facts  that  can  assist  plaintiff. 
Plaintiff  *s  theory  apparently  is  that  this  is  an  action  for 
relief  on  the  ground  of  mistake,  and  that,  therefore,  under 
subdivision  4  of  section  338  of  the  Code  of  Civil  Procedure,  he 
had  three  years  after  his  discovery  of  the  facts  constituting 
the  mistake  within  which  to  commence  his  action.  It  will  be 
observed  that  the  discovery  by  plaintiff  as  to  the  invalidity  of 
his  mortgage  was  not  made  until  after  the  statute  would  have 
barred  it,  had  it  been  a  valid  mortgage.  We  are  at  a  loss  to 
understand  how  plaintiff  can  be  placed  in  any  better  position 
by  reason  of  his*  mistake  as  to  the  validity  of  his  mortgage 
than  he  would  have  been  in  had  his  mortgage  been  valid  and 
there  had  been  no  mistake.  As  has  been  heretofore  pointed 
out  by  this  court  in  similar  cases,  this  is  not  an  action  for 
relief  upon  the  ground  of  mistake  within  the  meaning  of 
subdivision  4  of  section  338  of  the  Code  of  Civil  Procedure, 
but  is  substantially  one  to  compel  payment  of  the  indebtedness 
evidenced  by  the  note  and  mortgage  executed  by  the  guardian 
to  plaintiff.  The  case  is  very  similar  to  that  of  Clausen  v. 
Meister,  93  Cal.  555,  [29  Pac.  232],  where  the  complaint 
alleged  that  a  loan  was  made  and  the  note  ahd  mortgage  taken 
by  reason  of  certain  fraudulent  representations  that  the  maker 
was  the  owner  of  the  mortgaged  property,  whereas  in  fact 
she  was  only  the  executrix  of  the  will  of  the  deceased  owner, 
and  entitled  upon  distribution  to  only  one  fourth  of  the  prop- 
erty. The  money  there  loaned  was  used  to  pay  a  claim  against 
the  estate,  thus  benefiting  all  those  interested  in  the  property 
under  the  deceased.  Within  three  years  after  the  discovery 
of  the  facts,  but  more  than  four  years  after  the  maturity  of 
his  note  and  mortgage,  the  plaintiff  brought  his  action  for 
the  amount  due,  and  sought  to  be  subrogated  to  the  rights  of 
the  creditor  of  the  estate  whose  claim  had  been  paid  with  his 
money.  This  court  there  said:  ''The  real  cause* of  action  is 
for  the  recovery  of  the  money  loaned  by  plaintiff,  and  the 
other  relief  demanded  is  but  incidental  to  this,  and  the  time 
allowed  by  the  statute  within  which  to  conunence  an  action 
for  the  recovery  of  this  money  cannot  be  extended  by  allying 
the  discovery,  within  three  years,  of  facts  which  in  equity 
would  have  entitled  him  to  look  for  its  repayment  to  other 
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security  than  the  mortgage  which  accompanied  the  note  re- 
ceived by  him  at  the  time  of  the  loan."  (See,  also,  Campbell 
V.  Campbell,  133  Cal.  33,  [65  Pac.  134].)  Whatever  rights 
in  equity  this  plaintiff  may  have  originally  had  by  reason  of 
the  facts  alleged,  such  rights  were  available  only  to  aid  in 
the  enforcement  of  the  claim  evidenced  by  the  note  and  mort- 
gage, and  when  the  bar  of  the  statute  attached  to  thai  claim, 
such  incidental  equitable  rights  were  lost  {Clausen  y. 
Meister,  93  CaL  555,  [29  Pac.  232].) 

The  demurrer  to  the  complaint  should  have  been  sustained. 

The  judgment  is  reversed. 

Shaw,  J.,  McFarland,  J.,  Henshaw,  J.,  Sloss,  J.,  and  Beatty, 
C.  J.,  concurred. 


[Sae.  No.  1404.    Department  Two. — ^August  27,  1906.] 

T.    W.    MUTCHMOE,    Appellant,    v.    J.    D.    McCAETT, 

Respondent 

MiNiNo  GL^ncs — ^Location  of  Quartz  Claim — iNsuniaENT  Bscobd  of 
NonoL — The  record  of  a  notice  of  location  of  a  quartz-mining 
claim,  which  is  required  to  be  recorded,  is  invalid  under  section 
2324  of  the  Bevised  Statutes  of  the  United  States,  where  it  con- 
tains no  description  of  the  claim  by  reference  to  any  natural  object 
or  permanent  monument  by  which  it  might  be  identified. 

Id. — ^AcnoN  to  Quixt  Title — ^Evidengb— Efrgt  of  Bbcobd  of  Notick. 
— In  an  action  to  quiet  title  to  a  quartz  claim,  as  against  the 
owners  of  a  placer  patent,  under  a  prior  location,  the  record  of  the 
notice  of  location  of  the  quartz  daim,  if  it  be  assumed  to  be 
valid,  can  prove  nothing  beyond  the  fact  of  its  record,  and  is  not 
evidence  that  it  was  posted  on  the  ground,  or  that  the  Bevised 
Statutes  of  the  United  States  were  eoipplied  with  by  the  plaintiff 
in  making  the  location  or  in  work  on  the  claim. 

Id. — Insuffigunt  Eyidknox  of  Ck)MFiJAN0S  with  Law  bt  Looatob — 
Suppobt  of  Findings  and  Judgment. — ^In  such  action,  where  there 
was  no  satisfactory  evidence  of  compliance  with  the  law  by  the 
locator,  and  the  evidence  tended  to  show  'that  the  seam  of  quartz 
was  small,  and  carried  a  very  small  percentage  of  gold,  and  there 
was  no  evidence  that  in  any  year  one  hundred  dollars'  worth  of 
work  was  done  upon  it  by  the  locator,  or  that  any  work  was  done 
thereupon  for  eight  years  prior  to  the  commencement  of  the  action, 
or  that  plaintiff  was  in  actual  possession  of  the  claim  when  the  suit 
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was  brought,  the  evidence  is  insufficient  to  sustain  the  action,  and 
findings  and  judgment  for  the  defendant  will  not  be  disturbed  upon 
appeaL 

Id. — ^Placer  Patent — Known  Veins— Meaning  op  Law. — Although  a 
placer  patent  can  carry  no  veins  of  value  known  to  exist,  jet  a 
quartz  claim  which  contains  so  small  a  percentage  of  mineral  as 
to  be  of  no  value  for  mining  purposes  is  not  a  known  vein  within 
the  meaning  of  the  law,  and  the  placer  patent  carries  it. 

Id. — Question  of  Fact. — ^The  question  whether  a  known  vein  within 
the  limits  of  the  placer  patent  is  of  an/  practical  value  is  always 
a  question  of  fact  for  the  jury,  or  for  the  court  in  the  absence 
of  a  jury. 

Id. — ^Location  attee  Application  fob  Placer  Patent — Support  of 
Adverse  Finding. — Where  plaintiff  claimed  under  location  of  veins 
made  after  the  application  for  the  placer  patent,  and  failed  to 
prove  that  any  of  the  veins  claimed  by  him  could  ever  be  expected 
to  pay  the  cost  of  extracting  the  same,  and  there  was  a  preponder- 
ance of  evidence  that  at  the  date  of  such  application  they  were 
generally  regarded  as  valueless,  and  have  since  proven  to  be  so, 
the  finding  against  plaintiff's  claim  and  in  favor  of  the  defendant 
is  supported  by  the  evidence. 

Id.  —  Cross-examination  of  Defendant  —  Discretion  —  Imkaterial 
EInowledgs  of  Veins. — It  was  discretionary  for  the  court  to 
exclude  questions  asked  by  plaintiff  of  the  defendant  on  cross- 
examination  which  were  not  proper  cross-examination,  but  which 
practicaUy  jBOught  to  make  defendant  plaintiff's  own  witness  to 
prove  defendant's  previous  knowledge  of  veins,  which  was  immate- 
rial, where  it  appears  that  defendant  was  merely  a  grantee,  and  the 
only  proper  question  of  knowledge  was  that  of  his  grantor  or  of 
miners  generally,  and  where  it  had  already  been  shown  that  the 
veins  were  of  no  value,  and  not  within  the  meaning  of  the  law. 

APPEAL  from  a  judgment  of  the  Superior  ,  Court  of 
Calaveras  County.    A.  I.  McSorley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  J.  Donovan,  for  Appellant 

Solinsky  &  Wehe,  for  Respondent. 

BEATTT,  C.  J.— This  is  an  action  to  quiet  plaintiflE's 
alleged  title  to  nine  separate  quartz-mining  claims  or  lode 
locations,  described  by  their  respective  names  and  by  refer- 
ence to  the  notices  of  location  recorded  in  the  office  of  the 
recorder  of  Calaveras  County.     The  complaint  contains  the 
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allegations  usual  in  such  cases.  The  defendant  by  his  answer 
denies  that  the  plaintiff  is  or  ever  was  owner,  in  possession,  or 
entitled  to  the  possession,  of  any  of  said  claims,  or  of  any 
interest  therein.  He  admits  that  he  claims  an  interest  and 
estate  in  all  the  real  property  described  in  the  complaint,  but 
denies  that  his  claim  is  without  right.  He  alleges  that  for 
more  than  ten  years  last  past  he  and  his  grantors  have  been 
the  owners,  and  in  the  actual  possession  of,  two  placer-mining 
claims  held  under  patent  from  the  United  States, — ^the  Carson 
Hill,  containing  146.50  acres,  patented  on  the  18th  of  October, 
1894,  and  the  Blue  Mountain,  containing  151.26  acres, 
patented  February  1,  1898,  and  also  a  certain  quartz-mining 
claim.  He  further  alleges  that  for  more  than  twenty  years 
he  and  his  grantoirs  have  been  the  owners  and  in  the  actual 
possession  of  480  acres  of  agricultural  land,  contiguous  to 
the  Carson  Hill  and  Blue  Mountain  placer  claims,  which  is 
also  held  under  patents  issued  to  his  grantors  by  the  United 
States.  He  alleges  that  he  is  informed  and  believes  that  the 
real  property  described  in  the  complaint  conflicts  with  said 
placer-mining  claims  and  agricultural  patents. 

The  action  was  commenced  in  December,  1902,  and  was 
tried  by  the  court  without  a  jury  in  November,  1903.  The 
court  found  that  the  plaintiff  was  not,  and  had  never  been, 
the  owner,  or  entitled  to  the  possession,  of  any  part  of  the 
property  described  in  his  complaint,  and  that  the  defendant 
was  the  owner  and  entitled  to  the  possession  of  all  the  property 
described  in  his  answer.  Judgment  was  entered  accordingly 
in  favor  of  the  defendant  for  his  costs.  The  appeal  of  plain- 
tiff is  from  the  judgment  and  from  an  order  denying  a  new 
trial. 

Aside  from  one  specification  of  error  in  the  ruling  of  the 
court  upon  an  objection  to  a  question  asked  defendant  on  his 
cross-examination,  the  only  point  urged  by  appellant  in  sup- 
port of  his  appeal  is  that  the  findings  are  contrary  to  the 
evidence  in  this,  that  the  evidence  showed  a  valid  location  of 
one  of  his  claims  (the  Emerald)  prior  to  any  application  for 
a  patent  for  either  of  defendant's  placer  claims,  and  because 
all  of  his  other  claims,  though  located  subsequently  to  the 
applications  for  the  placer  patents,  were  of  mineral  veins 
known  to  exist  by  the  placer  claimants  prior  to  the  date  of 
their  said  applications,  but  not  mentioned  therein  or  in  the 
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patents,  and  which  therefore  remained  open  to  appropriation 
by  any  qualified  locator. 

This  question  of  the  right  to  locate  a  lode  claim  within  the 
surface  lines  of  a  patented  placer  claim  has  been  very  fully 
argued  by  counsel  for  the  respective  parties,  but  it  is  ex- 
tremely doubtful  whether,  in  view  of  the  evidence  contained 
in  the  record,  a  decision  upon  the  point  is  necessary  to  a  final 
disposition  of  the  case.  For  it  does  not  appear  that  the  first 
finding  of  the  court  to  the  effect  that  the  plaintiff  was  not 
the  owner  of  any  interest  in  any  of  the  claims  described  in 
his  complaint  was  based  upon  the  view  that  they  were  invalid 
only  because  the  attempted  locations  were  within  the  bound- 
aries of  the  placer  patents,  and  upon  veins  the  existence  of 
which  was  unknown  at  the  time  the  patents  were  applied  for. 
It  may  be  that  the  court  deemed  the  evidence  offered  by 
plaintiff  insufficient  to  establish  the  validity  of  any  of  his 
alleged  claims,  irrespective  of  the  objections  based  upon  their 
conflict  with  the  placer  patents.  As  to  the  Emerald  claim, 
the  alleged  location  of  which  antedated  the  applications  for 
patents,  this  must  have  been  the  ground  of  the  decision,  as 
it  may  have  been  with  respect  to  the  others;  and  therefore  we 
have  first  to  consider  whether  we  should  be  warranted  in  hold- 
ing that  the  evidence  was  such  as  to  require  a  finding  by  the 
trial  judge  that  the  Emerald  or  any  of  the  other  allied  claims 
was  valid  in  itself  as  a  location  and  whether  thB  plaintiff 
made  satisfactory  proof  that  he  was,  when  he  commenced  this 
action,  even  in  the  peaceable  possession  of  any  of  the  ground 
in  controversy.  It  appears  from  the  evidence,  that  the  Carson 
Hill  and  Blue  Mountain  placer  claims  are  situated  in  what  is 
known  as  the  Madame  Felix  Mining  District  in  Calaveras 
County,  and  not  far  from  Copperopolis,  where  active  mining 
has  been  carried  on  for  many  years;  that  within  the  limits 
and  in  the  neighborhood  of  those  claims,  are  numerous  small 
veins  or  seams  of  quartz  carrying  an  extremely  smaU  per- 
centage of  gold  where  not  entirely  barren.  These  little  veins 
crop  out  at  a  number  of  places,  and  their  existence  has  long 
been  generally  known.  It  was  shown  that  as  long  ago  as 
1879  there  were  old  prospecting  shafts  on  some  of  these  veins, 
which  had  remained  untouched  from  that  date  until  the  date 
of  the  trial,  from  which  it  may  be  inferred  that  various  lode 
claims  had  been  located,  prospected,  and  abandoned  within 
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and  near  these  placer  claims  prior  to  the  attempted  location 
of  the  Emerald  in  June,  1890.  A  notice  of  this  claim  was 
recorded  on  the  18th  of  that  month  by  one  Kennedy  in  pur- 
suance of  a  special  act  of  the  legislature  applicable  to  Cal- 
averas County,  requiring  all  notices  of  mining  locations  to  be 
recorded  in  the  county  recorder's  office.  (Stats.  1875-1876, 
p.  853.)  But  this  notice  was  invalid  under  the  act  of  Con- 
gress (Eev.  Stats.,  sec.  2324,  [U.  S.  Comp.  Stats.  1901,  p. 
1426])  for  the  reason  that  it  contained  no  description  of 
the  claim  by  reference  to  any  natural  object  or  permanent 
monument  by  which  it  might  be  identified.  And  besides,  if 
it  had  contained  every  essential  requisite  of  a  location  notice, 
the  copy  of  the  record  would  have  proved  nothing  except  the 
bare  fact  that  such  a  notice  had  been  recorded.  It  would  not 
have  proved  that  it  was  posted  on  the  claim,  or  that  the  loca- 
tion was  so  marked  on  the  ground  that  its  boundaries  could 
be  readily  traced,  or  that  they  included  the  apex  of  a  lode 
or  any  valuable  mineral  deposit  in  place,  or  that  the  neces- 
sary work  had  been  done  to  keep  the  claim  good.  Every  one 
of  these  things,  with  the  possible  exception  of  the  posting 
of  the  notice,  was  essential  to  the  validity  of  the  claim,  but 
it  is  difficult  to  find  in  the  record  any  satisfactory  evidence 
upon  a  single  point.  Kennedy  was  himself  a  witness,  but  he 
only  testified  that  he  had  prospected  **all  these  claims  and 
found  gold-bearing  quartz,"  and  that  when  he  was  working 
on  the  Emerald  prior  to  the  application  for  the  placer  patents 
(October  22,  1892)  the  defendant  would  come  to  his  claim  to 
inqure  as  to  his  prospects  and  get  him  to  pan  out  some  dirt, 
and  when  he  did  so,  **  allowed  he  had  as  good  a  prospect  as 
was  on  the  hill."  This  is  in  substance  the  whole  of  his 
testimony  as  to  his  own  claim.  One  of  the  other  witnesses, 
Womble,  testified  generally  that  all  of  the  claims  in  con- 
troversy that  had  been  located  prior  to  1894  (which  would 
include  the  Emerald)  were  so  marked  by  mounds  that  he 
and  a  surveyor  had  no  difficulty  in  finding  the  comers  of 
the  claims.  He  also  testified  that  a  man  named  Watson 
worked  on  the  Emerald  in  1893  and  that  Kennedy  sunk  a  shaft 
on  it  in  1894.  This  is  all  the  testimony  I  can  find  in  the 
record  bearing  on  the  validity  of  the  Emerald  claim,  and  it 
is  clearly  insufficient  to  shoW  that  it  was  of  any  validity 
whatever  at  the  commencement  of  this  action.     Aside  from 
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other  objections,  there  is  no  evidence  that  one  hundred  dollars' 
worth  of  work  was  done  on  the  claim  in  any  year  after  its 
attempted  location,  and  there  is  no  evidence  that  any  work 
has  ever  been  done  on  it  since  the  year  1894,  or  that  either 
Kennedy  or  the  plaintiff  was  in  actual  possession  of  the  claim 
or  of  any  part  of  it  when  this  action  was  commenced. 

All  the  other  claims  of  plaintiff  are  of  a  date  subsequent 
to  the  22d  of  October,  1892,  when  the  placer  patents  were 
applied  for.    The  notices  were  recorded  and  purport  to  have 
been  posted  as  follows : — 
Santa  Cruz,  in  July,  1893. 
Buena  Vista,  in  October,  1893. 
Democrat,  in  October,  1894. 
Dandy,  in  January,  1897. 
Cape  Horn,  in  January,  1899. 
Big  Bonanza,  in  January,  1900. 
Dead  Man's  Spring,  in  January,  1900. 
Duplex,  in  January,  1900. 

Several  of  these  claims  are  relocations  of  old  and  aban- 
doned claims. 

The  Democrat  was  originally  the  Dead  Cow,  and  by  that 
name  was  prospected  and  abandoned  (apparently)  by  the 
defendant  prior  to  October,  1892.  The  Dandy  was  formerly 
the  Bald  Eagle.  The  Cape  Horn  was  another  of  the  defend- 
ant's old  and  abandoned  locations.  The  Duplex  was  formerly 
the  Opranso. 

There  is  no  evidence  of  sufficient  work  to  keep  good  a 
single  one  of  these  claims,  and  no  evidence  of  actual  posses- 
sion of  any  part  of  any  of  them  by  plaintiff  or  a  cotenant  at 
the  commencement  of  this  action,  and  as  to  those  located  sub- 
sequent to  1894  there  is  no  evidence  of  a  proper  marking  of 
the  locations  by  visible  monuments  on  the  ground.  There,  is 
no  evidence  of  the  existence  within  the  described  boundaries 
of  any  of  them  of  a  vein  or  deposit  of  ore  of  any  practical 
value.  Kennedy,  it  is  true,  testifies  that  he  found  gold-bearing 
quartz  in  all  of  them,  but  this  would  be  true,  although  none 
of  the  quartz  carried  gold  enough  to  pay  the  cost  of  extrac- 
tion or  the  cost  of  reduction.  On  the  other  hand,  a  witness 
for  defendant,  E.  Boggs,  a  miner  and  practical  assayer, 
testifies  that  in  1888  or  1889  he  spent  ten  daj-^s  prospecting  in 
the  neighborhood  of  the  claim  then  owned  by  the  defendant. 
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and  called  the  Dead  Cow,  and  could  find  no  one  that  would 
assay  a  dollar  a  ton.  The  best  came  from  the  Dead  Cow  and 
assayed  only  eighty  cents. 

From  the  positive  testimony  of  this  witness,  from  the 
silence  of  plaintiff's  witnesses  as  to  the  quality  of  the  ore 
found  in  the  small  veins  of  quartz  appearing  within  the  limits 
of  the  placer  patents,  from  the  failure  to  prove  assessment- 
work  on  any  of  plaintiff's  claims,  and  from  the  general  agree- 
ment of  all  the  testimony  in  the  case  that  although  the  ground 
covered  by  these  claims  lies  within  a  short  distance  from  a 
busy  mining  camp,  and  has  been  prospected  for  more  than 
thirty  years,  during  which  time  many  claims  have  been  lo- 
cated and  abandoned  after  the  usual  tests  by  the  sinking  of 
shafts,  etc.,  the  court  was  entirely  justified  in  concluding,  if 
it  did  so  conclude,  that  there  was  no  vein  or  deposit  of  ore 
within  any  one  of  the  claims  described  in  the  complaint  of 
BuflScient  value* or  promise  to  justify  its  location  as  a  lode 
claim,  and  further  to  conclude  that  the  failure  to  prove  that 
the  work  required  by  the  act  of  Congress  had  been  done  on 
the  claims  was  due  to  the  fact  that  such  work  had  not  been 
done  and  that  the  claims,  if  ever  valid,  had  been  abandoned 
before  the  action  was  commenced.  If  the  finding  of  the 
court  against  plaintiff's  claim  of  ownership  had  no  other 
support,  it  would  be  presumed  that  it  was  based  upon  this 
view,  and  we  should  be  compelled  to  sustain  it  for  the  reasons 
stated.  And  this  finding  fully  supports  the  judgment  of  dis- 
missal, and  is  unaffected  by  the  ruling  of  the  court  restricting 
the  cross-examination  of  the  defendant  above  referred  to. 

But  if  it  were  conceded  that  as  to  one  or  more  of  the  eight 
claims  of  plaintiff  attempted  to  be  located  subsequent  to  the 
applications  for  the  placer  patents,  there  was  satisfactory  and 
uncontradicted  evidence  of  full  compliance  with  the  federal 
statutes  and  local  regulations  governing  the  location  and  work- 
ing of  mining  claims,  this  finding  of  the  court  would,  even  in 
that  case,  have  abundant  evidence  to  support  it.  The  issuance 
by  the  government  of  its  patents  for  the  Carson  Hill  ahd 
Blue  Mountain  claims  to  the  grantors  of  defendant  is  con- 
clusive evidence  in  this  proceeding  that  the  land  patented  is 
placer  ground,  and  that  defendant  from  the  date  of  the  ap- 
plications for  patents  has  been  the  owner  of  everything  within 
its  surface  boundaries  excepting  only  such  veins  of  ore  or 

CXMX  Cal.— 89 


Digitized  by 


Google 


610  MuTCHMOR  t'.  McCarty.  [149  Cal. 

mineral  deposits  in  place  as  were  known  to  exist  at  the  date 
of  such  applications,  subject  of  course  to  the  right  of  owners 
of  exterior  lode  claims  to  follow  their  veins  on  the  dip  under 
the  surface.  As  to  the  agricultural  lands  described  in  the 
answer  and  which  are  held  under  homestead  patents  defend- 
ant is  the  absolute  owner  under  a  title  long  antedating  the 
location  of  any  of  plaintiff's  claims,  and  as  far  as  they  may 
conflict  with  those  lands  there  can  be,  and  in  fact  is,  no  con- 
troversy. The  sole  question  therefor  with  respect  to  those 
claims  of  plaintiff  which  are  here  assumed  to  have  been 
regularly  located  and  perfected  subsequent  to  the  22d  of 
October,  1892,  is  whether  there  was  uncontradicted  evidence 
from  which  the  court  shoidd  have  found  that  they  cover  veins 
or  mineral  deposits  in  place  which  within  the  meaning  of 
section  2333  of  the  Revised  Statutes  [U..  S.  Comp.  Stats. 
1901,  p.  1453]  were  known  to  exist,  at  that  date. 

The  Revised  Statutes  of  the  United  States  (sec.  2019 
et  seq.  [U.  S.  Comp.  Stats.  1901,  p.  1424] )  provide  for  the 
disposition  alike  of  lodes  or  veins,  and  of  placer  deposits. 
The  price  of  lode  claims  is  five  dollars  per  acre  of  the  surface 
while  that  of  placer  claims  is  only  two  dollars  and  fifty  cents. 
It  is  therefore  a  fraud  for  a  person  cognizant  of  the  existence 
of  a  vein  of  apparent  value  to  attempt  to  acquire  the  title  by 
means  of  a  placer  location  and  patent.  It  is  accordingly 
provided  by  section  2333  that  **  Where  the  same  person,  as- 
sociation, or  corporation  is  in  possession  of  a  placer  claim,  and 
also  a  vein  or  lode  included  within  the  boundaries  thereof, 
application  shall  be  made  for  a  patent  for  the  placer  claim 
with  the  statement  that  it  includes  such  vein  or  lode,  and  in 
such  case  a  patent  shall  issue  for  the  placer  claim,  subject  to 
the  provisions  of  this  chapter,  including  such  vein  or  lode, 
upon  the  payment  of  five  dollars  per  acre  for  such  vein  or 
lode  claim,  and  twenty-five  feet  of  surface  on  each  side  thereof. 
The  remainder  of  the  placer  claim,  or  any  placer  claim  not  em- 
bracing any  vein  or  lode  claim,  shall  be  paid  for  at  the  rate 
of  two  dollars  and  fifty  cents  per  acre,  together  with  all  costs 
of  proceedings ;  and  where  a  vein  or  lode,  such  as  is  described 
in  section  twenty-three  hundred  and  twenty,  is  known  to  exist 
within  the  boundaries  of  a  placer  claim,  an  application  for  a 
patent  for  such  placer  claim  which  does  not  include  an  applica- 
tion for  the  vein  or  lode  claim  shall  be  construed  as  a  con- 
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elusive  declaration  that  the  claimant  of  the  placer  claim  has 
no  right  of  possession  of  the  vein  or  lode  claim;  but  where 
the  existence  of  a  vein  or  lode  in  a  placer  claim  is  not  known 
a  patent  for  the  placer  claim  shall  convey  all  the  valuable 
mineral  and  other  deposits  within  the  boundaries  thereof.'* 
The  patents  for  the  Carson  Hill  and  Blue  Mountain  claims 
contain  express  reservations  in  conformity  with  these  pro- 
visions, as  follows : — 

'*lst.  That  the  grant  hereby  made  is  restricted  in  its  exterior 
limits  to  the  boundaries  of  the  said  mining  premises,  and  to 
any  veins  or  lodes  of  quartz  or  other  rock  in  place  bearing 
gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  de- 
posits, which  may  have  been  discovered  within  said  limits 
subsequent  to  and  which  were  not  known  to  exist  on  the  22d 
day  of  October,  A.  D.  one  thousand  eight  hundred  and  ninety- 
two. 

"2d.  That  should  any  vein  or  lode  of  quartz  or  other  rock 
in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,*  copper,  or 
other  valuable  deposits  be  claimed  or  known  to  exist  within 
the  above  described  premises  at  said  last  named  date,  the  same 
is  expressly  excepted  and  excluded  from  these  presents." 

There  are  other  reservations  in  the  patents  but  they  are 
immaterial  to  the  present  discussion. 

The  decisions  of  the  supreme  court  of  the  United  States  and 
of  other  courts  of  high  authority,  both  state  and  federal,  have 
settled  the  construction  of  this  provision  of  the  Revised 
Statutes  and  of  these  reservations  in  placer  patents  as  applied 
to  a  great  variety  of  cases,  and  especially  as  they  apply  to 
this  case.  A  vein  known  to  exist  within  the  boundaries  of  a 
placer  claim  at  the  date  of  the  application  for  patent,  and  not 
included  in  the  application,  may  be  located  by  an  adverse 
claimant  after  the  issuance  of  the  patent,  and  a  vein  is 
known  to  exist  within  the  meaning  of  the  statute, — 1.  When 
it  is  known  to  the  placer  claimant;  2.  When  its  existence  is 
generally  known;  3.  When  any  examination  of  the  ground 
sufficient  to  enable  the  placer  claimant  to  make  oath  that  it 
is  subject  to  location  as  such  would  necessarily  disclose  the 
existence  of  the  vein.  (Iron  8.  M.  Co.  v.  Mike  &  Star  Co., 
143  U.  S.  403,  [12  Sup.  St.  453] ;  Lindley  on  Mines,  sec. 
781,  and  cases  cited.)  In  this  case  it  does  appear  that  the 
Emerald,  the  Dead  Cow,  the  Cape  Horn,  and  perhaps  other 
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veins  were  known  to  the  defendant  several  years  before  his 
grantors  applied  for  the  placer  patents;  it  is  reasonably  cer- 
tain that  their  existence  was,  prior  to  that  date,  generally 
known,  and  known  to  defendant's  grantors.  On  this  point 
we  think  the  plaintiff's  case  was  clearly  proved,  and  without 
substantial  conflict  in  the  testimony.  But  upon  another  point 
essential  to  his  case  there  was  a  failure  of  proof.  A  quartz 
vein  which  contains  so  small  a  percentage  of  gold,  silver,  etc., 
as  to  be  of  no  value  for  mining  purposes  is  not  a  known  vein 
within  the  meaning  of  the  law,  and  whether  it  is  of  any  prac- 
tical value  is  always  a  question  for  the  jury  (or  in  the  absence 
of  a  jury,  for  the  court).  (Iron  S,  M.  Co.  v.  Mike  dk  Star  Co,, 
143  U.  S.  403,  [12  Sup.  Ct.  543] ;  Migeon  v.  Montana  Cent. 
By.  Co,,  77  Fed.  249,  [23  C.  C.  A.  156],  and  cases  therein 
cited.) 

In  this  case  there  was  not  only  a  failure  on  the  part  of 
plaintiff  to  prove  that  any  of  the  veins  claimed  by  him  could 
ever  be  expected  to  pay  the  cost  of  extracting  the  ore,  but  there 
was  on  the  contrary  a  preponderance  of  evidence  that  at  the 
date  of  the  applications  for  the  placer  patents  they  were  gen- 
erally regarded  as  valueless  and  have  since  proven  to  be  so. 
Upon  this  ground  therefore,  if  upon  no  other,  the  finding 
against  plaintiff's  claim  of  ownership  is  clearly  supported  by 
the  evidence. 

The  questions  asked  by  plaintiff's  attorney  on  cross-exami- 
nation of  defendant,  to  which  objections  were  sustained  by 
the  court,  were  clearly  not  proper  as  cross-examination,  and 
the  ruling  of  the  court  was  correct.  The  real  complaint  of  the 
plaintiff  respecting  this  matter  seems  to  be  that  he  was  not 
allowed  to  make  the  defendant  his  own  witness.  This  the 
court  had  the  right  in  its  discretion  to  allow  or  to  refuse,  and 
we  think  its  discretion  was  not  abused  in  refusing  to  hear 
further  evidence  on  the  point  to  which  the  questions  were 
directed.  They  related  exclusively  to  defendant's  knowledge 
of  the  existence  of  quartz  veins  within  the  boundaries  of  the 
placer  claims  prior  to  the  applications  for  patents.  The  fact 
had  already  been  satisfactorily  shown,  but  was  immaterial 
for  two  reasons:  1.  Because  it  was  not  his  knowledge,  but 
that  of  his  grantors,  and  of  the  miners  generally,  that  was 
important;  and  2.  Because  it  had  been  shown  that  the  veins 
were  of  no  value,  and  not  within  the  meaning  of  the  law. 
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The  judgment  and  order  of  the  superior  court  are  afl&rmed. 
McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Sae.  No.  1380.    Department  One.— AiiguBt  30,  1906.] 
S.  J.  WHITE,  Respondent,  v.  W.  A.  SAGE,  Appellant. 

Vendoe  and  Puechaseb — Specific  Pebfobmancb  of  Contract — Action 
IN  Equity  by  Vendor — ^Insufficient  CJomplaint. — A  complaint  in 
equity  by  a  vendor  to  enforce  the  performance  by  the  purchaser 
of  an  executory  contract  for  the  sale  of  land,  and  to  enforce  the 
lien  of  the  yendor  for  the  balance  of  the  purchase  price,  which 
does  not  allege  facts  affirmatively  showing  adequacy  of  considera- 
tion, and  that  the  contract  is  just  and  reasonable  as  to  the  defend- 
ant, is  insufficient,  and  a  demurrer  thereto  was  improperly  overruled. 

Id. — ^AVERMENT  OF  PRICE — ^VaLUB — BEASONABLENBSS   OF   CONTRACT. — An 

averment  of  the  price  agreed  to  be  paid  for  the  land  is  not  suffi- 
cient. There  must  be  a  showing  of  its  value,  at  least  so  that  the 
court  can  determine  whether  or  not  it  was  in  reasonable  proportion 
to  the  price  to  be  paid,  or  of  other  facts  which  are  sufficient  to 
satisfy  the  court  that  the  contract  is  just  and  reasonable  to  the 
buyer  in  all  its  material  elements. 
Id. — ^Defense  of  Insufficiency  of  Value  —  Oimbsion  in  Finding. — 
Where  the  answer  alleges  that  the  value  of  the  land  was  a  sum 
less  than  half  of  the  price  agreed  to  be  x>aid,  the  failure  to  find 
upon  this  issue  as  well  as  the  insufficiency  of  the  complaint  requires 
a  reversal  of  the  judgment  for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  McGowan,  and  Elmer  Westlake,  for  Appellant 

F.  B.  Brown,  and  Dixon  L.  Phillips,  for  Respondent 

SHAW,  J. — The  complaint  is  by  the  vendor  in  an  executory 
agreement  for  the  sale  of  land,  to  enforce  the  performance 
of  the  contract  by  the  vendee.  It  sets  out  the  contract,  a  ten- 
der by  the  plaintiff,  accompanied  by  a*  demand  for  payment 
of  the  price,  and  the  refusal  of  the  defendant  to  pay,  avers 
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that  the  plaintiff  is  the  owner  in  fee  and  is  ready  and  willing 
to  convey,  and  that  he  has  a  lien,  as  vendor,  for  the  price, 
upon  the  defendant's  equitable  interest  under  the  contract, 
and  asks  for  judgment  against  the  defendant  for  the  balance 
of  the  purchase  money  unpaid,  that  defendant  be  given  a 
reasonable  time,  to  be  fixed  by  the  court,  within  which  to  pay 
the  same,  and  that,  in  default  of  such  payment,  the  defend- 
ant's interest  in  the  land  be  sold,  the  proceeds  applied  on 
the  amount  adjudged  due,  that  defendant's  rights  to  the  land 
be  thereupon  foreclosed,  and  for  judgment  and  execution 
against  the  other  property  of  the  defendant  for  any  balance 
of  the  price  remaining  unpaid  after  the  application  thereon 
of  the  proceeds  of  said  sale.  It  is  clearly  a  suit  of  the  char- 
acter formerly  cognizable  in  equity  alone  to  enforce  the  spe- 
cific performance  of  a  contract,  and  is  an  appeal  to  the  eqmty 
jurisdiction  of  the  court.  {Sparks  v.  Hess,  15  Cal.  194;  Olock 
V.  Howard,  123  Cal.  1,  [69  Am.  St.  Rep.  17,  55  Pac.  713].) 

A  demurrer  to  the  complaint  on  the  ground  that  it  does  not 
state  facts  suflBcient  to  state  a  cause  of  action  was  overruled 
by  the  court. 

We  think  the  complaint  was  insuflBcient  and  that  the  de- 
murrer should  have  been  sustained.  By  the  contract  sought 
to  be  enforced,  wJikich  was  executed  on  July  28,  1903,  White 
agreed  to  sell  and  convey  to  Sage  eighty  acres  of  land,  for 
the  sum  of  $11,000,  and  Sage  agreed  to  buy  the  same  at  said 
pric^,  paid  ten  dollars  down,  and  promised  to  pay  the  re- 
mainder of  $10,990  on  or  before  August  15,  1903.  There 
is  no  allegation  that  the  land  was  worth  the  price  agreed  to 
be  paid,  nor  any  allegation  whatever  as  to  its  value,  nor  any 
averment  that  the  price  is  adequate  or  in  fair  proportion  to 
the  value  of  the  land,  nor  that  Sage  ever  had  possession  of 
the  land  nor  of  any  other  facts  going  to  show  that  the  con- 
sideration of  the  contract  of  Sage  to  buy  the  land  was  ade- 
quate, or  that,  as  to  him,  it  is  just  and  reasonable.  For  want 
of  such  showing  the  complaint  must  be  held  insufficient  to 
authorize  a  court  of  equity  to  enforce  performance. 

The  Civil  Code  (sec.  3391)  declares  that  **  Specific  per- 
formance cannot  be  enforced  against  a  party  to  a  contract  in 
any  of  the  following  cases:  1.  If  he  has  not  received  an 
adequate  consideration  for  the  contract;  2.  If  it  is  not,  as 
to  him,  just  and  reasonable;    3.  If  his  assent  was  obtained 
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by  the  misrepresentation,  concealment,  circumvention,  or  un- 
fair practices  of  any  party  to  whom  performance  would  be- 
come due  under  the  contract. '*  In  Brack  v.  Tucker,  42  Cal. 
353,  upon  this  point  the  court  said:  '*The  agreement  alleged 
must  be  one  which  in  all  its  features  appeals  to  the  judicial 
discretion  as  being  fit  to  be  enforced  in  specie — as  having 
been  obtained  without  any  intermixture  of  unfairness.  Hence, 
if  it  appear  that  the  bargain,  though  obligatory  in  point  of 
mere  law,  and  one  not  to  be  set  aside  in  equity,  is,  neverthe- 
less, a  hard  bargain,  the  court  will  not  relieve.  Of  such  a  bar- 
gain Lord  Hardwicke  said:  *The  constant  rule  of  the  court 
is  not  to  carry  it  into  execution/  The  same  view  was  assert^ 
by  the  Chancellor  in  Seymour  v.  Delancey,  6  Johns.  Ch.  222, 
where  the  value,  which  the  complainant  was  to  pay,  was,  by 
the  estimate  of  the  court,  a  little  less  than  one  half  that  of 
the  estate  bargained  for."  In  Prince  v.  Lamb,  128  Cal.  128, 
[60  Pac.  692],  the  same  principle  was  approved,  and  it  was 
said:  "These  principles  are  not  restricted  to  contracts  for 
the  conveyance  of  land,  but  they  apply  in  all  cases  where  the 
equitable  jurisdiction  of  the  court  is  invoked  to  enforce  the 
specific  performance  of  any  obligation."  In  Stiles  v.  Cain, 
134  Cal.  171,  [66  Pac.  232],  Mr.  Justice  Temple  says  on  this 
subject:  ** There  are,  then,  contracts  which  are  perfectly 
valid,  and  which  a  court  of  equity  will  not  set  aside  for 
fraud,  mistake,  or  for  any  unfairness,  but  which,  neverthe- 
less, are  so  unfair  that  specific  performance  will  not  be  de- 
creed. This  has  always  been  the  rule  with  courts  of  equity. 
They  will  not  aid  in  the  enforcement  of  a  harsh  and  unjust 
contract,  even  though  it  be  valid."  This  doctrine  has  been 
repeatedly  aflSrmed  by  this  court  in  other  cases.  {Agard  v. 
Valencia,  39  Cal.  302;  Nicholson  v.  Tarpey,  70  Cal.  609,  [12 
Pac.  778] ;  Kelly  v.  Central  Pacific  R.  B.  Co.,  74  Cal.  562,  [5 
Am.  St.  Rep.  470,  16  Pac.  386] ;  MorriU  v.  Everson,  77  Cal. 
114,  [19  Pac.  190] ;  Ward  v.  Yorba,  123  Cal.  447,  [56  Pac.  58] ; 
Windsor  v.  Miner,  124  Cal.  494,  [57  Pac.  386] ;  Fleishman  v. 
Woods,  135  Cal.  261,  [67  Pac.  276].) 

These  are  all  cases  in  which  the  vendee  was  seeking  to  com- 
pel the  vendor  to  perform  the  contract  by  the  execution  of  a 
deed.  But  this  does  not  affect  the  rule  of  the  code.  It  applies 
with  equal  force  to  both  parties.  There  is  no  reason  why  the 
** conscience  of  a  chancellor"  should  not  be  as  tender  toward 
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the  buyer  as  toward  the  seller,  if  he  is  the  victim  of  an 
unconscionable  bargain. 

The  rule  that  the  party  seeking  in  equity  the  specific  per- 
formance of  a  contract  must  aver  facts  which  affirmatively 
show  adequacy  of  consideration,  and  that  it  is  just  and  reason- 
able as  to  the  other  party,  is  also  well  settled.  In  the  first 
case  on  the  subject,  Agard  v.  Valencia,  39  Cal.  302,  the  court 
says:  ** Another  well-established  rule  in  courts  of  equity  is, 
that  in  a  suit  for  a  specific  performance,  it  must  be  af&rma- 
tively  shown  that  the  contract  is  fair  and  just,  and  that  it 
would  not  be  inequitable  to  enforce  it.  The  court  will  not 
lend  its  aid  to  enforce  a  contract  which  is  in  any  respect  unfair 
or  savors  of  oppression,  but  in  such  cases  will  leave  the  party 
to  his  remedy  at  law.  It  is  incumbent  on  the  plaintiflf,  there- 
fore, to  state  such  facts  as  will  enable  the  court  to  decide 
whether  the  contract  is  of  such  a  character  that  it  would  not 
be  inequitable  to  enforce  it."  Brack  v.  Tucker,  42  CaL  353, 
is  to  the  same  effect.  In  Stiles  v.  Cain,  134  Cal.  171,  [66  Pac. 
232],  upon  this  proposition  the  court  said:  **This  does  not 
mean  that  it  must  be  alleged  in  hcec  verba  that  the  contract 
was  supported  by  an  adequate  consideration,  and  is,  as  to 
the  defendant,  fair  and  just.  These  might  be  held  insufficient, 
but  the  fact  that  the  contract  is  such  as  will  satisfy  the  con- 
science of  the  chancellor,  in  the  respects  mentioned,  must 
appear  from  a  proper  statement  of  facts."  The  same  rule 
of  pleading  is  declared  in  Ward  v.  Yorba,  123  Cal.  447,  [56 
Pac.  58] ;  Windsor  v.  Miner,  124  Cal.  494,  [57  Pac.  386] ; 
Prince  v.  Lamb,  128  Cal.  128,  [60  Pac.  692] ;  Nicholson  v. 
Tarpey,  70  Cal.  609,  [12  Pac.  778];  Morrill  v.  Everson,  77 
Cal.  114,  [19  Pac.  190] ;  and  Fleishman  v.  Woods,  135  Cal. 
261,  [67  Pac.  276].  The  effect  of  these  decisions  is  that  the 
mere  statement  of  the  price  agreed  to  be  paid,  as  in  this 
case,  will  not  suffice.  There  must  be  a  showing  of  the 
value,  at  least,  so  that  the  court  can  determine  whether  or 
not  it  was  in  reasonable  proportion  to  the  price  to  be  paid, 
or  of  other  facts  which  are  sufficient  to  satisfy  the  court  that 
the  contract  is  just  and  reasonable  to  the  buyer  in  all  its 
material  elements.  There  is  an  entire  absence  of  anything 
of  this  nature  in  the  complaint  under  consideration.  The 
answer  alleged  that  the  value  of  the  land  at  the  time  of  the 
contract  did  not  exceed  $4,400,  which  was  considerably  less 
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than  one  half  the  price  that  Sage  was  to  pay.  The  finding  is 
evasive  upon  this  question.  There  is  no  finding  of  the  actual 
value  of  the  land,  but  it  is  said  therein  that  it  is  not  true 
that  ''the  said  land  was  of  the  value  and  worth  not  exceeding 
the  sum  of  $4,400,"  which  finding  could  be  true  if  the  land 
was  worth  only  one  dollar  more.  The  failure  to  find  on  this 
issue  also  requires  a  reversal  of  the  judgment.  There  is  a 
bill  of  exceptions  in  the  record,  the  authenticity  of  which  is 
disputed,  from  which  it  appears  that  the  uncontradicted  evi- 
dence was  that  the  value  of  the  land  did  not  exceed  $4,400, 
80  that  if  this  bill  of  exceptions  could  be  considered,  the 
finding,  even  in  its  evasive  form,  woidd  be  contrary  to  the 
evidence.  But  we  do  not  consider  it  necessary  to  determine 
the  question  whether  the  bill  of  exceptions  is  properly  in  the 
record  or  not.  It  being  incumbent  upon  the  plaintiff  to  allege 
in  his  complaint  facts  showing  adequacy  of  consideration, 
and  that  the  contract  was  just  and  reasonable  as  to  the  de- 
fendant, the  demurrer  should  have  been  sustained,  and  for 
this  error  and  the  failure  to  find  the  value,  the  judgment 
must  be  reversed  regardless  of  the  question  whether  the  evi- 
dence sustains  the  findings. 

It  is  but  fair  to  the  court  below  to  say  that  there  is  nothing 
in  the  record,  or  in  the  briefs,  indicating  that  this  defect  in 
the  complaint  was  ever  called  to  its  attention  in  argument. 

The  judgment  is  reversed  with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint  and  for  further 
proceedings. 

Angellotti,  J.,  and  Sloss,  J.,  concurred 


[Sac.  Nos.  1403,  1410.    Department  One.— Atiguat  80,  1906.] 

D.  M.  BURNS,  Respondent  and  AppeUant,  v.  G.  W.  HIATT, 
Appellant  and  Respondent. 

FOBECLOSUBB  OF  MOETGAGE  —  NECESSARY  PARTIES  —  GrANTEI  OF  MORT- 
GAGOR— Continuance  of  Mortgage. — A  grantee  of  the  mortgagor 
whose  deed  was  recorded  before  the  commencement  of  a  suit  to 
foreclose  the  mortgage  was  a  necessary  party  to  the  action,  and 
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his  title  is  not  affected  by  the  foreclosure;  but  the  mortgage  eon- 
tiuues  as  to  him  as  if  there  had  been  no  foreclosure. 

Id. — Action  by  Grantee  to  Quiet  Title — ^Bab  of  Debt  by  Statute. — 
The  grantee  of  the  mortgagor  who  took  subject  to  the  lien  of  the 
mortgage,  cannot  maintain  an  action  to  quiet  his  title  against 
the  mortgagee,  nor  recover  the  possession  from  him  without  paying 
or  offering  to  pay  the  mortgage  debt,  notwithstanding  it  is  barred 
by  the  statute  of  limitations. 

Id. — ^Rights  or  Pubchaseb  undbb  Void  Fobeclosube— Assigns  of 
Mortgagee — ^Possession  without  Consent  of  Gbantes  of  Mobt- 
gagee. — A  purchaser  of  the  property  at  a  foreclosure  sale,  when,  for 
any  reason,  the  foreclosure  proceedings  are  void,  thereby  becomes 
an  assignee  of  the  mortgage  and  of  the  debt  thereby  secured,  of 
which  the  mortgage  is  an  incident,  with  all  the  rights  of  the 
original  mortgagee;  and  where  he  acquired  possession  of  the  prem- 
ises peaceably  and  in  good  faith  under  color  of  such  foreclosure 
proceedings,  he  must  be  deemed  a  mortgagee  in  possession,  as 
against  the  grantee  of  the  mortgagor  who  was  not  a  party  to  the 
foreclosure,  although  there  was  no  consent  of  such  grantee  to 
the  possession,  express  or  implied,  and  the  grantee  cannot  disturb 
his  possession  without  paying  the  debt.     [Beatty,  0.  J.,  dissenting.] 

Id. — Case  Oveeruled. — The  case  of  Davenport  v.  Turpin,  43  Cal.  597, 
in  as  far  as  it  holds  that  a  grantee  of  a  mortgagor  may  recover 
possession  without  paying  the  mortgage  debt,  is  overruled. 

CROSS-APPEALS  from  a  judgment  of  the  Superior  Court 
of  Tolo  County.    A.  J.  Buckles,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  B.  Mering,  G.  V.  Martin,  and  W.  A.  Anderson,  for  G.  W. 
Hiatt,  Appellant  and  Respondent. 

Arthur  C.  Huston,  for  D.  M.  Bums,  Respondent  and  Ap- 
pellant. 

ANQELLOTTI,  J.— This  action  was  brought  by  plaintiff 
to  obtain  a  decree  quieting  his  title  to  the  west  twenty-two  feet 
of  lot  2  in  block  4  in  the  city  of  Woodland,  he  alleging  in 
his  complaint  that  he  was  the  owner  and  entitled  to  the  pos- 
session of  said  property.  The  complaint  was  in  the  usual 
forai  of  complaints  in  actions  to  quiet  title.  Judgment  was 
given, — 1.  That  plaintiff  was  the  owner  in  fee  simple  and 
entitled  to  the  possession  of  said  property;  2.  That  he  owns 
the  same  "subject  to  the  rights  of  the  defendant,  Hiatt,  under 
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a  certain  indenture  of  mortgage  made,  executed  and  delivered 
on  the  18th  day  of  August,  1892,  by  George  H.  Jackson  to  the 
said  6.  W.  Hiatt";  3.  that  said  Hiatt  has  no  right,  title,  or 
interest  in  said  premises,  * 'except  such  right,  title  or  interest 
as  may  be  derived  by  the  said  Hiatt,  under  the  said  mort- 
gage"; and  4.  That  a  certain  foreclosure  proceeding  insti- 
tuted by  said  Hiatt  on  said  mortgage,  and  the  decree,  judg- 
ment, and  all  proceedings  therein  are  null  and  void  so  far  as 
plaintiff  is  concerned,  and  in  no  way  bind  him.  These  are 
appeals  from  said  judgment, — one  by  the  defendant  from  the 
judgment  in  favor  of  plaintiff,  and  the  other  by  plaintiff 
from  that  portion  of  the  judgment  decreeing  that  his  owner- 
ship of  the  property  is  subject  to  the  rights  of  defendant 
under  said  mortgage.  Both  appeals  are  on  the  judgment-roll. 
According  to  the  findings  of  the  trial  court,  based  upon 
appropriate  allegations  in  that  behalf  contained  in  defendant's 
answer,  the  material  facts  are  as  follows :  On  August  18, 1892, 
one  Jackson  was  the  owner  and  in  possession  of  the  property 
in  controversy  and  other  property,  and  on  that  day  he  bor- 
rowed one  thousand  dollars  from  defendant,  giving  him  his 
note  therefor,  payable  one  day  after  date,  with  interest  at 
the  rate  of  nine  per  cent  per  annum,  and  also,  as  security  for 
the  payment  thereof,  a  mortgage  on  said  premises,  which 
mortgage  was  duly  recorded  on  August  22,  1892.  On  Novem- 
ber 29,  1893,  said  Jackson  executed  and  delivered  to  plaintiff, 
a  grant,  bargain,  and  sale  deed  of  the  property  in  controversy, 
which  deed  was  duly  recorded  on  the  same  day.  On  August 
15, 1896,  said  note  and  mortgage  being  wholly  unpaid,  defend- 
ant commenced  an  action  against  Jackson  for  the  foreclosure 
of  said  mortgage.  Plaintiff  was  never  made  a  party  to  this 
action.  Proceedings  were  had  in  such  action,  resulting,  on 
December  1,  1898,  in  a  judgment  for  the  sale  of  the  mort- 
gaged premises  and  the  application  of  the  proceeds  to  the 
payment  of  the  amount  found  due, — ^viz.  $1,344.89.  At  the 
sale  so  ordered  defendant  became  the  purchaser  for  the  sum 
of  twelve  hundred  dollars.  He  subsequently,  on  August  30, 
1899,  received  from  the  commissioner  appointed  to  make  the 
sale  a  deed  for  the  premises,  and  immediately  entered  into 
the  possession  of  all  of  the  mortgaged  premises,  and  has  ever 
since  been  and  now  is  in  the  actual  and  peaceable  possession 
of  the  same,  claiming  to  own  the  whole  thereof. 
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The  court  further  found  that  the  possession  of  said  premises 
taken  by  defendant  after  the  delivery  of  the  commissioner's 
deed  was  without  the  consent  of  the  plaintiff,  and  also  that 
the  note  and  mortgage  are  barred  by  the  provisions  of  section 
337  of  the  Code  of  Civil  Procedure. 

This  action  to  quiet  title  was  commenced  on  Jidy  22,  1904, 
almost  five  years  after  defendant's  possession  commenced. 

Plaintiff  not  having  been  made  a  party  to  the  foreclosure 
proceedings,  his  title  to  the  mortgaged  premises  was,  of 
course,  in  no  way  affected  thereby.  It  is  the  universally 
accepted  rule  wherever  a  mortgage  is  only  a  lien,  not  only 
before  but  after  default  in  its  conditions  on  the  part  of  the 
mortgagor,  that  the  title  of  the  grantee  of  the  mortgaged  prem- 
ises is  not  affected  by  a  foreclosure  of  the  mortgage  in  an  action 
commenced  after  the  conveyance  to  him,  unless  he  is  made  a 
party  to  the  action.  As  to  him,  under  such  circumstances 
there  is  no  foreclosure.    This  is  not  disputed  by  defendant. 

It  does  not,  however,  follow  from  this  that  he  is  entitled  to 
a  decree  quieting  his  title  against  the  mortgagee.  He  took 
the  property  under  his  deed  from  the  mortgagor,  subject  to 
the  lien  of  the  mortgage,  and  as  to  such  lien,  he  thenceforth 
stood  in  the  place  of  the  mortgagor.  The  proceeding  to  en- 
force such  lien,  although  ineffectual  against  plaintiff  by  reason 
of  the  fact  that  he  was  not  made  a  party,  did  not  operate  to 
divest  the  lien.  His  rights  were  in  no  way  affected  by  the 
proceeding  and  he  acquired  no  additional  right  thereby.  He 
simply  continued  to  be  the  owner  of  the  property,  subject  to 
the  lien  which  had  not  been  enforced,  his  situation  in  this 
regard  being  precisely  the  same  as  it  woidd  have  been  had 
no  attempt  to  foreclose  been  made.  The  mortgage  was  not 
extinguished  by  the  ineffectual  attempt  to  enforce  it.  It  is 
clear  that  where,  for  any  reason,  foreclosure  proceedings  are 
void,  the  legal  title  continues  subject  to  the  lien  of  the  unpaid 
mortgage,  and  it  appears  to  be  well-settled  that  a  purchaser 
of  the  property  at  a  foreclosure  sale  in  such  void  proceedings 
thereby  becomes  an  assignee  of  such  mortgage,  and  the  debt 
thereby  secured,  of  which  the  mortgage  is  an  incident,  with 
all  the  rights  of  .the  original  mortgagee.  (See  Miner  v.  Beeh- 
man,  50  N.  Y.  337;  Townshend  v.  Thompson,  139  N.  T.  152, 
[34  N.  E.  891] ;  Turman  v.  Bell,  54  Ark.  273,  [26  Am.  St 
Rep.  35,  15  S.  W.  886] ;  Cooke  v.  Cooper,  18  Or.  142,  [17  Am. 
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St.  Rep.  709,  22  Pac.  945] ;  BryHn  v.  Kdes,  162  U.  S.  411, 
[16  Sup.  Ct.  802] ;  Bryan  v.  Brasius,  162  U.  S.  415,  [16  Sup. 
Ct.  803] ;  Investment  Sec.  Co.  v.  Adams,  37  Wash.  211,  [79 
Pac.  625] ;  Frische  v.  Kramer ^s  Lessee,  16  Ohio,  125,  [47  Am. 
Dec.  368] ;  2  Jones  on  Mortgages,  sec.  1395.) 

So  far,  therefore,  as  the  claims  of  plaintiff  that  his  title 
should  be  quieted  against  the  mortgagee  is  concerned,  we  have 
the  case  presented  in  Brandt  v.  Thompson,  91  Cal.  458,  [27 
Pac.  763], — Yiz.  that  of  a  party  standing  in  the  position  of  a 
mortgagor  seeking  to  quiet  his  title  against  the  mortgagee, 
without  paying  or  offering  to  pay  the  debt  for  which  the 
mortgage  was  created.  It  is  the  settled  rule  in  this  state  that 
this  cannot  be  done,  even  though  the  mortgage  debt  be  barred 
by  the  statute  of  limitations.  In  Brandt  v.  Thompson,  91  Cal. 
458,  [27  Pac  763],  which  was  an  action  by  a  mortgagor  in 
possession  to  quiet  his  title  against  the  mortgagee  under  such 
circumstances,  it  was  said:  ''But  such  a  result  cannot  be 
achieved.  It  would  be  against  general  equitable  principles  and 
adjudicated  cases.  [Citing  cases.]  The  only  way  for  a  party 
in  respondent's  position  to  quiet  a  mortgage  is  to  pay  it.  .  .  . 
Respondent  can  have  no  remedy  in  the  premises  without  pay- 
ing or  tendering  the  amount  due  appellant  on  his  mortgages." 
The  same  rule  was  previously  applied  in  Booth  v.  Hoskins, 
75  Cal.  276,  [17  Pac.  225],  which  was  also  an  action  to  quiet 
title  by  a  mortgagor  in  possession,  and  in  which  the  mortgage 
debt  was  barred  by  the  statute  of  limitations.  In  Spect  v. 
Spect,  88  Cal.  437,  [22  Am.  St.  Rep.'314,  26  Pac.  203],  which 
was  an  action  in  ejectment  by  the  successor  of  the  mortgagor 
against  a  mortgagee  in  possession,  it  was  pointed  out  that  the 
rights  which  grow  out  of  the  relations  existing  between  mort- 
gagor and  mortgagee,  as  well  as  the  remedies  for  the  enforce- 
ment and  protection  of  those  rights,  are  of  equitable  origin 
and  are  tq  be  determined  by  the  principles  of  equity,  whether 
the  right  be  asserted  or  the  remedy  sought  in  an  action  at  law 
or  in  equity.  It  was  there  said:  ** Whenever  a  mortgagor 
seeks  a  remedy  against  his  mortgagee  which  appears  to  the 
court  to  be  inequitable,  whether  it  be  to  cancel  the  mortgage 
as  a  cloud  upon  his  title,  or  to  enjoin  a  sale  under  the  power 
given  by  him  in  the  security,  or  to  recover  from  the  mort- 
gagee the  possession  of  the  mortgaged  premises,  the  court 
will  deny  him  the  relief  he  seeks,  except  upon  the  conditions 
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that  he  shall  do  that  which  is  consonant  with  equity."  It 
was  further  declared  in  that  case  that  the  fact  that  the  debt 
is  barred  by  the  statute  of  limitations  is  immaterial  in  such 
a  case,  the  statute  barring  the  remedy  only,  and  not  extin- 
guishing, or  even  impairing,  the  obligation  of  the  debtor.  As 
long  as  the  obligation  to  pay  the  debt  exists,  it  is  not  equitable 
that  the  mortgagor  should  have  relief  against  the  mortgage 
given  to  secure  the  same,  and  such  relief  can  be  given  only 
on  condition  that  he  discharges  the  obligation. 

From  what  has  been  said,  it  is  clear  that  plaintiff  cannnot 
complain  of  the  judgment.  He  was  not  entitled  to  a  judg- 
ment decreeing  him  to  be  the  owner  of  the  property  free  and 
clear  of  the  alleged  mortgage.  It  is  suggested  by  him  that 
the  defendant  in  his  answer  does  not  set  up  any  equity.  He 
does  fully  set  up  the  facts  already  stated,  which  show  such 
equity,  and  we  know  of  no  reason  why  this  is  not  sufficient 

Another  question  is  presented  by  defendant's  appeal  from 
the  judgment.  Is  he  thereby  given  everything  to  which  he  is 
entitled  upon  the  facts  already  stated?  While  the  judgment 
declares  that  plaintiff's  ownership  is  subject  to  the  rights  of 
defendant  under  the  mortgage,  and  probably  saves  to  defend- 
ant the  right  to  take  such  affirmative  proceedings  as  the  law 
allows  for  the  collection  of  the  debt,  a  somewhat  valueless  priv- 
ilege if  the  statute  of  limitations  has  run  against  his  debt,  as 
the  court  finds,  it  also  undoubtedly  entitles  plaintiff  to  take  and 
retain  possession  of  the  property.  He  is  expressly  adjudged 
as  against  defendant  to  be  **the  owner  in  fee  simple  and  en- 
titled to  the  possession"  of  the  property,  and  this  adjudication 
as  to  his  right  to  x>ossession  is  not  at  all  qualified  by  any 
other  portion  of  the  judgment.  The  defendant,  standing  in 
the  position  of  a  mortgagee,  is  in  possession  of  the  mortgaged 
premises,  this  possession  having  been  taken  without  the  consent 
of  plaintiff,  standing  in  the  position  of  the  mortgagor,  but 
having  been  taken  and  peaceably  retained  by  him  under  a 
claim  made  in  good  faith  that  he  owns  the  same  by  virtue  of 
the  attempted  but  ineffectual  sale  made  in  the  foreclosure 
proceedings.  By  the  judgment,  the  person  standing  in  the 
position  of  a  mortgagor  is  given  possession  of  the  mortgaged 
premises,  without  being  compelled  to  pay  the  mortgage  debt 
The  question  is  thus  presented  as  to  whether  a  mortgagee  who 
has  entered  into  and  holds  possession  of  the  mortgaged  prem- 
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ises,  under  such  circumstances,  can  be  thus  disturbed  in  his 
possession,  at  the  suit  of  a  mortgagor  having  the  legal  title 
who  does  not  pay  or  oflfer  to  pay  the  mortgage  debt. 

In  Sped  V.  Sped,  88  Cal.  437,  [22  Am.  St.  Rep.  314,  26 
Pac.  203],  it  was  declared  that,  in  consonance  with  the  equi- 
table principles  applicable  in  the  determination  of  the  relative 
rights  of  mortgagor  and  mortgagee,  **it  is  a  settled  rule  that 
a  mortgagor  cannot  maintain  ejectment  against  his  mortgagee 
until  the  debt  is  paid."  This  was  said  with  reference  to  a 
mortgagee  who  had  been  placed  in  possession  by  the  mort- 
gagor, and  as  to  such  a  case  it  is  not  seriously  disputed  by 
plaintiff  that  the  rule  is  as  stated  in  that  case.  It  is  univer- 
sally declared  by  the  decisions  that  ejectment  will  not  lie  on 
behalf  of  the  mortgagor  against  a  mortgagee  who  may  prop- 
erly be  called  a  **  mortgagee  in  possession. '*  The  contention 
of  plaintiff  is  that  no  one  can  be  included  in  that  term. unless 
he  has  entered  into  possession  by  reason  of  the  agreement  or 
assent  of  the  mortgagor  or  his  assigns  that  he  have  such  pos- 
session under  the  mortgage  and  because  of  it — that  the  mort- 
gage being  a  mere  lien  not  entitling  the  mortgagee  to 
possession,  some  assent  on  the  part  of  the  mortgagor  thereto 
is  absolutely  essential  to  a  right  to  possession  in  the  mort- 
gagee. If  we  disregard  all  equitable  considerations,  this  posi- 
tion of  plaintiff  is  apparently  impregnable.  But  the  rule  is 
based  solely  upon  equitable  considerations  (see  Sped  v.  Sped, 
88  Cal.  443,  [22  Am.  St.  Rep.  314,  26  Pac.  203]),  and,  we 
think,  means  more  than  plaintiff's  contention  would  make  it 
mean. 

Mr.  Pomeroy,  in  his  Equity  Jurisprudence,  declares  the 
doctrine  established  by  the  courts  in  this  matter  to  be  that, 
while  the  mortgagee  is  declared  to  have  no  legal  estate  and  is 
unable  to  recover  possession  against  an  unwilling  mortgagor 
or  owner  of  the  fee  subject  to  the  mortgage,  yet  if  the  mort- 
gagee, while  the  mortgage  is  still  subsisting,  does  **in  any 
lawful  manner"  obtain  the  possession,  his  interest  under  the 
mortgage  enables  him  to  retain  such  possession,  and  to  defend 
it  against  the  mortgagor,  or  those  succeeding  to  his  title.  He 
further  says:  **If,  through  his  (the  mortgagor's)  express 
consent,  or  through  any  other  lawful  means,  the  mortgagee 
has  been  permitted  to  obtain  possession  of  the  land,  the  mort- 
gagor's only  remedy  is  the  equitable  suit  for  a  redemption." 
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While  admitting  that  it  is  difficult  to  reconcile  this  doctrine, 
on  principle,  with  the  theory  that  the  mortgage  is  purely  a 
lien,  he  declares  that  the  doctrine  is  retained  by  the  courts  as 
settled.  (3  Pomeroy's  Equity  Jurisprudence,  sees,  1189  and 
1190.)  Thus  stated,  in  a  manner  which  seems  to  us  to  be 
fully  warranted  by  the  authorities,  the  true  rule  would  appear 
to  be  that  where  the  mortgagee  has,  under  color  of  the  mort- 
gage or  legal  proceedings  based  thereon,  acquired  i>osse8sion 
without  resort  to  force,  fraud,  or  any  other  unlawful  or 
wrongful  means  ui)on  which  he  would  be  estopped  to  found 
a  right,  and  under  such  circumstances  as  not  to  make  it  in- 
equitable that  he  should  retain  such  possession  as  security,  he 
will  be  regarded  as  a  mortgagee  in  possession,  and  his  posses- 
sion will  not  be  disturbed  at  the  suit  of  the  mortgagor,  unless 
the  mortgagor  first  pay  the  mortgage  debt.  So  stated,  the 
rule  is  in  consonance  with  the  equitable  maxim  that  he  who 
seeks  equity  must  do  equity,  and  with  the  well-recognized  rule 
applicable  in  determining  the  relative  rights  of  mortgagor  and 
mortgagee,  that,  whatever  the  mere  form  of  the  action  as 
shown  by  the  complaint,  the  courts  will  not  aid  the  mortgagor 
in  obtaining  a  remedy  that  is  inequitable,  and  will  grant  him 
the  relief  sought  to  which  he  may  be  entitled  under  strict 
legal  rules  only  upon  the  condition  that  he  shall  do  that  which 
is  equitable. 

A  long  line  of  authorities  holds  that,  where  for  any  reason 
foreclosure  proceedings  are  void,  not  only  does  the  mortgage 
continue  alive  for  the  benefit  of  the  mortgagee,  or  the  pur- 
chaser at  the  foreclosure  sale,  as  his  assignee,  but  also,  if  the 
person  entitled  to  the  benefit  of  the  mortgage  peaceably  and 
in  good  faith,  \inder  color  of  such  foreclosure  proceedings, 
enter  into  possession  of  the  mortgaged  premises,  he  does  obtain 
possession  in  a  lawful  manner  and  is  a  mortgagee  in  posses- 
sion, with  all  the  rights  incident  thereto,  and  cannot  be  dis- 
possessed by  the  mortgagor  without  payment  of  the  debt. 
(See  Townshend  v.  Thompson,  139  N.  Y.  152,  [34  N.  E.  891] ; 
Croner  v.  Cowdrey,  139  N,  Y.  471,  [36  Am.  St.  Rep.  716,  34 
N.  E.  1061];  Skriver  v.  Shriver,  86  N.  Y.  575;  Cooke  v. 
Cooper,  18  Or.  142,  [17  Am.  St.  Rep.  709,  22  Pac.  945] ; 
Bryan  v.  Kales,  162  U.  S.  411,  [16  Sup.  Ct.  802]  5  Bomig  v. 
Gillett,  187  U.  S.  Ill,  [23  Sup.  Ct.  40] ;  Investment  Sec,  Co. 
V.  Adams,  37  Wash.  311,  [79  Pac.  625] ;  Stouffer  v.  Harlan, 
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68  Kan.  135,  [104  Am.  St.  Rep.  396,  74  Pac.  610] ;  Backus  ▼. 
Burke,  63  Minn.  272,  [65  N.  W.  459].) 

Under  the  nde  as  declared  in  these  cases,  it  is  immaterial 
whether  possession  is  taken  with  or  without  the  consent, 
express  or  implied,  of  the  mortgagor.  In  Backus  v.  Burke,  63 
Minn.  272,  [65  N.  W.  459],  the  supreme  court  of  Minnesota 
repudiated  the  doctrine  enunciated  in  the  earlier  case  of  Roger 
V.  Benton,  39  Minn.  39,  [12  Am.  St.  Rep.  613,  38  N.  W.  765], 
relied  on  by  plaintiff,  to  the  effect  that  consent  of  the  mort- 
gagor, express  or  implied,  is  essential.  In  Bryan  v.  Kales, 
162  U.  S.  411,  [16  Sup.  Ct.  802],  the  supreme  court  of  the 
United  States  declares  the  rule  enunciated  above  to  be  the 
rule  prevailing  generally  in  the  United  States.  In  Siouffer 
V.  Harlan,  68  Kan.  135,  [104  Am.  St.  Rep.  396,  74  Pac.  610], 
is  to  be  found  an  extended  discussion  of  the  question  and  the 
decisions  thereon.  It  is  there  declared  that  the  requirement  of 
the  rule  that  the  mortgagee's  possession  must  be  obtained  by 
lawful  means  does  not  mean  that  it  must  be  obtained  under  a 
formal  right  capable  of  enforcement  by  legal  process,  but 
simply  that  it  must  not  be  obtained  through  any  unlawful  or 
wrongful  act,  ui)on  which  the  mortgagee  would  be  estopped 
to  found  a  right.  While  decisions  may  be  found  upholding 
a  contrary  doctrine,  we  are  of  the  opinion  that  the  rule  enun- 
ciated by  the  authorities  cited  is  in  full  accord  with  equitable 
principles,  and  the  necessary  result  of  the  views  of  this  court 
as  expressed  in  Brandt  v.  Thompson,  91  Cal.  458,  [27  Pac. 
763] ;  Booth  v.  Hoskins,  75  Cal.  276,  [17  Pac.  225] ;  and  Spect 
V.  Spect,  88  Cal.  437,  [22  Am.  St.  Rep.  314,  26  Pac.  203]. 

The  justice  of  such  a  rule  is  shown  by  the  facts  of  this  case, 
where  the  possession  peaceably  and  in  good  faith  acquired 
under  color  of  foreclosure  proceedings  has  been  peaceably 
and  in  good  faith  maintained  thereunder  for  nearly  five  years, 
and,  the  debt  being  barred,  now  constitutes  the  only  real 
security  for  the  debt  for  which  the  mortgage  was  given.  The 
mortgagee  ought  not  to  be  deprived  of  the  security  thus  ob- 
tained and  held  without  payment  of  the  amount  thereby 
secured,  and  equitable  principles  prevent  the  accomplishment 
of  such  a  result  at  the  suit  of  the  mortgagor  or  his  successor. 

Plaintiff  claims  that  his  contention  that  plaintiff  may  re- 
cover possession  without  paying  the  mortgage  debt  is  fully 
supported  by  the  decision  of  this  court  in  Davenport  v.  Turpin, 
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43  Cal.  597,  and  this  may  be  admitted.  But  we  are  satisfied 
that,  in  so  far  as  that  case  supports  such  a  contention,  it  is 
80  opposed  to  the  principles  enunciated  in  the  later  California 
cases  already  cited  that  it  cannot  now  be  accepted  as  author- 
ity. The  other  California  cases  cited  upon  the  question  as  to 
what  constitutes  a  mortgagee  in  possession  we  do  not  consider 
in  point  here. 

As  we  understand  the  record,  the  land  of  plaintiflF  con- 
stituted only  a  portion  of  the  mortgaged  premises,  and  de- 
fendant purchased  at  the  foreclosure  sale  and  entered  into 
possession  of  all  of  the  mortgaged  premises.  Under  these  cir- 
cumstances, the  land  of  plaintiff  is  justly  liable  for  only  a 
portion  of  the  original  debt.  The  amount  of  the  debt,  and 
the  proportion  for  which  plaintiff's  land  is  justly  liable  are 
questions  that  could  have  been  determined  in  an  action 
brought  by  plaintiff  against  defendant  to  have  these  matters 
determined,  and  possession  awarded  him  upon  paying  the 
amount  adjudged.  Whether  this  can  now  be  done  in  this 
action,  we  do  not  decide. 

The  judgment  is  reversed  and  the  cause  remanded  for  such 
proceedings  as  are  not  inconsistent  with  the  views  herein 
expressed.  Plaintiff  shall  not  recover  his  costs  of  appeaL 
Defendant  shall  recover  his  costs  of  appeaL 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

A  hearing  in  Bank  was  denied  September  29,  1906,  upon 
which  Beatty,  C.  J.,  delivered  the  following  dissenting 
opinion : — 

BEATTY,  C.  J. — I  dissent  from  the  order  denjdng  a  re- 
hearing. By  the  present  decision  the  case  of  Davenport  v. 
Turpin,  45  Cal.  597,  is  overruled,  upon  the  assumption  that 
it  has  been  heretofore  overruled,  or  set  aside,  by  the  decisions 
in  Brandt  v.  Thompson,  91  Cal.  458,  [27  Pac.  763] ;  Spect  v. 
Sped,  88  Cal.  437,  [22  Am.  St.  Rep.  314,  26  Pac.  213],  and 
other  cases.  It  cannot  be  contended  that  Davenport  v.  Turpin 
has  ever  been  expressly  overruled  or  drawn  in  question,  and 
it  has  not  been  set  aside  by  implication  from  the  other  de- 
cisions cited  from  our  own  reports  for  the  reason  that  all 
those  cases  are  clearly  distinguishable  on  the  facts.    In  those 
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cases  the  mortgagees  went  into  possession  lawfully  under  the 
mortgagor  while  he  was  entitled  to  transfer  the  possession. 
In  this  case  the  defendant  took  possession  of  plaintiff's  lot 
unlawfully  after  his  mortgagor  had  transferred  his  right  of 
possession  to  the  plaintiff.  He  was  not  in  any  just  sense  a 
mortgagee  in  possession.  Of  the  decisions  cited  from  other 
jurisdictions  it  may  be  said  that  with  the  single  exception  of 
Toumshend  v.  Thompson,  139  N.  T.  152,  [34  N.  E.  891],  they 
may  all  be  distinguished  by  the  fact  that  the  mortgagee  was 
rightfully  in  possession  by  consent  of  the  mortgagor  while  he 
retained  the  title,  or  where  the  mortgagee  had  gone  into  pos- 
session under  defective  foreclosure  proceedings,  and  where 
the  controversy  was  wholly  between  mortgagor  and  mortgagee. 
Of  course,  in  such  cases  the  equity  of  the  mortgagee  against 
his  mortgagor  is  more  substantial  than  it  is  against  a  grantee 
of  the  mortgagor,  whose  right  of  possession  by  virtue  of  his 
grant  has  been  violated  by  the  unlawful  entry  of  the  mort- 
gagee. 

The  decision  in  the  New  York  case  does  support  the  present 
decision,  but  it  cannot  be  held  to  justify  a  reversal  of  one  of 
our  own  decisions  which  has  stood  so  long  as  a  rule  of  property. 


[Sac.  No.  1316.    Department  One. — August  30,  1906.] 

W.  p.  WADLEIGH,  ANNA  F.  SMITH,  and  ELIAS  P. 
SMITH,  Respondents,  v,  JOSEPHINE  A.  PHELPS, 
Executrix  of  Will  of  T.  G.  Phelps,  Deceased,  Appellant. 

AonoN  TO  Bedeeh  Pbopebtt  Mortgaged  bt  Deed — ^Demubreb  to 
Amended  CJoMPLAmT  —  Laches  —  Additional  Debt.  —  Although  a 
general  demurrer  to  an  amended  complaint  in  an  action  to  redeem 
property  mortgaged  bj  deed  maj  raise  the  question  of  laches, 
upon  the  ground  that  a  cause  of  action  is  not  stated,  yet,  where 
there  is  nothing  in  the  facts  or  circumstances  alleged  tending  to 
show  anj  inexcusable  delaj  of  plaintiffs  in  bringing  the  action, 
the  mere  fact  that  the  amended  complaint  sets  up  additional 
indebtedness  secured  bj  the  deed  to  that  pleaded  in  the  original 
complaint  does  not  tend  to  support  the  demurrer  on  the  groimd  of 
laches,  where  a  cause  of  action  is  otherwise  stated. 

Id.— Parties— Joinder  of  Plaintiits^ — Separate  Deeds  por  Same  Debt 
— Single  Cause  op  Action. — Parties  who  made  separate  deeds  to 


Digitized  by 


Google 


628  Wadleigh  v,  Phelps.  [149  Cal. 

secure  the  same  debt  were  properly  joined  as  co-plaintiffs  in  an 
action  to  redeem  the  property  from  the  indebtedness,  and  the  com- 
plaint by  such  co-plaintiffs  states  a  single  cause  of  action;  the 
effect  of  the  various  deeds  to  secure  the  same  debt  was  to  combine 
all  the  property  conveyed  as  a  single  security  therefor,  as  com- 
pletely as  if  there  was  but  one  conveyance  and  one  mortgagor; 
and  no  redemption  could  be  made  as  to  part  of  the  mortgaged 
premises  without  paying  the  whole  debt. 

Id. — Presumption  in  Favor  op  Dbbd — Convincino  Evidinci  of  Mcot- 
GAGE  —  Question  op  Fact  —  Support  op  Findings  —  Conpuct. — 
Though  the  presumption  of  law  should  always  be  applied,  inde- 
pendent of  proof,  that  an  absolute  deed  is  what  it  purports  to  be, 
and  must  prevail,  unless  the  evidence  is  entirely  plain  and  convincing 
that  it  was  intended  as  a  mortgage,  yet  the  question  is  one  of  fact 
for  the  trial  court,  and  its  finding  upon  conflicting  evidence  that 
the  deed  was  a  mortgage  will  not  be  disturbed  upon  appeal  if 
there  is  substantial  evidence  warranting  a  clear  and  satisfactory 
conviction  to  that  effect. 

Id.— Parol  Evidence — Written  Memorandum. — The  rule  that  parol 
evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face 
was  intended  as  a  mortgage  is  not  affected  by  a  written  memo- 
randum made  by  the  grantee,  indicating  the  conditions  on  which 
the  deed  was  held,  where  there  is  no  evidence  that  such  memo- 
randum was  ever  agreed  to  by  the  parties  as  a  written  contract. 

Id.  —  Evidence  op  Plaintiff  against  Decedent  —  Construction  of 
Code. — The  evidence  of  a  plaintiff  against  the  deceased  mortgagor 
as  to  matters  of  fact  occurring  before  his  death,  in  the  action  to 
redeem  the  mortgaged  property,  was  not  incompetent  under  section 
1880  of  the  Code  of  Civil  Procedure,  which  only  applies  to  actions 
upon  claims  or  demands  against  the  decedent  which  might  have 
been  enforced  against  him  in  his  lifetime  by  personal  action  for 
the  recovery  of  money,  and  upon  which  a  money  judgment  could 
have  been  rendered. 

Id. — Laches  not  Pleaded  or  Shown. — ^Where  no  laches  was  pleaded 
in  the  answer,  if  it  be  considered  that  the  court  ever  could  find  it 
from  the  evidence,  without  such  pleading,  the  evidence  in  this  case 
would  not  warrant  such  unusual  action. 

Id. — Statute  of  Limitations  —  Support  of  Finding  —  Mortgagee  in 
Possession— Holding  not  Adverse. — The  finding  against  a  plea 
of  the  statute  of  limitations  cannot  be  disturbed  where  the  evi- 
dence shows  that  the  defendant  was  a  mortgagee  in  possession, 
and  that  his  holding  was  not  adverse  to  the  mortgagors  at  any 
time  prior  to  his  death. 

Id. — Tender — Stopping  Interest  on  Debt. — Under  section  1504  of  the 
Civil   Code,   a   tender   or   offer   of   payment   stops   interest   on   thp , 
obligation,  although  there  is  no  subsequent  deposit  of  the  mon^ 
to  keep  the  tender  good. 
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Id. — CONDITIONAL  Owns, — ^Reconveyance  op  Pbopeett.— Uncter  section 
1498  of  the  Civil  Code  a  mortgagor  who  is  entitled  to  have  a 
reconveyance  of  the  mortgaged  property,  upon  payment  of  the 
mortgage  debt,  is  entitled  to  make  his  offer  of  payment  thereof 
depend  upon  the  execution  of  such  reconveyance. 

Id.-*Bemedy  in  Probate  Coubt — Construction  of  Code. — There  being 
no  written  contract  to  convey  the  mortgaged  property,  the  action 
to  redeem  from  the  mortgage  debt  was  properly  brought;  and  the 
plaintiffs  had  no  remedy  in  the  probate  court  under  section  1597 
of  the  Code  of  Civil  Procedure,  which  only  applies  where  deceased, 
was  bound  by  written  contract  to  convey. 

Id, — Evidence — Correspondence  between  Mortgagor  and  Mortgagee. 
— Letters  by  mail  between  the  mortgagor  and  mortgagee  relative 
to  their  respective  rights  in  the  property,  and  their  admissions  in 
regard  thereto,  throwing  light  upon  the  question  whether  the  deeds 
were  given  as  security  for  debt,  and  whether  there  was  any  adverse 
holding  by  the  mortgagee,  were  admissible  in  evidence. 

Id.— Broad  Motion  to  Strike  Out  Letters. — ^A  motion  which  was  too 
broad,  to  strike  out  certain  letters,  some  of  which  were  properly 
admitted,  was  correctly  denied,  regardless  of  the  question  whether 
some  of  them  were  irrelevant  to  the  issue. 

Id. — Compensation  or  Mortgagee  in  Possession.. — ^A  mortgagee  in 
possession  is  not  entitled  to  any  compensation  for  personal  services 
in  the  care  and  management  of  the  property;  and  evidence  of  the 
value  of  his  services  was  properly  excluded. 

Id. — ^Findings — Costs — Effect  of  Written  Opinion. — ^A  written  opin- 
ion stating  that  each  party  was  to  pay  his  own  costs  cannot  preclude 
findings  that  plaintiffs  are  entitled  to  recover  costs  against  the  de- 
fendant. Such  opinion  is  no  part  of  the  decision  and  is  without  legal 
effect,  being  merely  an  informal  statement  of  the  views  of  the  court 
which  is  subject  to  modification.  The  legal  expression  of  the  views 
of  the  court  is  found  only  in  the  formal  findings  of  fact  and  con- 
clusions of  law. 

Id. — ^Interest  of  Judgment  Allowing  Bedemption. — The  defendant  is 
entitled  to  legal  interest  on  the  final  judgment  allowing  redemption, 
less  plaintiffs  costs,  until  tender  of  the  amount  found  due,  as  pro- 
vided for  therein,  or  if  such  tender  is  not  made,  until  sale  under 
foreclosure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Nevada  County,    P.  T.  Nilon,  Judge. 

Qeorge  P.  Witter,  Jr.,  for  Appellant 

The  demurrer  should  have  been  sustained  for  laches  of  the 
plaintiff  in  waiting  seven  and  one  half  years  after  the  deed 
of  the  property,  and  until  after  the  death  of  the  grantee. 
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{Abraham  v.  Ordway,  158  U.  S.  421,  56  Sup.  Ct.  894;  Se- 
bring  v.  Sebring,  43  N.  J.  Eq.  65,  10  Atl.  193;  Walker  v. 
Ray,  111  111.  321;  Curtis  v.  Lakin,  94  Fed.  251;  Sullivan  v. 
Portland  etc.  E,  B.  Co.,  94  U.  S.  811;  Mackall  v.  CasUear,  137 
U.  S.  556,  11  Sup.  Ct.  178;  Hardt  ▼.  Heidweyer,  152  U.  S. 
558,  14  Sup.  Ct.  671;  Barton  v.  Long,  45  N.  J.  Eq.  844,  14 
Atl.  565,  568,  19  Atl.  923;  Cadman  v.  Peter,  118  U.  S.  77, 
6  Sup.  Ct.  957;  Hammond  v.  Hopkins,  143  TJ.  S.  368,  12 
Sup.  Ct.  418;  Galliher  v.  Cadwell,  145  U.  S.  368,  12  Sup. 
Ct.  873;  Speidel  v.  Henrici,  120  U.  S.  377,  7  Sup.  Ct.  610.) 
The  written  memorandum  was  known  by  Wadleigh  and  was 
impliedly  assented  to,  and  became  a  written  contract.  (Wood 
V.  Carpenter,  101  U.  S.  141;  Beckwith  ▼.  Talbot,  95  TJ.  S. 
289,  291;  Thayer  v.  Luce,  22  Ohio  St.  74.)  The  holding  was 
adverse.  {Andrus  v.  Smith,  133  Cal.  79,  65  Pac.  320;  Code 
Civ.  Proc,  sec.  322;  TJnger  v.  Mooney,  63  Cal.  592,  49  Am. 
Rep.  150.) 

C.  W.  Cross,  for  Respondent 

The  written  memorandum  was  not  signed  by  any  one,  and 
could  not  be  a  written  contract.  The  possession  of  the  mort- 
gage was  not  adverse.  (Hunter  v.  Coffm^n  (Elan.)  86  Pac. 
451,  and  cases  cited  therein.)  The  evidence  is  sufficient  to 
sustain  the  findings,  against  limitation  and  laches  and  support- 
ing the  judgment. 

ANGELLOTTI,  J.-^This  is  an  appeal  from  a  judgment 
given  in  favor  of  plaintiffs  in  an  action  brought  to  have  cer- 
tain deeds  of  conveyance,  absolute  in  form,  decreed  to  be  in 
fact  only  mortgages,  the  amount  due  thereon  ascertained,  and 
conveyances  of  the  property  therein  described  ordered  exe- 
cuted, upon  the  payment  of  the  amount  adjudged  due.  Other 
appeals  taken  by  defendant  from  certain  orders  made  after 
judgment,  including  an  order  denying  her  motion  for  a  new 
trial,  have  heretofore  been  dismissed,  and  still  other  appeals 
shown  by  the  transcript  have  been  held  unnecessary  and  fruit- 
less, in  that  they  were  from  non-appealable  orders  reviewable 
on  the  appeal  from  the  judgment.  {Wadleigh  v.  Phelps, 
147  Cal.  135,  [81  Pac.  418].) 

The  case  made  by  the  complaint  as  originally  first  amended, 
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and  upon  which  the  case  went  to  trial  and  was  partially  tried, 
was  substantially  as  follows :  On  November  15,  1889,  def end- 
ant 's  testator,  T.  G.  Phelps,  loaned  $5,500  to  plaintiff  Wad- 
leigh,  who  gave  Phelps  his  note  for  the  amount,  payable  six 
months  after  date  and  bearing  nine  per  cent  interest.  At 
the  same  time,  as  security  for  the  payment  thereof,  Wadleigh 
and  his  wife  gave  Phelps  a  deed  of  conveyance  of  certain  lots 
in  San  Francisco,  Cal.,  and  other  property  in  the  state  of 
Washington.  On  August  1,  1890,  Phelps  loaned  Wadleigh 
$1,000  more,  which  with  the  $5,500  and  interest  made  his 
indebtedness  $6,830,  for  which  amount  a  new  note,  bearing 
interest  at  nine  per  cent  per  annum,  and  payable  six  months 
after  date  was  given,  and  it  was  agreed  that  Phelps  should 
continue  to  hold  as  security  the  title  to  the  lands  previously 
conveyed.  On  April  23,  1891,  Phelps  and  Wadleigh  sold  two 
of  the  San  Francisco  lots  for  $2,500,  $2,000  of  which  was 
credited  on  the  note  and  $500  paid  to  Wadleigh.  On  Novem- 
ber 13,  1894,  there  was  due  on  said  note  $6,823,  and  Phelps 
claimed  that  Wadleigh  owed  him  for  moneys  expended  the 
further  sum  of  $297,  making  a  total  of  $7,120,  for  which 
amount  a  new  note,  bearing  the  same  rate  of  interest  and  due 
six  months  after  date  was  given  by  Wadleigh.  On  that  date, 
Wadleigh  was  the  duly  appointed  attorney  in  fact  of  plain- 
tiff Anna  F.  Smith,  and  she,  by  her  said  attorney,  executed 
to  Phelps  a  deed  of  certain  mining  property  in  Nevada 
County  of  which  she  was  the  owner  and  holder  of  the  legal 
title,  but  in  which  **said  Wadleigh  had  an  equitable  estate 
and  interest,"  and  of  which  property  she  and  Wadleigh  were 
the  owners.  This  conveyance  was  made  as  further  security 
for  the  payment  of  the  indebtedness  evidenced  by  the  note. 
After  the  execution  of  this  note,  it  was  agreed  by  said  Wad- 
leigh, Smith,  and  Phelps,  that  Phelps  might  work  said  mining 
claim  and  make  temi>orary  leases  of  portions  thereof,  and 
that  the  proceeds  should  be  applied,  first,  to  the  payment  of 
the  actual  costs  and  expenses  of  such  operations,  and  the  sur- 
plus toward  the  payment  and  satisfaction  of  the  indebtedness 
due  Phelps.  In  accord  with  this  agreement,  Phelps  did  work 
said  mining  claim  and  make  leases  of  limited  portions  thereof, 
from  which  he  received  money  which  plaintiffs  are  entitled  to 
have  credited  on  the  indebtedness.  On  April  14,  1899,  Wad- 
leigh and  Phelps  agreed  in  writing  to  the  extension  of  the 
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$7,120  note,  for  a  period  of  two  years  from  that  date.  Phelps 
died  June  11,  1899.  His  will  was  admitted  to  probate  July 
13,  1899,  and  defendant  was  then  appointed  executrix.  Since 
his  death,  said  executrix  has  continued  to  work  said  mine  and 
make  leases  of  portions  thereof.  Wadleigh  did  not  know 
what  amounts  had  been  received  by  Phelps  and  his  executrix 
on  account  thereof.  He  has  demanded  an  accounting  from  the 
executrix,  but  the  same  was  refused,  the  executrix  claiming 
that  aU  of  the  property  conveyed  belonged  absolutely  to 
Phelps.  On  April  18,  1901,  Wadleigh  tendered  and  offered 
to  pay  the  full  amount  due,  on  condition  that  the  executrix 
make  good  and  sufScient  deeds  of  reconveyance  of  the  various 
properties  conveyed  as  security,  but  the  executrix  refused  to 
receive  such  tender  or  offer,  except  as  an  unconditional  pay- 
ment, claiming  that  neither  Wadleigh  nor  Smith  was  entitled 
to  the  reconveyance  of  any  property  upon  the  payment  of 
the  indebtedness.  This  action  was  commenced  February  8, 
1902,  in  the  superior  court  of  Nevada  County. 

Defendant  filed  her  answer,  in  which  she  denied  that  any  of 
the  deeds  executed  by  Wadleigh  or  Smith  were  given  as  mort- 
gages, claiming  that  they  were  what  they  purported  to  be, — 
viz.  absolute  conveyances. 

Upon  the  issues  thus  made,  the  case  came  to  trial.  After 
the  trial  had  proceeded  for  some  five  days,  plaintiffs  were  per- 
mitted by  the  court  to  amend  their  complaint,  by  alleging 
that  the  deed  of  Anna  F.  Smith  was  given  not  only  as  further 
security  for  the  payment  of  the  $7,120  indebtedness  evidenced 
by  the  note,  but  also  as  security  for  the  payment  to  said 
Phelps  of  the  further  sum  of  $1,500  alleged  to  have  been  paid 
by  said  Phelps  to  one  C.  W.  Cross.  Defendant  thereupon 
amended  her  answer,  admitting  the  allegations  of  the  com- 
plaint as  to  all  the  conveyances  except  that  of  the  mining 
property,  but  denying  that  the  conveyance  of  the  mining 
property  was  a  mortgage,  and  claiming  that  it  was  an  absolute 
conveyance  of  the  property  to  Phelps.  She  denied  the  allega- 
tion of  due  tender,  and  also  set  up  various  provisions  of  the 
statute  of  limitations. 

Upon  the  trial,  the  question  as  to  whether  the  deed  of  the 
mining  property  was  intended  as  a  deed  absolute,  or  as  secur- 
ity, and  the  question  of  adverse  possession  by  Phelps  of  such 
property,  were  submitted  to  a  jury  impaneled  to  advise  the 
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court,  and  both  questions  were  answered  in  plaintiff's  favor. 
The  court  adopted  these  findings  of  the  jury,  and  found  the 
facts  to  be  in  accord  with  the  allegations  of  the  amended  com- 
plaint. According  to  these  findings,  there  was  due  the  estate 
of  Phelps  $11,112.03  on  April  18,  1901,  and  it  was  adjudged 
that  Wadleigh  make  payment  thereof  within  thirty  days  after 
the  judgment  becomes  final;  that  upon  his  failure  so  to  do, 
the  property  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  indebtedness;  that  if  such  payment  be  made  by  Wad- 
leigh as  provided,  said  executrix  shall  make  and  deliver  the 
necessary  reconveyances;  and  that  if  she  fails  to  so  do,  a 
commissioner  api>ointed  by  the  court  for  that  purpose  execute 
such  reconveyances.  Plaintiffs  were  by  the  judgment  awarded 
their  costs. 

This  somewhat  elaborate  statement  as  to  the  pleadings  has 
been  considered  essential  to  a  proper  understanding  of  some 
of  the  many  points  made  and  strenuously  relied  on  by  defend- 
ant for  a  reversal. 

1.  A  demurrer  was  interposed  to  the  first  amended  com- 
plaint and  this  was  overruled.  It  was  stipulated  that  the  same 
demurrer  be  considered  as  interposed  to  the  complaint  as 
amended  upon  the  trial  and  overruled. 

The  principal  contention  made  here  as  to  the  ruling  on  de- 
murrer is  that  the  complaint  on  its  face  showed  that  the  cause 
of  action  therein  set  forth  was  barred  by  the  laches  of  plaintiff, 
and  that  the  demurrer  should,  therefore,  have  been  sustained 
upon  the  general  ground  stated  therein  that  the  complaint 
failed  to  state  a  cause  of  action.  It  is  settled  that  the  defense 
of  laches  may  be  set  up  in  this  way,  where  the  laches  is  ap- 
parent on  the  face  of  the  complaint,  the  condition  then  being 
that  the  complaint  does  not  show  equity,  or,  in  other  words, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
{KUindaus  v.  Dutard,  147  Cal.  245,  250,  [81  Pac.  516].) 
But,  while  conceding  the  general  principle  to  be  as  enunciated 
in  the  many  decisions  cited  by  the  defendant  upon  the  doc- 
trine of  laches,  we  are  utterly  unable  to  see  any  basis  for  the 
application  of  that  doctrine  in  the  facts  alleged  in  the  com- 
plaint herein.  There  was  absolutely  nothing  in  the  circum- 
stances disclosed  by  this  pleading  tending  to  show  any  inex- 
cusable delay  on  the  x>t^  of  plaintiffs  in  the  commencement 
of  proceedings  to  establish  their  claim,  or  any  reason  why  it 
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would  be  inequitable  to  then  enter  upon  an  inquiry  as  to  the 
validity  thereof. 

Whatever  may  be  said  as  to  the  evidence,  there  was  nothing 
in  the  facts  alleged  in  the  complaint  to  give  the  slightest 
intimation  that  Phelps  ever  did  an  act  inconsistent  with  the 
theory  that  he  held  title  to  all  the  property  involved,  and  held 
possession  of  the  mining  property,  solely  as  security  for  an 
indebtedness  of  Wadleigh,  the  greater  part  of  which — viz. 
the  $7,120 — ^was  evidenced  by  the  promissory  note  of  Novem- 
ber 13,  1894,  and  the  time  for  payment  of  which  was,  only 
two  months  before  Phelps's  death,  extended  for  a  period  of 
two  years  from  April  14,  1899.  There  was  nothing  in  the 
facts  alleged  to  call  for  any  assertion  of  their  claims  by 
plaintiflfs  prior  to  the  death  of  Phelps  and  the  maturity  of 
the  indebtedness.  Immediately  upon  the  expiration  of  the 
time  of  credit,  plaintiffs  offered  payment,  and  demanded  a 
return  of  the  property.  A  large  portion  of  defendant's  ai^u- 
ment  in  support  of  the  claim  of  laches  is  based  upon  the  fact 
that  it  was  not  until  the  amendment  made  during  the  trial 
that  plaintiffs  made  any  allegation  as  to  an  alleged  $1,500 
indebtedness  being  also  secured  by  the  deeds.  We  cannot  see 
that  these  allegations  as  to  an  additional  indebtedness  in  any 
degree  detracted  from  the  effect  of  the  original  claim  that  the 
property  was  conveyed  to  Phelps  and  held  by  him  as  security 
for  the  $7,120  note  and  interest.  That  claim  continued  under 
the  amended  pleading,  and  the  effect  of  the  amendment  was 
simply  to  show  that  there  was  still  another  item  of  indebted- 
ness for  which  the  property  also  stood  as  security,  and  which 
must  be  satisfied  before  a  reconveyance  could  be  had.  We 
see  nothing  in  the  complaint  upon  which  it  can  be  held  that 
defendant's  general  demurrer  for  want  of  facts  should  have 
been  sustained  on  the  ground  of  laches. 

The  demurrer  also  specified  misjoinder  of  parties  plaintiff, 
to  wit :  the  joinder  of  Wadleigh  with  Mrs.  Smith,  and  a  mis- 
joinder of  causes  of  action,  in  that  a  cause  of  action  in  favor 
of  Wadleigh  was  united  with  a  cause  of  action  in  favor  of  Mrs. 
Smith. 

The  contention  in  this  behalf  is  that,  although  all  the  prop- 
erty was  mortgaged  to  secure  the  same  indebtedness  of  Wad- 
leigh to  Phelps,  Mrs.  Smith  was  the  only  proper  party 
plaintiff  in  an  action  to  redeem  as  to  her  land,  and  Wadleigh 
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was  the  only  proper  party  plaintiff  in  an  action  to  redeem 
as  to  his  land;  and  that  the  so-called  respective  causes  of  action 
of  these  two  parties  could  not  be  joined. 

There  is  no  misjoinder  of  causes  of  action,  for  there  is  but 
a  single  cause  of  action  stated.  The  effect  of  the  various  deeds 
given  to  secure  the  one  indebtedness  was  to  combine  all  the 
property  thereby  conveyed  as  a  single  security  for  the  debt, 
just  as  completely  as  if  there  had  been  but  one  instrument  of 
conveyance  and  but  one  mortgagor,  and  it  is  well  settled  that 
a  mortgage  creditor  cannot  be  compelled  to  accept  a  partial 
payment  of  his  claim,  or  make  a  partial  surrender  of  his 
securities.  No  redemption  as  to  a  i>ortion  of  the  mortgaged 
premises  can  be  insisted  upon  without  a  payment  of  the  whole 
indebtedness.  There  can  be  no  such  thing  as  a  partial  re- 
demption against  the  will  of  the  mortgagee.  While  it  is  true 
that  the  owner  of  only  a  portion  of  the  mortgaged  premises 
may  maintain  redemption  proceedings,  his  proceedings  must 
necessarily  be  for  a  total  redemption.  **  The  debt  being  a  unit, 
no  party  interested  in  the  whole  premises,  or  in  any  portion 
of  them,  can  compel  the  mortgagee  to  accept  a  part  of  the 
debt,  and  to  relieve  the  property  pro  tanto  from  the  lien.  .  .  . 
If  the  person  redeeming  has  only  a  partial  interest,  and  there 
are  other  partial  owners  also  interested  in  having  the  lien 
of  the  mortgage  removed  from  their  estates,  ...  he  must 
himself  redeem  the  whole  mortgage,  and  his  only  equity 
against  them  consists  in  his  right  to  enforce  the  mortgage 
upon  their  estates  as  a  security  for  obtaining  a  subsequent 
contribution."  (3  Pomeroy's  Equity  Jurisprudence,  2d  ed., 
sec.  1220.  See,  also,  Gibson  v.  Crehore,  5  Pick.  (Mass.)  146; 
Powers  V.  Golden  Lumber  Co.,  43  Mich.  468,  [5  N.  W.  656] ; 
17  Ency.  of  Plead.  &  Prac,  p.  949.)  The  action,  whether 
brought  by  one  or  all  of  the  parties  entitled  to  redeem,  is  an 
action  to  redeem  as  to  all  the  mortgages  given  to  secure  the 
single  indebtedness,  to  accomplish  a  total  redemption  as  to 
such  indebtedness,  and  a  complaint  setting  up  the  facts  essen- 
tial to  such  relief  states  but  a  single  cause  of  action.  The 
fact  that  two  persons  owning  different  portions  of  the  mort- 
gaged property  join  as  plaintiffs  in  such  an  action,  asking 
that  upon  payment  of  the  indebtedness  the  alleged  portion 
of  each  be  conveyed  to  him,  does  not  change  the  character 
of  the  action  or  cause  the  complaint  to  state  two  causes  of 
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action.  It  is  simply  a  case  of  two  plaintiffs  uniting  in  the 
statement  of  a  single  eanse  of  action,  each  claiming  a  portion 
of  the  premises  sought  to  be  released  from  the  mortgage,  and 
each  conceding  the  validity  of  the  other's  claim.  What  we 
have  said  upon  this  subject  is  undoubtedly  the  general  rule. 
If  that  rule  has  been  modified  at  all  in  this  state  by  the  pro- 
visions of  our  section  347  of  the  Code  of  Civil  Procedure, 
relative  to  the  case  where  there  is  more  than  one  mortgagor, 
or  more  than  one  person  claiming  under  a  mortgagor,  **some 
of  whom  are  not  entitled  to  maintain"  an  action  to  redeem 
against  the  mortgagee  in  possession,  the  modification  has  been 
thereby  made  only  as  to  the  case  therein  specified,  and  this 
is  not  such  a  case. 

That  two  persons  so  situated  may  join  as  parties  plaintiff 
in  such  an  action  is  beyond  question.  Notwithstanding  the 
fact  that  their  interests  in  the  mortgaged  property  are  several, 
they  have  such  a  common  interest  in  the  subject  of  the  action 
and  in  obtaining  the  general  relief  demanded — ^viz.  *the  re- 
demption as  to  the  whole  mortgaged  property — as  entitles 
them  to  join.  (See  Bliss  on  Code  Pleading,  sees.  73  to  76; 
Code  Civ.  Proc.,  sees.  278,  381.)  By  the  judgment  granting 
such  relief  in  which  they  have  a  common  interest,  the  ulti- 
mate rights  of  the  plaintiffs  as  between  themselves  may  be 
determined.  (Code  Civ.  Proc.,  sec.  578.)  Mr.  Pomeroy,  in 
his  Code  Remedies,  says:  "The  rule  which  regulates  actions 
to  foreclose  prevails  also  in  those  brought  to  redeem.  As  all 
the  persons  entitled  to  share  in  the  mortgage  debt  must  unite 
in  the  foreclosure  suit,  so  in  a  suit  to  redeem  the  mortgagor 
and  all  others  who  have  a  common  right  with  him  to  redeem 
must  be  made  parties — in  strict  theory  they  should  be  co- 
plaintiffs.  .  .  .  The  general  doctrine  above  stated  is  strictly 
enforced  in  redemption  suits  of  all  varieties,  the  underlying 
principle  being  that  a  redemption  must  be  complete  and  total, 
that  the  creditor  shall  not  be  compelled  to  accept  a  partial 
payment  of  his  claim,  or  to  make  a  partial  surrender  of  his 
securities.  When  two  tracts  of  land  are  mortgaged  to  the 
same  person  to  secure  the  same  debt,  and  th^  afterward  come 
into  the  hands  of  different  proprietors,  one  of  them  cannot 
be  redeemed  without  the  other ;  the  owners  of  both  the  parcels 
and  all  persons  interested  in  them  must  be  parties  to  the 
action,  if  not  as  plaintiffs  then  at  least  as  defendants."    (Sec. 
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256.)  The  principle  therein  stated  is  equally  applicable  where 
two  tracts  have  been  mortgaged  by  different  persons  to  another 
person  to  secure  a  single  indebtedness. 

It  is  also  dear  that  even  if  Wadleigh  had  no  interest  what- 
ever in  any  of  the  real  property  mortgaged,  he  would  be  a 
proper,  if  not  a  necessary,  party  in  any  action  brought  by 
Mra  Smith  for  an  accounting  and  ascertainment  of  the 
amount  due  on  the  mortgages  and  the  redemption  thereof. 
(See  Pomeroy  on  Code  Remedies,  sees.  249,  256,  257.) 

Other  points  were  made  in  defendant's  opening  brief  in 
support  of  the  demurrer,  but  none  of  them  are  of  sufficient 
importance  to  warrant  discussion  here. 

The  demurrer  was  properly  overruled. 

2.  A  careful  examination  of  the  eight  hundred  and  fifty 
pages  of  the  record  showing  the  evidence  given  on  the  trial 
of  this  case,  has  satisfied  us  that  we  would  not  be  warranted 
in  disturbing  the  conclusion  of  both  jury  and  judge  to  the 
eflfect  that  the  mining  property  deed  of  Mrs.  Smith  was  given 
solely  as  security  for  Wadleigh 's  indebtedness.  JTl  is,  of 
course,  the  universal  rule  that  the  presumption  of  law,  inde- 
pendent of  proof,  is  that  such  a  deed  is  what  it  purports  to 
be — ^viz.  an  absolute  conveyance — and  that  this  presumption 
must  prevail  unless  the  evidence  to  the  contrary  is  entirely 
plain  and  convincing.  This,  however,  does  not  mean  that  the 
evidence  in  the  record  on  appeal  must  be  entirely  plain  and 
convincing  to  an  appellate  court.  This  question  of  fact,  like 
other  questions  of  fact,  is  one  for  the  trial  court,  and  while/ 
as  said  in  Sheehwn  v.  Sullivan,  126  Cal.  189,  193,  [58  Pac. 
543],)the  appellate  court  will  consider  the  question  as  to  the 
sufficiency  of  the  evidence  in  the  light  of  that  rule,  it  will 
not  disturb  the  finding  of  the  trial  court  to  the  eflfect  that  the 
deed  is  a  mortgage,  where  there  is  substantial  evidence  war- 
ranting a  clear  and  satisfactory  conviction  to  that  eflfect.  All 
questions  as  to  preponderance  and  conflict  of  evidence  are  for 
the  trial  court.  The  rule  in  this  matter  is  declared  in  the 
cases  cited  by  defendant.  In  Mahoney  v.  Bostwick,  96  Cal.  53, 
[31  Am.  St.  Rep.  175,  30  Pac.  1020],  the  same  contention  as 
to  insufficiency  of  evidence  was  made,  and  this  court,  after 
admitting  that  the  presumption  of  absolute  conveyance  should 
prevail  unless  the  evidence  to  the  contrary  was  entirely  plain 
and  convincing,  said:   '*But  whether  the  evidence  is  of  such 
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character  and  strength  as  to  produce  this  conviction  is  a 
question  for  the  trial  court  to  determine.  That  court  ought 
always  to  be  governed,  in  weighing  the  evidence  and  reaching 
the  conclusion  as  to  the  facts,  by  this  rule,  which  requires  the 
plaintiff,  in  an  action  like  this,  to  present  a  case  free  from 
doubt,  and  unless  the  evidence  is  such  as  to  leave  in  the  mind 
of  the  trial  judge  a  clear  and  satisfactory  conviction  that  the 
instrument  which  in  form  is  a  deed  was  intended  by  all  the 
parties  thereto  as  a  mortgage,  the  finding  should  be  against 
the  plaintiff.  But  we  cannot  say  from  the  record  which  is 
before  us  that  the  superior  court  disregarded  this  rule  in 
making  its  findings."  In  that  case  the  court  held  that  the 
evidence  upon  this  material  issue  being  conflicting  in  a  sub- 
stantial degree,  the  finding  of  the  trial  court  that  the  deed 
was  a  mortgage  must  be  allowed  to  stand.  (See,  also,  Penney 
V.  Simmons,  99  Cal.  380,  382,  [33  Pac.  1121] ;  Sherman  v. 
Sandell,  106  Cal.  372,  375,  [39  Pac.  797,  798].)  In  the  last 
case  cited,  it  was  said:  "To  the  extent  that  its  determination 
rests  upon  the  mere  preponderance  of  evidence,  or  upon  the 
consideration  of  conflicting  or  contradictory  evidence,  the  find- 
ing of  the  trial  court  is  not  open  to  review  in  this  court." 

It  would  unduly  lengthen  this  opinion  and  would  serve  no 
useful  purpose  to  here  review  the  great  volume  of  evidence 
elicited  upon  this  question.  Counsel  for  defendant  has  ably 
and  industriously  made  many  points  in  his  briefs  in  regard 
thereto  that  should  have  been,  and  probably  were,  made  before 
the  tribunal  whose  province  it  was  to  determine  this  question 
of  fact,  and  whose  decision  thereon,  in  view  of  the  evidence, 
must  be  held  to  be  conclusive.  It  must  suffice  here  to  state 
that  the  positive  evidence  of  three  witnesses  (including  plain- 
tiff Wadleigh)  was  to  the  effect  that  the  title  to  the  mining 
property  of  Mrs.  Smith  was  received  and  held  by  Phelps,  as 
security  for  the  Wadleigh  indebtedness,  just  as  the  title  to 
Wadleigh 's  property  previously  conveyed  was  received  and 
held;  that  such  evidence  finds  some  corroboration  in  the 
dealings  between  Wadleigh  and  Phelps  and  in  the  correspond- 
ence between  them  and  the  receipt  given  by  Phelps  to  Wad- 
leigh for  the  deeds  delivered  as  security  at  the  inception  of 
the  original  indebtedness  on  November  15,  1889;  that  there 
is  nothing  in  the  record  from  which  it  can  fairly  be  concluded 
that  Phelps  to  the  knowledge  of  Wadleigh  ever  assumed  or 
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claimed  to  be  the  absolute  owner  of  the  mining  property,  free 
of  claims  of  Wadleigh,  Mrs.  Smith,  and  others  interested; 
and  that  there  is  nothing  in  the  record  that  necessarily  de- 
stroys the  effect  of  all  this  evidence.  There  was  in  this 
sufficient  support  for  the  finding  of  the  trial  court  to  the 
effect  that  the.  deed  of  the  mining  property  was  given  to  secure 
the  payment  of  the  Wadleigh  indebtedness. 

3.  Counsel  for  defendant  does  not  dispute  the  well-settled 
proposition  that  parol  evidence  is  admissible  to  show  that  a 
deed  absolute  in  form  was  in  fact  given  as  a  mortgage,  but 
he  claims  that  parol  evidence  was  not  admissible  in  this  case 
as  to  the  mining  property,  for  the  alleged  reason  that  there 
was  a  separate  contract  in  writing  between  the  parties  as  to 
the  terms  upon  which  the  property  was  conveyed  and  was 
to  be  held.  The  difficulty  as  to  this  contention  is  that  there 
was  no  evidence  of  any  such  written  contract.  The  unsigned 
memorandum  in  Mr.  Phelps's  handwriting,  found  among  his 
personal  effects  after  Ijis  death,  wrapped  about  a  quitclaim 
deed  of  this  property  from  Mr.  Phelps  and  his  wife  to  Mrs. 
Smith,  and  apparently  designed  to  accompany  a  deposit  of 
this  deed  in  escrow  and  serve  as  a  memorandum  of  the  terms 
and  conditions  upon  which  it  was  to  be  delivered,  did  not 
show  such  a  contract.  Wadleigh  testified  positively  that  the 
understanding  was  that  such  a  deed  should  be  placed  in 
escrow  for  delivery  to  him  upon  the  payment  of  his  indebted- 
ness to  Phelps,  but  that  he  never  saw  or  heard  of  the  memo- 
randum found,  and  never  knew  or  assented  to  the  conditions 
therein  specified.  There  is  nothing  in  any  of  his  letters  to 
Phelps  to  indicate  the  contrary.  A  different  question  would 
be  presented  were  the  evidence  such  as  to  warrant  the  con- 
clusion that  Wadleigh  knew  of  the  memorandum  and  its  con- 
tents, and  might  be  held  to  have  assented  thereto,  and  the 
cases  cited  by  counsel  for  defendant  would  then  be  in  point. 
It  does  not  appear  that  any  delivery  in  escrow  was  ever  made. 
It  should  be  noted  in  this  connection,  that  Mrs.  Smith  was 
never  in  the  state  of  California,  and  that  Phelps  never  had 
any  personal  dealings  with  her,  all  the  business  being  trans- 
acted through  Wadleigh,  who,  apparently,  was  authorized 
by  ^Irs.  Smith  to  use  her  property  for  his  own  purposes  as 
he  saw  fit. 

4.    There  is  nothing  in  the  point  that,  under  section  1880 
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of  the  Code  of  Civil  Procedure,  Wadleigh  was  incompetent 
to  testify  as  to  any  matter  of  fact  occurring  before  the  death 
of  Phelps.  It  is  settled  that  this  provision  of  our  law  applies 
only  to  actions  upon  such  clauns  or  demands  against  the  dece- 
dent as  might  have  been  enforced  against  him  in  his  lifetime 
by  personal  action  for  the  recovery  of  money,  and  upon  which 
a  money  judgment  could  have  been  rendered.  {Myers  v.  Rein- 
stein,  67  Cal.  89,  [7  Pac.  192] ;  Booth  v.  Pendola,  88  Cal.  36, 
[23  Pac.  200,  25  Pac.  1101] ;  FaUon  v.  Butler,  21  CaL  24,  [81 
Am.  Dec.  140].) 

The  case  of  Bemardis  v.  AUen,  136  CaL  7,  [68  Pac  110], 
cited  by  defendant,  was  a  suit  brought  to  declare  a  partner- 
ship in  mining  property,  against  the  successors  of  a  deceased 
person,  and  it  was  there  recognized  that  where  an  action  is  not 
technically  founded  upon  a  claim  against  the  estate,  the  plain* 
tiff  is  not  within  the  prohibition  of  section  1880  of  the  Code 
of  Civil  Procedure.  While  the  reasons  for  the  rule  declared 
in  that  section  may  be  as  applicable  in  a  case  of  the  character 
before  us  as  in  the  case  of  a  money  claim  against  a  deceased, 
the  legislature  has  not  seen  fit  to  make  the  rule  cover  such 
cases. 

5.  No  foundation  for  the  defense  of  laches  was  laid  by  any 
averment  in  the  answer  of  defendant.  {Cook  v.  Ceas,^  147 
Cal.  614,  619,  [82  Pac.  370].)  As  we  have  already  hel<i  the 
complaint  on  its  face  did  not  show  laches.  If  we  assume  that, 
under  such  circumstances,  a  trial  court,  in  the  exercise  of  its 
own  inherent  powers,  may  ever,  in  the  absence  of  such  a  plea 
in  the  answer,  refuse  relief  upon  the  ground  that  the  evidence 
shows  laches,  it  is  clear  that  the  evidence  was  not  such  as 
to  warrant  any  such  unusual  action  by  the  court  in  this 
case. 

6.  It  is  strenuously  urged  that  plaintiff's  action  is  barred 
by  the  statute  of  limitations,  but  the  finding  of  the  court 
against  this  contention  cannot  be  disturbed.  Under  section 
346  of  the  Code  of  Civil  Procedure,  an  action  to  redeem  a 
mortgage  of  real  property  may  be  brought  against  the  mort- 
gagee in  possession  at  any  time,  unless  the  mortgagee  has 
maintained  an  adverse  possession  of  the  mortgaged  premises 
for  five  years  after  breach  of  some  condition  of  the  mortgage. 
As  long  as  the  mortgagee  in  possession  by  the  consent  of  the 
mortgagor  is  apparently  holding  as  such  mortgagee  and  by 
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virtue  of  his  agreement  with  the  mortgagor,  and  has  not  made 
manifest  any  other  claim,  his  holding  is  not  adverse.  (See 
Murdoch  v.  Clarke,  90  Cal.  429,  [27  Pac.  275] ;  Peshine  v. 
Ord,  119  Cal.  311,  [63  Am.  St.  Eep.  131,  51  Pac.  536] ;  Warder 
v.  Enslen,  73  Cal.  291,  [14  Pac.  874] ;  Husheon  v.  Husheon,  71 
Cal.  407,  [12  Pac.  410] ;  Raynor  v.  Drew,  72  Cal.  307,  [13  Pac. 
866].)  There  was  sufficient  evidence  to  support  the  conclusion 
of  the  trial  court  to  the  effect  that  Phelps  entered  into  posses- 
sion of  the  mining  property  under  the  agreement  alleged,  the 
effect  of  which  was  to  make  him  a  mortgagee  in  possession,  and 
that  there  was  no  adverse  holding  at  any  time  prior  to  his 
death.  The  strongest  evidence  to  the  contrary  is  that  con- 
tained in  the  letter  of  October  6,  1896,  from  Phelps  to  Wad- 
leigh,  which,  taken  in  connection  with  all  the  rest  of  corre- 
spondence and  the  evidence  as  to  the  dealings  between  the 
parties,  is  not  sufficient  to  warrant  us  in  holding  that  the 
finding  is  not  sufficiently  supported. 

7.  There  was  no  trust  shown  by  either  complaint  or  evi- 
dence, except  in  so  far  as  there  is  always  a  trust  relation 
between  a  mortgagor  and  a  mortgagee  in  possession.  The 
duties  imposed  upon  Phelps  by  the  agreement  alleged  and 
found  were  only  such  as  are  incumbent  upon  a  mortgagee  in 
possession.  It  was  left  optional  with  him  to  work  the  mine 
or  not,  and  to  make  leases  of  portions  thereof  or  not,  as  he 
saw  fit,  and  under  the  law,  independent  of  agreement,  he  was 
bound  to  pay  from  the  rents  and  profits  the  expenses  of  such 
operations,  and  apply  any  net  profits  in  the  manner  specified. 

8.  Defendant's  contention  that  the  amount  adjudged  to  be 
paid  to  her  by  Wadleigh  is  too  small  is  principally  based  upon 
the  fact  that  interest  was  allowed  on  such  indebtedness  only 
to  April  18,  1901,  although  this  action  was  not  commenced 
until  February  8,  1902,  and  judgment  was  not  given  until 
June  30,  1903.  The  trial  court  found,  and  there  was  sufficient 
evidence  to  support  the  finding,  that  on  April  18,  1901,  Wad- 
leigh, having  with  him  two  sacks  of  coin  containing  $13,500, 
and  being  able,  ready,  and  willing  to  pay  his  indebtedness, 
offered  in  writing  to  pay  to  defendant,  in  the  presence  of  her 
attorneys,  the  full  amount  due  from  him,  upon  condition  that 
she  make  and  deliver  good  and  sufficient  deeds  of  reconvey- 
ance of  the  mortgaged  property,  but  that  defendant  refused  to 
receive  any  payment  except  as  an  unconditional  payment,  and 
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expressly  declared  that  she  would  make  no  reconveyance  of 
any  of  said  property.  Although  the  precise  amount  named 
in  the  writing  was  $11,150,  the  offer  was  also  to  pay  **any  fur- 
ther sum  of  money  due,"  and  the  evidence  shows  that  the  re- 
fusal to  accept  the  terms  of  the  offer  was  solely  because  of  the 
condition  annexed  for  a  reconveyance  of  the  mortgaged  prop- 
erty, and  that  the  giving  of  any  reconveyance  was  absolutely 
refused.  On  April  23,  1901,  defendant  commenced  an  action 
against  Wadleigh  in  the  superior  court  of  San  Mateo  County 
upon  the  $7,120  note.  On  May  24,  1901,  Wadleigh  filed  his 
answer  in  said  action,  setting  up  the  facts  stated  in  his  original 
complaint  in  this  action,  and  also  alleging  that  by  reason  of 
the  fact  that  such  note  was  secured  by  mortgage  upon  property 
none  of  which  was  in  San  Mateo  County  the  court  had  no  juris- 
diction of  the  action.  The  court,  on  December  30,  1901,  find- 
ing the  last  plea  stated  to  be  sustained  by  the  evidence,  gave 
judgment  for  Wadleigh. .  Thereupon  on  February  8,  1902,  this 
action  was  commenced.  As  already  stated,  in  her  original 
answer  to  the  complaint  in  this  action,  defendant  denied  that 
any  of  the  deeds  were  given  as  mortgages. 

Our  Civil  Code  is  clear  and  explicit  as  to  the  effect  of  a  ten- 
der upon  the  running  of  interest.  Section  1504  provides :  **  An 
offer  of  payment  or  other  performance,  duly  made,  though  the 
title  to  the  thing  offered  be  not  transferred  to  the  creditor, 
stops  the  running  of  interest  on  the  obligation  and  has  the 
same  effect  upon  all  its  incidents  as  a  performance  thereof." 
Such  was  held  to  be  the  effect  of  a  tender  in  Ferrea  v.  Tubbs, 
125  Cal.  687,  [58  Pac.  308]  where  it  was  also  held  that  no 
subsequent  deposit  of  the  money  was  necessary  in  order  to 
keep  the  tender  good.  We  presume  that  there  can  be  no  ques- 
tion as  to  this  under  our  existing  code  provisions,  nor  do  we 
think  that  there  can  be  any  question  as  to  there  having  been  a 
tender  *  *  duly  made. ' '  Section  1498  of  the  Civil  Code  provides : 
''When  a  debtor  is  entitled  to  the  performance  of  a  condition 
precedent  to,  or  concurrent  with,  performance  on  his  part,  he 
may  make  his  offer  to  depend  upon  the  due  performance  of 
such  conditions."  Undoubtedly,  Wadleigh  was  entitled  to 
have  the  reconveyance  of  the  mortgaged  property  delivered 
upon  payment  of  the  mortgage  debt,  and  was,  therefore,  en- 
titled to  make  his  offer  depend  upon  the  execution  by  defend- 
ant of  such  reconveyances.     (See  Kofoed  v.  Oordon,  122  Cal. 
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314,  [54  Pac.  1115] ;  Ferrea  v.  Tuhbs,  125  Cal.  687,  [58  Pac. 
308].) 

According  to  the  findings  of  the  court,  the  amount  named  in 
the  tender  was  more  than  sufficient  to  pay  the  indebtedness 
due  on  April  18,  1901,  and  the  evidence  appears  to  be  suffi- 
cient to  sustain  this  conclusion.  There  was  evidence  which,  if 
believed  by  the  trial  court,  was  sufficient  to  warrant  it  in  con- 
cluding that  William  Maguire,  who  actually  superintended 
and  managed'the  business  of  the  mine,  had  an  agreement  with 
Phelps  in  regard  thereto,  under  the  terms  of  which  he  could 
not  look  personally  to  Phelps  either  for  salary  or  money  ex- 
pended, but  must  look  solely  to  the  mining  property  therefor, 
and  could  continue  in  possession  of  such  property  until  the 
proceeds  thereof  paid  his  claim.  Maguire  himself  testified 
positively  to  this,  and  while  he  presented  a  claim  against  the 
estate  of  Phelps,  such  claim  stated  this  agreement  and  stated 
no  case  of  personal  liability  on  the  part  of  the  deceased.  As- 
suming all  this  to  be  true,  as  we  must  in  view  of  the  finding, 
the  amount  due  Maguire  from  the  mine  was  no  part  of  the  in- 
debtedness due  Phelps  from  the  plaintiflfs.  If  they  recover 
the  mining  property,  they  will  take  it  subject  to  any  claim  Ma- 
guire may  have  against  it.  We  are  unable  to  see  any  incon- 
sistency in  the  findings  as  to  the  amount  due. 

A  tender  free  from  conditions  which  the  creditor  was  not 
bound  to  perform  having  been  duly  made  on  April  18,  1901, 
the  action  of  the  court  in  refusing  to  allow  interest  thereafter 
accruing  was  correct. 

9.  The  contention  that  the  real  motive  of  Wadleigh  and 
Smith  for  the  conveyances  to  Phelps  was  the  defrauding  of 
their  creditors,  is  fully  answered  by  the  findings  as  to  the 
purpose  of  such  conveyances,  which  findings,  as  we  have 
already  held,  are  sufficiently  supported  by  the  evidence. 

10.  It  is  claimed  that  the  court  should  have  dismissed  the 
action  for  the  reason  that,  under  section  1597  of  the  Code  of 
Civil  Procedure,  the  controversy  between  these  parties  could 
be  settled  only  in  the  court  having  jurisdiction  of  the  probate 
proceedings  in  the  matter  of  the  estate  of  deceased,  and  that 
the  sole  remedy  of  plaintiffs  was  by  petition  to  that  court.  It 
is  sufficient  to  say,  in  reply  to  this  claim,  that  section  1597  of 
the  Code  of  Civil  Procedure  as  construed  by  this  court,  is  ap- 
plicable only  where  the  deceased  was  bound  by  written  con- 
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tract  to  convey.     (Cory  v.  Hyde,  49  Cal.  469,  471;  Estate  of 
Healy,  137  Cal.  474,  478,  [70  Pac.  455].) 

11.  It  is  claimed  that  many  errors  were  committed  by  the 
trial  court  in  admitting  in  evidence  letters  from  Wadleigh  to 
Phelps  and  from  Phelps  to  Wadleigh.  There  is  no  claim  that 
these  letters  were  not  received  in  due  course  of  mail  by  the  re- 
spective parties.  An  examination  of  those  letters  discloses  no 
reason  why  they  were  not  relevant  and  competent  evidence. 
They  constituted  what  were,  in  effect,  conversations  between 
the  parties  relative  to  their  respective  rights  in  the  property 
that  was  subsequently  in  controversy,  and  were  admissible, 
just  as  a  conversation  between  the  parties  relative  to  such  mat- 
ters would  have  been  admissible  for  the  purpose  of  showing 
how  each  of  these  parties,  to  the  knowledge  of  the  other,  re- 
garded this  property,  with  reference  to  their  respective  rights 
therein,  and  their  admissions  in  regard  thereto,  thus  throwing 
light  upon  the  ultimate  questions  to  be  determined  as  to 
whether  the  deeds  were  in  fact  originally  given  solely  as 
security  for  an  indebtedness,  and  whether  there  was  any  ad- 
verse holding  by  Phelps. 

It  is  suggested  that  the  letters  written  prior  to  November  13, 
1894,  the  date  of  the  giving  of  the  mining  property  deed, 
which  was  finally  the  sole  matter  in  controversy,  was  incom- 
petent and  irrelevant  so  far  as  said  property  was  concerned. 
If  we  assume  this  contention  to  be  good,  there  was  no  error  in 
admitting  them,  for,  at  the  time  of  tfieir  admission,  they  were 
competent  and  relevant  upon  the  then  issues  as  to  the  other 
deeds.  The  motion  to  strike  out,  made  subsequent  to  the 
amendments  to  the  answer  eliminating  the  issues  as  to  such 
other  deeds,  was  too  broad,  being  a  motion  to  strike  out  all 
letters,  including  those  written  subsequent  to  November  13, 
1894,  and  was  properly  denied,  regardless  of  the  question  as 
to  whether  the  earlier  letters  were  proper  evidence  upon  the 
issue  as  to  the  mining  property. 

12.  It  is  claimed  that  Phelps  should  have  been  allowed  com- 
pensation for  personal  services  in  the  care  and  management 
of  the  mining  property,  and  that  the  court  erred  in  excluding 
certain  evidence  offered  to  show  the  value  of  such  services. 
Upon  the  case  made  by  the  findings,  Phelps  was,  as  to  such 
mining  property,  simply  a  mortgagee  in  possession,  and  was, 
therefore,  not  entitled  to  compensation  for  personal  services 
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on  account  of  the  mortgaged  property.  (See  3  Pomeroy's 
Equity  Jurisprudence,  2d  ed.,  sees.  1216,  1217 ;  Moss  v.  Odell, 
141  Cal.  335,  337,  [74  Pac.  999].) 

13.  It  IS  claimed  that  the  judgment  for  costs  in  favor  of 
plaintiff  is  erroneous,  for  the  reason  that  in  its  written  opinion 
in  the  case  filed  May  18,  1903,  the  court  said,  "Let  each  party 
herein  pay  his,  her,  or  their  own  costs."  In  the  findings  and 
decision  in  writing,  filed  June  30,  1903,  the  court  **  further 
finds  and  decides,  that  the  said  plaintiffs  are  ent;itled  to 
recover  against  the  said  defendant,  judgment  for  the  plain- 
tiffs' costs  in  this  action,"  and  the  judgment,  following  the 
findings  and  decision,  ordered  that  ''plaintiffs  recover  their 
costs  incurred  in  this  action."  The  claim  is  that  the  court 
having  announced  its  view  as  to  the  costs  in  the  written  opin- 
ion, could  not  in  the  findings  and  judgment  make  different 
provision  from  that  indicated  in  the  opinion.  This  written 
opinion  was,  however,  no  part  of  the  decision  in  the  case, 
cannot  be  treated  as  such,  and  was  entirely  without  legal 
effect.  It  was,  as  has  been  said  by  this  court  in  a  similar  case, 
**no  more  than  its  name  imports — ^the  informal  views  of  the 
court,  subject  to  future  modification,  .  .  .  the  legal  ex- 
pression of  those  views  being  found,  as  only  properly  they 
could  be  found,  in  the  formal  findings  of  fact  and  conclusions 
of  law."  (Montecito  etc.  Co.  v.  City  of  Santa  Barbara,  144 
Cal.  578,  595,  [77  Pac.  1113, 1119].) 

We  have  now  discussed  what  may  fairly  be  said  to  be  the 
main  contentions  of  defendant. 

14.  Several  hundred  errors  are  assigned  by  counsel  for  de- 
fendant on  this  appeal,  many  of  which  assignments  of  error 
are  based  upon  claims  already  discussed  and  disposed  of.  As 
to  the  others,  we  have  examined  each  one,  and  find  none  that 
merits  discussion  here.  There  was  no  error  that  could  be  held 
to  have  prejudicially  affected  the  substantial  rights  of  the 
defendant — indeed,  for  a  case  which  was  apparently  so  stren- 
uously contested  and  required  so  many  rulings  on  the  part  of 
the  trial  court,  the  record  is  unusually  free  of  even  technical 
error. 

In  one  respect,  not  referred  to  in  the  briefs,  we  think  the 
judgment  should  be  modified.  Defendant  is  undoubtedly  en- 
titled to  legal  interest  upon  the  amount  adjudged  due  her,  less 
the  costs  awarded  plaintiffs,  from 'the  time  the  judgment  be- 
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comes  final  to  such  time  as  the  plaintiffs,  under  the  judgment, 
tender  her  such  amount,  or  in  the  event  that  they  fail  to 
make  such  tender,  until  the  foreclosure  sale  ordered  in  that 
event  has  been  had.  We  are  of  the  opinion  that  the  judgment 
as  it  now  stands  does  not  give  her  this,  but  limits  her  to  the 
recovery  of  $11,112.03  less  $1,185.05  costs,  regardless  of  how 
long  such  pa>Tnent  may  be  deferred  and  regardless  of  the  fact 
that  the  plaintiffs  can  have  no  legal  right  to  the  use  of  de- 
fendant's money,  without  interest,  for  a  single  day  after  the 
determination  as  to  the  relative  rights  of  the  parties  has  be- 
come final.  The  judgment  should  therefore  be  modified  by 
inserting  in  the  paragraph  adjudging  that  Wadleigh  have 
thirty  days  in  which  to  pay  the  sum  of  $11,112.03  in  gold  coin, 
after  the  words  **in  gold  coin,"  the  following:  '*  (less  the  sum 
of  $1,185.05  hereinafter  awarded  plaintiff  as  costs),  together 
with  interest  at  the  rate  of  7  per  cent  per  annum  on  $9,926.98 
from  the  date  on  which  this  judgment  shall  become  final  to  the 
date  on  w^hich  payment  or  lawful  tender  of  payment  be 
made'';  and  also  in  the  paragraph  providing  for  a  commis- 
sioner's sale  of  the  property  in  the  event  of  non-payment,  by 
inserting  after  the  words  ''said  indebtedness"  in  each  of  the 
three  places  wherein  said  words  occur,  **(less  the  sum  of 
$1,185.05  hereinafter  awarded  plaintiffs  as  costs),  together 
with  interest  at  the  rate  of  7  per  cent  per  annum  on  $9,926.98 
from  the  date  on  which  this  judgment  shall  become  final." 

The  judgment  appealed  from  is  modified  as  above  indicated, 
and,  as  so  modified,  is  affirmed.  Appellant  shall  not  recover 
her  costs  of  appeal. 

Shaw,  J.,  and  Sloss,  J.,  concurred.  ^ 

Hearing  in  Bank  denied. 
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[L.  A.  No.  1035.    Department  One.— August  30,  1906.] 

ALBERT  J.  CRISMAN,  and  DWIGHT  N.  LOWELL,  Ex- 
ecutors of  Will  of  Frederick  S.  Crisman,  Deceased,  Appel- 
lants, V.  J.  L.  LANTERMAN,  Executor  of  Will  of 
Ammoretta  J.  Lanterman,  Deceased,  J.  L.  LANTERMAN, 
ROY  S.  LANTERMAN,  FRANK  D.  LANTER]\IAN,  et 
al..  Respondents. 

MOETGAQE — EELEASB    TO    MAKE    TEUSTEE    SaLE    EFFECTIVE — BiGHTS    OF 

MoRTGAGOE— Absence  of  Consent — NoN-LiABnjTY  for  Deficienoy. 
— Land  mortgaged  is  primarily  liable  for  the  debt,  and  the  mort- 
gagor is  entitled  to  insist  that  the  mortgagee  shall  not  by  releasing 
the  land  which  should  be  made  to  pay  the  debt  throw  upon  him  a 
personal  liability  therefor ;  and  where  the  mortgage  was  released 
in  order  to  make  a  sale  under  a  deed  of  trust  effective,  in  being 
clear  of  all  encumbrances,  the  estate  of  the  deceased  mortgagor,  not 
consenting  thereto,  cannot  be  made  liable  for  any  deficiency  arising 
in  application  of  the  proceeds  of  sale  to  the  mortgage  debt. 

Id. — Mortgage  not  Superseded  by  Deed  of  Teust  —  Intention  of 
Parties. — A  deed  of  trust  does  not  necessarily  supersede  or  merge 
a  prior  mortgage.  Whether  such  merger  takes  place  or  not  is  a 
question  of  the  intention  of  the  parties,  and  where  the  language 
of  .the  deed  of  trust  indicates  an  intention  that  the  mortgage  should 
continue  to  exist,  it  cannot  be  deemed  that  the  new  security  sup- 
planted or  merged  the  old. 

Id.— Finding — Absence  of  Consent  to  Release — Agreed  Statement — 
Evidential  Facts — Ultimate  Fact. — A  finding  of  the  ultimate  fact 
of  the  absence  of  the  consent  of  the  estate  of  the  deceased  mortgagor 
to  the  release  of  the  mortgage  was  properly  made  where  an  agreed 
statement  of  facts  set  forth  merely  evidentiary  mattei  from  which 
the  ultimate  fact  might  be  found  either  way. 

Id. — Estate  not  Estopped — Attendance  of  Executoe  at  Sale — Action 
in  Individual  Interest. — Where  the  proposed  sale  by  the  trustee 
clear  of  aU  encumbrances  was  attended  by  the  executor,  who  was 
also  interested  as  co-maker  on  one  of  the  notes  secured,  it  in  no  way 
infringed  upon  the  rights  of  the  estate,  even  if  it  be  assumed  that 
he  attended  it  also  in  his  representative  capacity.  The  release  of 
the  mortgage  by  the  voluntary  act  of  the  mortgagee  would  not 
injure,  but  would  benefit,  the  estate;  and  the  non-action  of  the 
executor  as  such  could  not  mislead  the  mortgagor  or  estop  the 
estate  from  showing  that  the  release  was  not  consented  to  by  the 
estate,  where  it  appears  that  the  sole  action  taken  by  him  was 
for  his  own  individual  interest,  in  demanding  that  the  proceeds  of 
sale  be  applied  first  to  his  own  debt. 
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Id. — Effect  of  Release — Reservation  of  Liability  of  Estate— Estop- 
pel OF  MOBTGAGEE. — The  fact  that  the  executors  of  the  mortgagee, 
in  executing  the  release  of  the  mortgage,  expressly  reserved  all 
rights  against  the  estate,  of  the  deceased  mortgagor  for  the  unpaid 
balance,  did  not  prevent  the  release  from  being  effective,  and  the 
circumstances  under  which  it  was  given  estop  the  executors  of  the 
mortgagee  from  denying  that  the  release  was  executed  as  against 
the  purchaser  under  the  deed  of  trust. 

Id. — ^Application  of  Pboceeds  of  Sale. — The  voluntary  application  of 
the  proceeds  of  the  sale  by  agreement  of  other  parties  cannot  bind 
the  purchaser.  The  payment  not  being  voluntary,  neither  the 
debtor  nor  the  creditor  had  the  right  to  direct  the  application 
of  the  proceeds,  but  it  was  to  be  made  by  the  court  according  to 
the  equities  of  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  Q.  Finlayson,  for  Appellants. 

M.  W.  Conkling,  and  Charles  T.  Howland,  for  Respondents. 

SLOSS,  J. — On  June  18,  1895,  Ammoretta  J.  Lanterman 
made  her  promissory  note  for  five  thousand  dollars,  payable  to 
Frederick  S.  Crisman  or  order,  on  or  before  ten  years  after 
date.  With  the  note,  and  as  security  for  it,  she  delivered  to 
Crisman  a  mortgage  of  the  south  eighty  acres  of  lot  9  of  the 
Rancho  la  Canada,  in  Los  Angeles  County,  and  certain  shares 
of  stock  in  a  water  company.  The  property  mortgaged  stood 
of  record  in  the  name  of  Ammoretta  J.  Lanterman,  but  in  fact 
it  belonged  to  Eoy  S.  Lanterman,  her  son,  and  the  note  and 
mortgage  were  given  in  consideration  of  a  loan  of  five  thou- 
sand dollars  by  Frederick  S.  Crisman  to  Roy  S.  Lanterman. 
These  facts  were  known  to  the  lender.  In  1900  Ammoretta 
J.  conveyed  to  Roy  S.  Lanterman  the  mortgaged  property.  In 
the  meanwhile  three  other  notes  had  been  made  by  members 
of  the  Lanterman  family  to  Crisman, — ^to  wit,  a  note  for  one 
thousand  dollars,  dated  January  6, 1896,  payable  on  or  before 
eight  years  after  date ;  a  note  for  five  hundred  dollars,  dated 
March  20,  1896,  payable  on  or  before  eight  years  after  date ; 
and  a  note  for  two  thousand  eight  hundred  dollars,  dated  July 
1,  1896,  payable  on  or  before  six  years  after  date.    All  of  these 
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three  notes  were  signed  by  Ammoretta  J.  and  Roy  S.  Lan- 
terman, and  the  last,  the  one  for  two  thousand  eight  hundred 
dollars,  bore  in  addition  the  signature  of  J.  L.  Lanterman,  the 
husband  of  Ammoretta. 

Li  October,  1900,  Frederick  S.  Crisman  died,  leaving  a  will 
by  which  Albert  J.  Crisman  and  D wight  N.  Lowell  were  named 
executors.  The  will  was  duly  proved  and  letters  testamentary 
issued.    ■ 

On  August  1,  1902,  all  of  the  principal  of  said  four  notes 
and  some  of  the  interest  being  unpaid,  Boy  S.  Lanterman 
made  a  deed  of  trust  to  Albert  J.  Crisman,  as  trustee,  whereby, 
as  security  for  these  notes,  he  conveyed  to  said  Crisman  lot  9 
of  the  Rancho  la  Canada,  with  the  shares  of  water-stock  above 
mentioned.  The  property  described  included  that  which  was 
covered  by  the  mortgage  given  in  1895.  The  deed  of  trust,  in 
which  the  grantor  and  his  wife  were  described  as  parties  of 
the  first  part,  Albert  J.  Crisman  as  party  of  the  second  part, 
and  the  executors  of  Frederick  S.  Crisman 's  will  as  parties  of 
the  third  part,  provided  for  the  sale  of  the  property  by  the 
second  party  in  the  event  that  any  of  the  notes  remained  un- 
X)aid  on  the  first  day  of  May,  1903.  In  addition  to  the  ordi- 
nary provisions  of  deeds  of  trust  to  secure  indebtedness,  the 
instrument  contained  certain  recitals  and  provisions  which 
will  be  referred  to  hereafter.  The  deed  of  trust  was  accom- 
panied by  a  written  consent  to  its  execution  signed  by  Am- 
moretta J.  Lanterman  and  her  husband.  In  May,  1903,  no 
payments  having  been  made  on  account  of  either  principal 
or  interest  since  the  making  of  the  deed  of  trust,  the  trustee 
gave  the  required  notice  of  sale  to  be  had  on  June  2,  1903. 
Prior  to  this  time,  Ammoretta  J.  Lanterman  had  died  testate, 
and  her  husband  had  been  appointed  executor  of  her  will.  At 
the  time  and  place  fixed,  the  trustee  offered  the  property  for 
sale.  J.  L.  Lanterman  was  present,  as  was  Frank  D.  Lanter- 
man, one  of  his  sons,  together  with  M.  W.  Conkling,  who  was 
the  attorney  for  the  executor  of  Ammoretta 's  will  and  also  for 
Frank  D.  Before  calling  for  bids,  the  trustee  read  the  pub- 
lished notice  of  sale,  and  a  **  statement  of  conditions  of 
sale."  The  notice  made  no  reference  to  any  mortgage 
or  other  encumbrance,  but  the  statement  of  conditions 
declared,  among  other  things,  that  a  deposit  must  be 
made  by  the  successful  bidder,  and  that  the  balance  of  the 
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purchase  price  would  be  payable  **as  soon  as  the  Title  Insur- 
ance and  Trust  Company  can  certify  that  the  title  is  in  the 
successful  purchaser,  free  and  clear  of  aU  encumbrances.'* 
These  papers  having  been  read  in  the  hearing  of  J.  L.  Lanter- 
man and  M.  W.  Conkling,  neither  of  whom  made  any  objection 
or  said  anything  regarding  the  conditions  of  sale,  J.  L.  Lan- 
terman, by  Mr.  Conkling,  stated  that  he  would  require  the 
proceeds  of  the  sale  to  be  applied:  first,  upon  the  two-thou- 
sand-eight-hundred-dollar note ;  second,  upon  the  five-hundred- 
dollar  note;  third,  upon  the  one-thousand-dollar  note;  and 
lastly,  upon  the  five-thousand-dollar  note  of  June  18,  1895, 
executed  by  Ammoretta  J.  Lanterman  alone.  Thereupon  the 
property  was  offered  and  struck  off  to  Frank  D.  Lanterman 
for  ten  thousand  dollars,  that  being  the  highest  bid.  The  re- 
quired deposit  was  made,  and  some  two  weeks  later,  Albert  J. 
Crisman,  as  executor,  acting  under  an  order  of  court,  exe- 
cuted a  release  of  the  mortgage  of  June  18,  1895.  The  deed 
was  delivered  to  the  purchaser  and  the  balance  of  the  pur- 
chase money  paid  to  the  trustee,  who  applied  it  to  the  pay- 
ment of  the  four  notes  in  the  order  in  which  the  application 
had  been  demanded.  Thereby  the  three  smaller  notes  were 
paid,  and  there  remained  a  sum  for  application  upon  the 
principal  and  interest  of  the  five-thousand-dollar  note  suffi- 
cient to  reduce  the  unpaid  part  of  such  note  to  $2,274.41.  For 
this  amount  the  executors  of  Frederick  S.  Crisman 's  will  pre- 
sented a  claim  (as  upon  a  note  secured  by  mortgage)  to  Am- 
moretta J.  Lanterman 's  executor.  The  claim  having  been 
rejected,  this  action,  in  form  one  to  foreclose  a  mortgage,  was 
commenced.  Separate  answers  were  filed,  the  defendants 
relying,  in  substance,  upon  the  release  of  the  mortgage  as  a 
defense.  The  case  was  presented  to  the  superior  court  upon 
an  agreed  statement  of  facts,  and  judgment  went  for  the  de- 
fendants.   The  plaintiffs  appeal. 

While  the  complaint  is  in  the  familiar  form  used  in  actions 
for  the  foreclosure  of  mortgages,  the  plaintiff's  theory  really 
is  that  there  is  no  iportgage  to  foreclose,  and  that  they  are 
entitled  to  a  money  judgment  against  Ammoretta's  estate, 
payable  in  due  course  of  administration.  They  concede,  in 
effect,  that  if,  at  the  time  of  the  trustee's  sale,  the  five-thou- 
sand-dollar note  was  secured  by  a  subsisting  mortgage  on  prop- 
erty which  had  been  conveyed  by  the  mortgagor,  and  if  the 
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mortgagee,  without  the  consent  of  such  mortgagor  (or  her 
executor),  gave  to  the  owner  of  the  land  a  valid  release  of 
the  mortgage,  they,  as  payees  of  the  note,  could  not  hold  the 
mortgagor  (or  her  estate)  to  a  personal  liability  thereon.  And 
this  conclusion  is,  of  course,  inevitable  under  our  statutory 
system  of  enforcing  the  payment  of  obligations  secured  by 
mortgage,  as  construed  by  this  court.  While  a  mortgage  cre- 
ates merely  a  lien  as  security  for  the  debt,  the  code  provides 
that  there  can  be  but  one  action  for  the  recovery  of  a  debt  so 
secured.  (Code  Civ.  Proc.  sec.  726.)  By  the  judgment  in 
such  action,  the  land  is  subjected  to  a  sale  for  the  purpose  of 
satisfying  the  plaintiff's  demand,  and,  if  the  proceeds  be  insuf- 
ficient a  judgment  for  the  balance  is  then  docketed  against  the 
defendants  personally  liable  for  the  debt.  Until  there  shall 
be  a  deficiency  on  such  sale,  there  can  be  no  personal  judgment 
against  the  mortgagor,  who  is  entitled  to  have  his  debt  paid 
out  of  the  land  so  far  as  the  proceeds  realized  on  foreclosure 
«ale  may  render  payment  possible.  The  land  is  thus  made 
primarily  liable  for  the  payment  of  the  obligation,  and  the 
mortgagor  can  be  called  on  to  pay  only  where  the  proceeds  of 
a  sale  of  the  land  are  insufficient.  He  is  therefore  entitled  to 
insist  that  the  mortgagee  shall  not,  by  releasing  the  land, 
which  should  be  made  to  pay  the  debt,  throw  upon  him  a  per- 
sonal liability  therefor.  {Bartlett  v.  Cottle,  63  Cal.  336 ;  Bid- 
del  V.  Brizzolara,  64  Cal.  354,  362,  [30  Pac.  609]  ;  Bull  v.  Coe, 
77  Cal.  54,  [11  Am.  St.  Rep.  235,  18  Pac.  808]  ;  Porter  v.  Mul- 
ler,  65  Cal.  512,  [4  Pac.  531] ;  Barbieri  v.  Ramelli,  84  Cal.  154, 
[23  Pac.  1086] ;  McKean  v.  German  American  Sav.  Bank,  .118 
Cal.  334,  [50  Pac.  656] ;  Woodward  v.  Broum,  119  Cal.  383, 
[63  Am.  St.  Rep.  108,  51  Pac.  2,  542].)  Recognizing  these 
well-settled  rules,  the  appellants  deny  their  applicability  here 
by  contending,  first,  that  by  the  execution  of  the  trust-deed 
the  mortgage  became  merged  in  the  new  security  with  the  con- 
sent of  the  mortgagor,  so  that  the  debt  thereafter  was  not  one 
secured  by  mortgage;  second,  that  even  if  the  mortgage  sur- 
vived the  making  of  the  trust-deed,  the  estate  of  Anmioretta 
J.  Lanterman  consented  at  the  trustee's  sale  to  the  release  of 
the  mortgage  given,  or  (which  would  amount  to  the  same 
thing)  such  estate  is  by  the  conduct  of  the  executor  at  the  time 
of  the  sale  estopped  to  deny  that  it  consented  to  the  release; 
and  finally,  if  the  court  should  be  against  the  appellants  on 
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both  these  points,  they  urge,  third,  that  the  purported  release 
of  mortgage  was  (for  reasons  which  will  appear  hereafter) 
void  and  of  no  effect,  and  therefore  cannot  destroy  their  right 
to  a  judgment,  which,  under  this  view,  should  be  one  fore- 
closing the  mortgage.  If  any  one  of  these  propositions  be 
sound,  it  destroys  the  effect  of  the  contention  that  Ammoretta, 
as  a  mortgagor,  is  relieved  by  the  release  of  the  land  from 
the  lien  of  the  mortgage.  And,  it  may  be  remarked  inci- 
dentally that  any  of  these  positions,  if  it  be  well  taken,  is 
equally  fatal  to  the  respondents'  contention  (which  appears 
to  have  been  adopted  by  the  learned  judge  of  the  trial  court) 
that,  under  all  the  circumstances,  Roy  became  in  equity  the 
principal  on  the  mortgage  debt  sued  on,  and  Amoretta  a 
surety,  and  that  the  estate  of  the  latter  was  exonerated  by  the 
release  of  the  mortgage  without  Roy's  consent,  and  the  con- 
sequent release  of  Roy,  the  principal  debtor.  For,  if  there 
was  no  mortgage  after  the  deed  of  trust  was  given,  Roy  could 
not,  nor  could  his  surety,  be  affected  by  a  paper  purporting 
to  release  it;  if  the  release  was  with  the  consent  of  the  surety, 
it  would  not  relieve  such  surety  from  liability;  and  lastly,  if 
there  was  no  valid  release,  neither  principal  nor  surety  has 
ground  for  complaint.  It  is  unnecessary,  therefore,  to  decide 
the  question,  which  is  fully  argued  in  the  briefs,  as  to  whether 
Ammoretta  was,  as  to  the  Crisman  estate,  a  principal  debtor  or 
a  surety.  Whether  she  was  the  one  or  the  other,  her  estate  is 
liable  unless  there  was  a  subsisting  mortgage  which  was  re- 
leased as  to  the  owner  of  the  land  without  her  consent  or  that 
of  her  executor. 

First.  Did  the  execution  of  the  deed  of  trust  with  the 
consent  of  Ammoretta,  supersede  the  mortgage  t  The  appel- 
lants' contention  is  that  the  trust-deed,  being  given  to  secure 
(with  other  notes)  the  same  obligation  secured  by  the  mort- 
gage, and  furnishing,  as  security,  the  same  property  described 
in  the  mortgage,  in  favor  of  the  same  obligees,  it  must  be 
assumed  that  the  intention  of  the  parties  (including  Ammo- 
retta, who  consented  to  the  trust-deed)  was  to  substitute  a  new 
security — to  wit,  that  of  the  deed  of  trust — for  the  existing 
security  of  the  mortgage.  If  that  be  so,  the  mortgage  was  in 
effect  then  released  by  mutual  consent,  and  the  subsequent 
formal  release,  following  the  trustee's  sale,  was  a  vain  and 
idle  act,  not  affecting  the  substantial  rights  of  any  of  the 
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parties.  Whether  the  execution  of  the  deed  of  trust  accom- 
plished such  a  merger  of  the  mortgage,  or,  as  it  may  be  termed, 
a  novation  of  securities,  is  a  question  of  the  intention  of  the 
parties,  to  be  derived  from  their  acts.  It  is  not  in  a  legal  sense 
impossible  for  a  mortgage  to  continue  to  exist,  where  there  has 
been  given  to  the  mortgagee  a  further  security  on  the  same 
land  for  the  same  debt.  It  is  argued  that  such  situation  may 
produce  anomalous  results — as,  for  example,  if,  by  a  sale 
under  the  junior  security,  the  title  to  the  land  should  become 
vested  in  the  holder  of  the  prior  mortgage.  But  this  might 
happen  in  any  case  where  a  deed  of  trust  is  given  on  land 
subject  to  an  existing  mortgage,  and,  even  where  the  legal  title 
becomes  vested  in  the  mortgagee,  equity  will  sometimes,  to 
avoid  injustice,  treat  the  mortgage  as  alive  in  determining  the 
rights  of  the  parties.  The  language  of  the  deed  of  trust  here 
in  question  would  seem  to  indicate  an  intention  that  the  mort- 
gage should  continue  to  exist.  The  instrument  first  recites 
that  Roy  S.  Lanterman  had  borrowed  from  Frederick  Crisman 
the  sums  represented  by  the  four  promissory  notes  above  men- 
tioned (including  the  five-thousand-dollar  note  signed  by  Am- 
moretta),  that  the  parties  have  agreed  that  all  the  notes  shall 
be  deemed  to  have  matured  on  May  1,  1903,  and  that  Roy 
agrees  to  pay  fell  of  the  notes,  whether  executed  by  him  or  not, 
and  then  grants  the  lot  9  of  the  Rancho  la  Canada,  in  consid- 
eration of  the  indebtedness,  **and  for  the  purpose  of  further 
securing  any  of  said  promissory  notes  which  may  now  be 
secured  by  any  mortgage,"  .  .  .  etc.  The  instrument  con- 
tains, in  addition,  the  provisions  relative  to  reconveyance  or 
sale  which  are  customary  in  deeds  of  this  character,  and  pro- 
vides that  in  case  of  a  sale  which  shall  not  realize  sufficient  to 
pay  the  entire  indebtedness,  **the  said  parties  of  the  third  part 
shall  retain,  have  and  possess  the  same  remedies  to  enforce  the 
payment  of  said  promissory  notes,  or  any  of  them,  which  they 
would  have  or  possess  if  this  deed  of  trust  had  not  been  exe- 
cuted." The  clauses  quoted  certainly  indicate  that  it  was  not 
the  intention  of  the  parties  to  have  the  new  security  supplant 
the  old.  It  is  described  as  ** further  security,"  which,  in  the 
ordinary  acceptation  of  the  term,  means  additional,  not  sub- 
stituted, or  superior,  security,  and  besides,  the  executors  retain 
all  the  remedies  they  had  before,  one  of  which  was  to  fore- 
close the  mortgage  on  the  five-thousand-dollar  note.     The 
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argument  that  the  parties  would  not  be  likely  to  intend  to 
contract  for  two  forced  sales  of  the  same  property  to  satisfy 
(in  part)  the  same  debt  does  not  seem  to  us  a  sufficient  ground 
for  disregarding  any  of  the  express  provisions  of  their  agree- 
ment. We  think  that  even  if  the  deed  of  trust  had  been  made 
by  Ammoretta,  the  mortgagor  herself,  it  should  not  be  con- 
strued as  accomplishing  a  merger  of  the  mortgage.  And,  when 
we  consider  the  terms  of  her  consent  to  the  deed,  the  conclu- 
sion that  there  was  no  substitution  is  strengthened.  She  signed 
a  writing,  which  provided  that  **said  trust-deed  shall  not  be 
deemed  to  in  any  manner  whatsoever  affect  or  waive  any 
rights  which  the  .  .  .  estate  of  P.  S.  Crisman,  deceased, 
may  now  or  hereafter  have  against  the  undersigned  .  .  . 
upon  or  by  reason  of  the  said  promissory  notes  or  any  of  them. 
.  .  .  "  This  consent  was  intended  to  waive  any  defense 
which  might  be  claimed  to  have  accrued  to  Ammoretta  on  any 
of  her  notes  by  reason  of  the  execution  of  the  deed.  But  it  was 
not  intended  to  give  new  and  greater  rights  against  her.  If  the 
mortgage  should  be  regarded  as  merged,  her  liability  on  her 
five-thousand-dollar  note,  which  originally  was  merely  **  con- 
tingent on  the  fact  that  a  sale  of  the  mortgaged  premises  shall 
satisfy  the  debt  and  costs''  (Biddel  v.  Brizzolara,  64  Cal.  354, 
[30  Pac.  609] )  would  be  converted  into  a  liability,  which  might 
be  enforced  (as  it  is  sought  to  be  enforced  here)  after  the 
security  had  been  applied  to  other  debts,  or,  perhaps,  without 
any  recourse  to  the  security  at  all.  (See  Herbert  Kraft  Com- 
pany yf,  Bryan,  140  Cal.  73,  [73  Pac.  745].) 

Second.  Did  the  estate  of  Ammoretta  J.  Lanterman  con- 
sent to  the  release  of  the  mortgage!  The  answer  to  this  ques- 
tion depends  largely  upon  the  effect  that  is  to  be  given  to 
the  findings  of  fact  made  by  the  trial  court.  Among  them  is 
a  finding  that  the  plaintiffs  released  the  mortgage  "without 
the  consent  of  .  .  .  the  estate  of  Ammoretta  J.  Lanter- 
man." As  has  been  stated,  the  cause  was  tried  upon  an  agreed 
statement  of  facts,  and  it  is  claimed  by  the  appellants  that 
where  the  facts  are  agreed,  no  findings  are  necessary,  and  that, 
if  findings  are  made,  they  are  entitled  to  no  weight.  There 
have  been  several  rulings  by  this  court  to  the  effect  that  the 
want  of  findings  affords  no  ground  for  reversing  a  judgment 
where  the  facts  have  been  agreed  upon.  {Oregory  v.  Oregory, 
102  Cal.  50,  [36  Pac.  364] ;  Muller  v.  Rowell,  110  Cal.  318, 
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[42  Pac.  804] .)  But  here  the  facts  embraced  in  the  stipulation 
were  not  the  ultimate  facts  put  in  issue  by  the  pleadings,  but 
were  (as  to  the  question  of  consent)  a  recital  of  the  circum- 
stances surrounding  the  sale,  from  which  the  ultimate  fact  of 
consent  is,  as  is  claimed,  inferable.  If  those  circumstances 
would  support  an  fnf erence  either  way,  it  was  not  only  proper 
but  necessary  that  the  trial  court  should  make  a  finding  of 
the  ultimate  fact.  Such  finding  when  made  is  entitled  to 
the  same  weight  as  any  other  finding  on  conflicting  evidence, 
and  will  not  be  overthrown  unless  the  facts  stipulated  cannot 
by  any  reasonable  inference  support  the  conclusion  reached 
by  the  trial  court.  The  cases  relied  on  by  appellants  as  estab- 
lishing the  rule  that  no  presumptions  will  be  indulged  in 
favor  of  the  findings  wtere  all  the  evidence  before  the  trial 
court  was  written  (Wilson  v.  Cross,  33  Cal.  60;  Lander  v. 
Beers,  48  Cal.  546)  are  not  in  harmony  with  later  decisions. 
{Reay  v.  Butler,  95  Cal.  206,  [30  Pac.  208] ;  Priest  v.  Brown, 
100  Cal.  626,  [35  Pac.  323] ;  Sheehan  v.  Osborn,  138  Cal.  515, 
[71  Pac.  622] .)  In  the  case  at  bar,  the  appellants  rely  upon  the 
conduct  of  J.  L.  Lanterman  at  the  trustee's  sale  as  constituting 
consent  by  the  estate  of  Ammoretta,  or  an  estoppel  to  deny 
consent.  One  element  of  such  conduct  consisted  of  his  failure 
to  object  when  the  trustee  read  the  conditions,  showing  that 
the  title  would  be  certified  to  the  purchaser  free  and  clear  of 
encmnbrances.  So  far  as  this  silence  is  concerned,  we  do  not 
see  that  it  conclusively  established  an  estoppel.  No  doubt 
there  are  cases  in  which  mere  silence  may  work  an  estoppel. 
But  to  effect  this  it  is  essential,  first,  that  the  party  against 
whom  the  estoppel  is  invoked  has  stood  by  and  seen  the 
other  party  committing  an  act  infringing  upon  his  rights, 
and  second,  that  his  failure  to  speak  has  induced  the  person 
committing  the  act  to  believe  that  he  assents  to  its  being 
committed.  {De  Bussche  v.  Alt,  8  L.  R.  Ch.  D.  286;  Carpy 
V.  Dowdell,  115  Cal.  677,  [47  Pac.  695].)  Here  the  proposed 
sale,  free  of  encumbrance,  in  no  way  infringed  upon  the 
rights  of  the  estate  represented  by  J.  L.  Lanterman  (even  if 
we  assume  that  he  attended  the  sale  in  his  representative 
capacity).  The  release  of  the  mortgage  by  the  voluntary 
act  of  the  mortgagee  would  not  injure  the  estate,  but  would 
benefit  it  by  relieving  it  of  personal  liability  for  the  debt. 
Nor  did  his  non-action  in  any  way  mislead  the  plaintiffs  or 
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induce  them  to  believe  that  the  estate  of  Ammoretta  consented 
to  be  held  liable  on  the  five-thousand-dollar  note  without 
foreclosure  of  the  mortgage.  The  facts  were  as  well  known 
to  plaintiffs  as  to  Lanterman.  He  had  no  reason  to  suppose 
that  they,  represented  at  the  sale,  as  they  were,  by  counsel, 
were  ignorant  of  the  legal  effect  of  their  proposed  conduct, 
and  was  under  no  duty  to  warn  them  that  a  release  of  a 
mortgage  without  the  consent  of  the  mortgagor,  relieved  such 
mortgagor  from  personal  liability. 

And  the  request  or  demand  for  the  application  of  the  pro- 
ceeds does  not  raise  a  necessary  inference  that  J.  L.  Lanter- 
man, as  executor,  consented  to  the  release  of  the  mortgage, 
or  that  his  testatrix's  estate  was  estopped  to  deny  consent. 
The  demand  was  that  the  proceeds  be  applied  to  the  payments 
of  the  smaller  notes  before  the  payment  of  the  five-thousand- 
dollar  mortgage  note.  The  interests  of  the  estate,  as  mort- 
gagor, required  either  that  the  mortgage,  which  made  the 
estate's  liability  contingent  on  a  foreclosure  sale,  should  re- 
main, or  that,  if  the  mortgage  was  to  be  released,  the  proceeds 
of  the  sale  should  be  applied  first  to  the  satisfaction  of  the 
mortgage  debt.  Considered  by  itself,  then,  the  demand  that 
the  five-thousand-dollar  note  be  paid  last,  would  imply,  not 
a  consent  by  Ammoretta 's  estate  that  the  land  be  sold  free 
from  the  mortgage,  but  rather  a  requirement  that  the  mort- 
gage lien  remain  for  the  protection  of  the  estate.  Further- 
more, J.  L.  Lanterman  did  not  state  that  he  was  acting  as 
executor  in  attending  the  sale.  As  co-maker  of  one  of  the 
notes  secured  by  the  mortgage,  he  had  an  individual  interest 
in  the  proceeding.  And,  in  demanding  that  the  proceeds  of 
the  sale  be  applied  first  to  the  satisfaction  of  his  own  debt, 
and  last  to  that  of  the  debt  which,  for  the  benefit  of  the 
estate,  should  have  been  paid  first,  it  may  well  be  said  that 
he  was  acting  in  his  individual,  not  in  his  representative 
capacity.  The  trial  court,  by  its  finding  as  to  consent,  took 
this  view,  which  finds  additional  support  from  the  fact, 
stipulated  in  the  record,  that  J.  L.  Lanterman  would,  if 
present,  testify  that  he  was  acting  for  himself,  and  not  for 
the  estate.  The  fact  that  his  demand  included  the  application 
of  the  proceeds  of  the  sale  of  two  notes  in  which  he  was  not 
individually  interested,  is  entitled  to  some  weight,  but  is  not 
sufficient,  in  itself,  to  overthrow  the  finding  that  the  estate 
did  not  consent  to  the  release  of  the  mortgage. 
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Third.  Was  there  a  valid  release  of  the  mortgage.  The 
instrument  executed  by  the  plaintiffs,  so  far  as  is  material 
to  the  present  inquiry,  reads  as  follows:  ** Without  in  any 
manner  waiving  the  right  of  the  said  executors  of  the  estate 
of  Frederick  S.  Crisman,  deceased,  to  recover  from  the  said 
estate  of  Ammoretta  J.  Lanterman,  deceased,  the  balance 
of  the  principal  and  interest  unpaid  upon  the  said  promissory 
note  for  $5000,00;  but  expressly  reserving  unto  said  estate 
of  Frederick  S.  Crisman  ...  all  the  rights  now  possessed  by 
said  estate  ...  to  recover  and  receive  from  the  estate  of 
said  Ammoretta  J.  Lanterman,  deceased*.  .  .  the  unpaid  bal- 
ance of  the  principal  and  interest  of  said  promissory  note 
for  $5000.00,  the  undersigned  .  .  .  does  hereby  remise,  re- 
lease, relinquish  and  discharge  from  the  said  mortgage  and 
from  the  lien  thereof  all  the  lands  in  said  deed  of  trust  de- 
scribed," etc. 

The  contention  of  plaintiffs  is  that,  if  the  mortgage  lien 
still  existed,  it  could  not  be  released  without  releasing  Am- 
moretta's  estate,  and  that,  therefore,  a  reservation  of  rights 
against  said  estate  prevented  the  release  from  operating  at 
all.  We  agree  that  there  could  not  be  a  release  of  the  lien 
of  the  mortgage  and  a  retention  of  the  right  to  sue  the 
mortgagor  (unless  she  consented),  but  the  conclusion  that  the 
release  fails  does  not  follow.  t 

Whatever  might  be  the  proper  construction  of  the  instru- 
ment, considered  by  itself,  the  circumstances  under  which  it 
was  given  estop  the  plaintiffs,  as  against  the  defendant  Frank 
D.  Lanterman,  to  deny  that  the  mortgage  was  released.  The 
property  was  sold  to  him  free  of  encumbrances,  and  he  bid 
ten  thousand  dollars  upgn  the  understanding  that  the  balance 
of  the  purchase  price  beyond  the  deposit  paid  at  the  sale 
was  to  be  paid  upon  a  certificate  being  made  by  the  abstract 
company  that  there  was  no  encumbrance.  The  executors 
obtained  an  order  of  court  authorizing  them  to  release  this 
mortgage,  and  delivered  the  document  in  question  to  the 
abstract  company  for  the  purpose  of  completing  the  sale.  The 
abstract  company  gave  the  purchaser  the  certificate  agreed 
upon,  and  paid  the  purchase  price,  previously  deposited  with 
it  by  him,  to  the  trustee,  who  applied  it  on  the  indebtedness 
secured  by  the  deed  of  trust.  Such  application  paid  in  part 
the  five-thousand-dollar  note  now  sued  on,  and  the  plaintiffs 
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recognize  such  payment  in  their  complaint.  They  cannot  be 
permitted  to  retain  the  purchaser's  money,  and  still  claim, 
as  against  him,  that  the  mortgage,  the  release  of  which  was 
a  part  of  the  consideration,  still  subsists  as  a  lien  upon  his 
land.  And  if  the  mortgage  cannot  be  enforced  as  against  the 
owner  of  the  land,  it  cannot,  for  the  reasons  hereinbefore 
stated,  be  the  foundation  of  an  action  against  the  original 
mortgagor.  The  plaintiffs  contend  that,  as  executors,  they 
had  no  power  to  release  the  mortgage  except  upon  full  satis- 
faction of  the  debt.  .But  a  sum  was  realized  suflBcient  to 
satisfy  the  mortgage,  and  if  a  full  satisfaction  was  necessary 
to  authorize  the  release  which  had  been  agreed  upon,  the 
purchase  price  should,  so  far  as  affects  the  purchaser's  rights, 
be  deemed  to  have  been  so  applied.  The  fact  that  J.  L. 
Lanterman  and  the  trustee  agreed  upon  a  different  application 
cannot  bind  Frank.  This  not  being  a  voluntary  payment, 
neither  the  debtor  nor  the  creditor  had  any  right  to  direct 
the  application  of  the  proceeds.  The  application  is  to  be  made 
by  the  court  according  to  the  equities  of  the  case.  (Orleans 
Co.  Nat  Bank  v.  Moore,  112  N.  Y.  543,  [8  Am.  St.  Rep.  775, 
20  N.  E.  357] ;  Blackstone  Bank  v.  Hill,  10  Pick.  (Mass.)  129; 
Murdock  v.  Clarke,  88  Cal.  384,  [26  Pac.  601].)  Without 
undertaking  to  review  the  many  decisions,  not  all  in  har- 
mony, upon  the  proper  application  of  funds  derived  from 
forced  sales,  we  think  it  sufficient  to  say,  that  under  the 
peculiar  circumstances  of  this  case,  the  equities,  as  between 
the  estate  of  P.  S.  Crisman  and  Frank  D.  Lanterman,  required 
the  amount  paid  by  the  latter  to  be  applied  to  the  satisfaction 
of  the  mortgage  debt,  if  such  satisfaction  was  essential  to  a 
valid  release  of  the  mortgage. 

From  these  views  it  follows  that  judgment  was  properly 
entered  in  favor  of  defendants. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
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[L.  A.  No.  1471.    Department  One. — August  30,  1906.] 

EDWIN  R.  FOX,  AppeUant,  v.  W.  H.  TOWNSEND  et  al., 
Defendants;  E.  P.  MUDGE,  Respondent. 

Appeal — Order  Vacating  Judgment — Service  by  Publication — ^Pre- 
sumptions.— Upon  an  appeal  from  an  order  vacating  a  judgment 
by  default  as  against  a  defendant  served  only  by  publication  of 
summons,  made  within  one  year  after  the  rendition  of  the  judg- 
ment, under  section  473  of  the  Code  of  Civil  Procedure,  where  the 
record  consists  only  of  the  original  judgment-roll  and  the  order 
setting  the  judgment  aside,  without  any  bill  of  exceptions,  and  does 
not  disclose  the  ground  on  which  the  motion  was  based,  every 
presumption  is  in  favor  of  the  action  of  the  lower  court,  and  it 
must  be  assumed  that  a  sufficient  showing  was  made  to  warrant 
the  order  setting  aside  the  judgment  as  to  such  defendant. 

Id.— Ground  of  Order  Urged  in  Beuet — Insuppicienct  op  Affidavit 
FOR  Publication.  —  A  statement  in  appellant's  brief  that  the 
ground  of  the  order  setting  aside  the  judgment  was  that  the 
affidavit  for  publication  was  insufficient  in  its  allegations  as  to 
his  residence  out  of  the  state  constitutes  no  part  of  the  record; 
and  though  the  court  is  inclined  to  the  opinion  that  the  affidavit 
was  insufficient  to  confer  jurisdiction  as  to  the  respondent,  the 
question  is  not  necessary  to  be  determined. 

Id. — ^PowER  AND  Discretion  of  Court — ^Regularity  of  Proceedings. — 
The  respondent  not  having  been  personally  served  with  summons, 
the  superior  court  had  the  power,  under  section  473  of  the  Code 
of  Civil  Procedvire,  upon  a  proper  showing  and  in  the  exercise  of  a 
sound  discretion,  to  set  aside  the  judgment  as  to  him,  and  to  allow 
him  to  answer  to  the  merits  at  any  time  within  one  year  after  the 
rendition  of  the  judgment,  even  though  the  proceedings  by  publica- 
tion were  entirely  regular  and  the  judgment  was  valid  upon  its 
face. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  setting  aside  an  original 
judgment  by  default.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cole  &  Cole,  for  Appellant. 

0.  B.  Carter,  for  Respondent. 

ANGELLOTTI,  J.— Plaintiff  instituted  this  action  to  quiet 
his  title  as  to  various  lots  of  land  in  the  city  of  Los  Angeles, 
against  many  defendants,  including  R.  P.  Mudge.    As  to 
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most  of  said  defendants,  including  Mudge,  the  only  attempted 
service  of  sunmions  was  by  publication.  As  to  said  defend- 
ants, they  not  having  appeared,  default  was  entered  on  Oc- 
tober 3,  1902,  and  judgment  was  rendered  on  said  default  in 
favor  of  plaintiff  and  against  said  defendants  on  December 
23,  1902.  On  July  3,  1903,  the  trial  court  made  an  order 
granting  a  motion  of  defendant  Mudge  to  set  aside  a  judg- 
ment as  to  him,  and  allowed  him  to  answer  to  the  merits 
of  the  original  action,  which  he  did  on  the  same  day,  dis- 
claiming any  interest  in  the  land  described  in  the  complaint, 
except  one  lot,  as  to  which  one  lot  he  denied  plaintiff's  claim 
of  ownership  and  alleged  title  in  himself.  On  the  issues  thus 
made,  the  cause  was  tried  as  between  the  plaintiff  and  Mudge, 
and  the  trial  court  found  in  favor  of  Mudge,  and  gave  judg- 
ment in  his  favor  as  to  said  lot.  Plaintiff  appeals  from  the 
order  of  July  3,  1903,  setting  aside  the  original  judgment 
against  Mudge,  and  also  from  the  judgment  finally  entered  in 
favor  of  Mudge,  his  only  contention  being,  however,  as  to  the 
order  setting  aside  the  original  judgment.  If  that  order  was 
correctly  made,  there  is  no  error  shown  by  the  record  as  to 
the  subsequent  proceedings. 

The  record  on  appeal  consists  solely  of  the  judgment-roll, 
and  the  order  setting  aside  the  original  judgment,  there  being 
no  bill  of  exceptions.  The  record  does  not  disclose  the  ground 
upon  which  the  motion  to  set  aside  the  judgment  was  based, 
or  upon  which  the  lower  court  acted,  showing  simply  that  a 
motion  of  Mudge  to  set  aside  the  judgment  was  granted,  and 
Mudge  allowed  to  answer  to  the  merits. 

Appellant  in  his  brief  states  that  the  ground  upon  which 
the  original  judgment  was  set  aside  as  to  Mudge  was  that  it 
was  void  for  the  reason  that  the  court  had  not  acquired  juris- 
diction as  to  him  on  account  of  the  insuflBciency  of  the  aflBdavit 
for  the  publication  of  summons  in  its  allegations  as  to  his 
residence  out  of  the  state.  He  then  attempts  to  show  that  the 
aflBdavit  was  legally  suflBcient  in  this  respect  to  support  the 
order  for  publication  of  summons,  and  hence  that  the  judg- 
ment based  thereon  was  not  void  upon  its  face.  While  we  are 
inclined  to  the  opinion  that  the  aflBdavit  was  insuflficient  to 
support  an  aflBdavit  for  publication  as  to  Mudge,  and  that 
the  publication  was,  as  to  him,  ineffectual  to  confer  jurisdic- 
tion, it  is  not  necessary  to  here  determine  that  question.     The 
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statement  in  the  brief  as  to  the  ground  upon  which  the 
motion  was  granted  constitutes,  of  course,  no  part  of  the 
record.  On  appeal  every  presumption  is  in  favor  of  the 
action  of  the  lower  court,  and  if  there  be  any  ground  consistent 
with  the  record  upon  which  that  action  may  be  sustained,  we 
are  bound  to  sustain  it. 

As  will  be  noted  from  what  has  already  been  said,  the 
motion  to  set  aside  the  judgment  was  granted  within  a  year 
after  the  rendition  of  the  judgment.  Section  473  of  the  Code 
of  Civil  Procedure  provides:  **When  from  any  cause  the  sum- 
mons in  an  action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such  terms  as  may  be 
just,  such  defendant  or  his  legal  representative,  at  any  time 
within  one  year  after  the  rendition  of  any  judgment  in  such 
action,  to  answer  to  the  merits  of  the  original  action."  Mudge 
not  having  been  personally  served  with  summons,  the  superior 
court  had  the  power  under  this  provision,  upon  a  proper 
showing  and  in  the  exercise  of  a  sound  discretion,  to  set  aside 
the  judgment  as  to  him  and  allow  him  to  answer  to  the  merits 
at  any  time  within  one  year  after  the  rendition  of  the  original 
judgment  against  him,  even  though  the  proceedings  by  pub- 
lication were  entirely  regular,  and  the  judgment,  therefore, 
valid  on  its  face.  This  was  exactly  what  the  lower  court 
did  in  this  case.  Whether  or  not  the  circumstances  shown 
to  the  court  on  the  hearing  of  this  motion  were  such  as  to 
justify  the  making  of  the  order  is  a  question  that  we  cannot 
determine  in  the  absence  of  a  record  showing  the  facts  pre- 
sented to  that  court.  In  the  absence  of  a  showing  to  the  con- 
trary we  must  here  assume  that  a  sufficient  showing  was  made 
to  warrant  that  court  in  exercising  the  power  conferred  by 
section  473  of  the  Code  of  Civil  Procedure.  There  is,  there- 
fore, no  warrant  for  reversing  the  order  setting  aside  the 
original  judgment  as  to  Mudge. 

The  judgment  and  order  appealed  from  are  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
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[Sac  No.  1408.    In  Bank.— August  31,  1906.] 

WESTERN  UNION  TELEGRAPH  COMPANY,  AppeUant, 
V.  MODESTO  IRRIGATION  COMPANY  et  al.,   Re- 
.   spondents. 

IBBIOATION  District — ^Taxation — Telegraph  Line  on  Bailroao  Bight 
or  Way. — ^For  the  purposes  of  the  revenue  of  an  irrigation  district 
it  can  only  tax  real  property  situated  within  the  district;  and  poles, 
wires,  and  other  appliances  constituting  a  telegraph  line  passing 
through  the  district,  belonging  to  a  telegraph  company,  though 
situated  upon  the  right  of  way  of  a  railroad  company,  with  its 
permission,  preserve  the  character  of  personal  property,  and, 
as  such,  cannot  be  taxed  by  the  irrigation  district. 

Id. — ^Definition  of  Property  in  General  Beyenxte  Act. — For  the  pur- 
poses of  taxation  in  an  irrigation  district  the  definition  of  real 
and  personal  property  in  the  general  revenue  and  taxation  laws 
of  the  state  must  prevail;  and  under  sections  3617  and  3663  of  the 
Political  Code,  telegraph  lines  cannot  be  assessed  as  improvements 
on  land,  but  must  be  assessed  as  personal  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County.    L.  W.  Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Brown  &  Wells,  R.  B.  Carpenter,  and  Alexander  H.  Van 
Cott,  for  Appellant. 

Dennett  &  Walthal,  for  Respondents. 

McPARLAND,  J. — The  plaintiff  is  a  well-known  corpora- 
tion, organized  under  the  laws  of  the  state  of  New  York,  en- 
gaged in  the  business  of  telegraphy,  having  certain  franchises, 
rights,  and  privileges  granted  by  the  government  of  the  United 
States,  and  having  many  telegraph  lines  in  California  and  in 
other  parts  of  the  United  States  and  adjoining  countries. 
The  defendant,  the  Modesto  Irrigation  Company,  is  an  irriga- 
tion district  organized  in  July,  1887,  under  an  act  of  the 
legislature  of  this  state  providing  for  the  organization  of 
irrigation  districts,  approved  March  7,  1887,  (Stats.  1887,  p. 
29,)  and  generally  known  as  the  Wright  Act,  and  it  has  ever 
since  continued  its  existence  as  such  district  under  said  acts 
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and  acts  amendatory  thereof  and  supplemental  thereto.  The 
other  defendants  are  directors  of  said  irrigation  district.  The 
plaintiff  is,  and  at  the  times  mentioned  in  the  complaint  was, 
the  owner  of  certain  property  consisting  of  poles,  wires,  and 
other  appliances  constituting  nine  and  one  half  miles  of  one 
of  its  telegraph  lines  which  runs  over  a  right  of  way  of  a 
certain  railroad  corporation  known  as  the  Southern  Pacific 
Company  within  the  boundaries  of  the  said  Modesto  Irrigation 
District.  The  plaintiff  put  up  its  said  nine  and  one  half  miles 
of  poles,  wires,  etc.,  under  a  written  contract  with  the  said 
railroad  which  expressly  declared  that  the  poles,  wires,  etc., 
constituting  said  nine  and  one  half  miles  of  telegraph  line, 
** shall  be  and  remain  the  personal  property  of  said  plaintiff." 
In  1904  the  defendants  caused  the  said  nine  and  one  half 
miles  of  poles,  etc.,  to  be  assessed  at  the  value  of  eleven  hun- 
dred dollars  as  property  taxable  for  the  purpose  of  raising 
revenue  for  said  irrigation  district.  Thereupon  the  plaintiff 
brought  this  suit  to  have  determined  the  validity  of  said 
assessment — as  it  was  authorized  to  do  by  section  69  of  an 
act  to  provide  for  the  organization  of  irrigation  districts,  ap- 
proved March  31,  1897,  (Stats.  1897,  p.  276,)  and  generally 
known  as  the  Bridgford  Act.  The  case  was  tried  without 
a  jury  and  upon  a  stipulated  state  of  facts,  and  the  court 
rendered  judgment  for  defendants.  From  this  judgment 
plaintiff  appeals.  There  is  no  contest  as  to  the  facts  in  the 
case,  which  are  substantially  as  above  stated;  the  only  ques- 
tion is  whether  the  said  property  of  plaintiff  is  legally  as- 
sessable and  taxable  by  the  irrigation  district. 

The  main  purpose  of  the  statutes  providing  for  irrigation 
districts  is  to  enable  owners  of  land  that  may  be  made  more 
productive  of  vegetable  growth  by  irrigation,  and  which  are 
** susceptible  of  irrigation  from  a  common  source,''  to  organize 
so  as  to  more  effectually  accomplish  such  irrigation;  and 
there  is,  therefore,  some  room  for  the  alleged  absurdity  of 
irrigating  the  poles  and  wires  of  a  telegraph  line.  But 
we  will  assume  that  such  property  is  within  the  taxing 
power  of  the  district  if  the  letter  of  the  law  necessarily  in- 
cludes it. 

The  statute  under  which  the  defendant  was  organized  pro- 
vides that  for  the  purpose  of  revenue  the  assessor  must  assess 
**all  of  the  real  property  within  the  district"  (Stats.  1887, 
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p.  37,  sec.  18) ;  and  it  is  conceded,  or  at  least  it  is  the  law, 
that  no  personal  property  can  be  subjected  to  taxation  for 
such  purpose.  Said  section  provides  that  the  assessor  must 
prepare  an  assessment-book  with  headings  in  which  must  be 
listed  **all  such  property" — that  is,  all  real  property.  One 
of  the  headings  is  **land  by  township,  range,"  etc.,  or  **by 
metes  and  bounds  or  other  sufficient  description,"  and  **the 
improvements  thereon";  another  is  **city  and  town  lots  .  .  . 
with  the  improvements  thereon";  under  another  heading  there 
must  be  stated  the  cash  value  of  the  improvements  on  the 
land  whether  city  land  or  other  lands,  and  also  **the  cash 
value  of  the  improvements  of  the  real  estate  assessed  to  per- 
sons other  than  the  owners  of  the  real  estate."  However,  in 
providing  for  the  enforcement  of  the  payment  of  taxes  the 
statute  seems  to  refer  to  land  alone;  as,  for  instance,  by  sec- 
tion 26,  in  the  case  of  delinquency  the  collector  must  add 
certain  penalties  to  **each  lot,  tract,  or  piece  of  land,"  and  in 
the  event  of  sale  for  delinquency  he  must  commence  the  sale 
at  the  head  of  the  list  of  property  and  continue  the  sale  in 
the  numerical  order  of  **the  lots,  or  blocks";  and  by  section 
27  he  must  sell  to  the  person  who  will  take  "the  least  quantity 
of  the  land"  and  he  must  give  to  the  purchaser  a  certificate 
containing  a  ** description  of  the  land  sold";  and  by  section 
30  it  is  provided  that  if  no  redemption  be  made  the  collector 
must  make  a  deed  to  the  purchaser  which  shall  convey  to  him 
the  absolute  title  **to  the  land  described  therein."  (These 
provisions  are  substantially  the  same  as  those  contained  upon 
the  same  subjects  in  the  Bridgford  Act.)  It  is  therefore 
doubtful  whether  it  is  the  intent  of  the  law  to  enforce  any 
tax  upon  mere  ** improvements,"  except  as  a  part  of  the  land 
improved,  and  whether  the  cash  value  of  the  improvements 
is  not  required  merely  to  show  the  value  of  the  land  as 
enhanced  by  the  improvements;  and  it  is  doubtful  if  the  sale 
for  delinquency  of  **an  improvement,"  as  distinct  from  the 
land,  is  contemplated.  Plaintiff  also  contends  that  the  right 
of  way  of  the  railroad  company  is  not  real  property  within 
the  meaning  of  the  statutes  here  relied  on,  and  further  that 
even  if  it  were  the  poles,  wires,  etc.,  are  not  an  **  improve- 
ment," but  really  a  burden.  We  notice  these  points  because 
they  are  urged,  but  we  do  not  think  it  necessary  to  pass  upon 
them  definitely,  because  we  think  that  the  poles,  wires,  etc., 
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are  not  assessable  for  the  reason  that  they  are  not  real  prop- 
erty but  only  personal  property. 

There  is  no  doubt  that  articles  of  personal  property  owned 
by  one  person  may  be  attached  to  land  owned  by  another 
without  becoming  a  part  of  the  realty  and  without  losing  their 
character  as  personal  property.  For  instance,  trade  fixtures 
annexed  to  land  by  tenants  do  not  become  part  of  the  free- 
hold even  without  any  special  agreement.  And  the  general 
rule  is  that  the  intention  of  the  parties  determines  the  char- 
acter of  the  annexed  chattels  and  that  they  remain  personal 
property  if  that  be  the  intention  of  the  parties  when  they 
are  attached.  This  rule  applies  to  third  parties  acquiring  an 
interest  in  the  land — ^as  mortgagees,  grantees,  etc., — except 
where  the  mode  of  annexation  is  such  that  the  attached  prop- 
erty loses  its  character  as  personal  property — as  where  it 
could  not  be  removed  without  destroying  it,  or  where  it  is 
necessary  to  the  support  or  safety  of  that  to  which  it  is  at- 
tached. In  Hendy  v.  Dinkerhoff,  57  Cal.  3,  [40  Am.  Rep.  107], 
the  court  say :  *  *  It  is  well  settled,  as  said  by  the  court  of  appeals 
of  New  York,  in  Tifft  v.  Horton,  53  N.  Y.  380,  [13  Am.  Rep. 
537],  *that  chattels  may  be  annexed  to  the  real  estate  and  still 
retain  their  character  as  personal  property.'  (See  Voorhees 
V.  McOinnis,  48  N.  Y.  278,  and  cases  there  cited.)  Of  the 
various  circumstances  which  may  determine  whether  in  any 
case  this  character  is  or  is  not  retained,  the  intention  with 
which  they  are  annexed  is  one;  and  if  the  intention  is  that 
they  shall  not  by  annexation  become  a  part  of  the  freehold, 
as  a  general  rule  they  will  not.  The  limitation  to  this  is 
where  the  subject  or  mode  of  annexation  is  such  that  the 
attributes  of  personal  property  cannot  be  predicated  of  the 
thing  in  controversy,  {Ford  v.  Cobh,  20  N.  Y.  344),  as  when 
the  property  could  not  be  removed  without  practically  de- 
stroying it,  or  where  it  or  part  of  it  is  essential  to  the  support 
of  that  to  which  it  is  attached.''  (See,  also,  Tifft  v.  Horton, 
53  N.  Y.  380,  [13  Am.  Rep.  537] ;  Memphis  etc.  v.  State,  6 
Cold.  (Tenn.)  311,  [98  Am.  Dec.  452] ;  Chelsea  Water  Works 
V.  Bowley,  17  Q.  B.  359;  and  Wiggins  v.  Ohio,  142  U.  S. 
415,  [12  Sup.  Ct.  188].)  In  the  case  at  bar  the  poles,  wires, 
etc.,  were  easily  removable,  and  are  in  no  sense  essential  to 
the  support  of  that  to  which  they  are  attached.  We  think 
therefore  that  they  are  not  real  property  within  the  meaning 
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of  the  Irrigation  Law  but  are  personal  property  not  assessable 
for  the  revenue  purposes  of  the  district. 

2.  Moreover,  we  think  that,  for  the  purpose  of  the  revenue 
to  the  district,  the  definitions  of  real  property  and  personal 
property  in  the  general  revenue  and  taxation  laws  of  the  state, 
as  found  in  the  Political  Code,  must  prevail.  They  relate 
to  the  same  subject  as  the  revenue  part  of  the  law  covering 
irrigation  districts.  Indeed,  it  is  expressly  provided  in  sec- 
tion 39  of  the  Bridgford  Act  (Stats.  1898,  p.  267)  that  "in 
case  of  the  neglect  or  refusal  of  the  board  of  directors  to 
cause  such  assessments  and  levies  to  be  made,  as  in  this  act 
provided,  then  the  assessment  of  property  made  by  the  county 
assessor  and  state  board  of  equalization  shall  be  adopted,  and 
it  shall  be  the  basis  of  assessment  for  the  district"  Now, 
in  section  3617  of  the  Political  Code  real  estate  is  defined, 
for  taxable  purposes,  as  land  including  various  kinds  of  in- 
terests  therein,  and  ** improvements,"  and  it  is  declared  that 
**The  term  *  improvements'  includes:  (1)  All  buildings,  struc- 
tures, fixtures,  fences,  and  improvements  erected  upon  or 
affixed  to  land,  except  telephone  and  telegraph  lines";  and 
in  section  3663  of  said  code  it  is  provided  that  telegraph  and 
telephone  lines  shall  be  '*  assessed  as  personal  property  by  the 
assessor  of  the  county."  Considering  these  provisions  of 
the  general  law  touching  assessment  and  taxation,  we  do  not 
think  that  the  respondent  is  in  a  position  to  ignore  the  char- 
acter of  personal  property  given  to  the  poles,  wires,  etc.,  of 
appellant  by  the  contract  between  it  and  the  railroad  com- 
pany on  whose  right  of  way  they  were  placed. 

The  judgment  appealed  from  is  reversed,  and  the  superior 
court  is  directed  to  render  judgment  for  plaintiff  as  prayed 
for  in  its  complaint. 

Shaw,  J.,  and  Henhsaw,  J.,  concurred. 

Sloss,  J.,  and  Angellotti,  J.,  concurred  on  the  ground  last 
stated. 

BEATTY,  C.  J. — ^It  has  been  assumed  by  both  parties  to 
this  action  and  by  the  court  that  it  is  authorized  by  the  terms 
of  the  Bridgford  Act.  I  think  it  more  than  doubtful  whether 
the  provisions  of  sections  68  and  69  of  that  act  were  ever  in- 
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tended,  or  can  be  construed  to  authorize  an  action  to  determine 
the  validity  of  the  assessment  of  particular  property  to  an  in- 
dividual taxpayer.  But  waiving  that  question,  I  concur  in 
the  judgment,  and  in  the  opinion  as  to  the  matters  discussed. 


[Sac.  No.  1448.    Department  One.— September  4,  1906.] 

A.    K.    RIPPERDAN   et   al.,    AppeUants,   v.    NANCY   E. 
WELDY,  and  JENNIE  W.  JONES,  Respondents. 

AonoN  TO  Set  Asms  Ck)NVETANCB— Issue  as  to  Mental  Competency 
— SuppoBT  or  Finding — Conflictino  Evidence — Interested  Wit- 
nesses.— ^In  an  action  to  set  aside  a  conveyance,  where  the  mental 
competency  or  incompetency  of  the  grantor  was  the  controUing 
issue,  and  the  evidence  was  conflicting  thereupon,  the  finding  of  the 
court  in  favor  of  his  competency  to  make  the  deed  was  sufficiently 
sustained  by  the  circumstances  proved,  together  with  the  testimony 
of  witnesses  for  the  defendant  intimately  acquainted  with  him 
who  testified  to  such  competency,  though  several  of  them  were 
financially  interested  in  the  result.  The  credibility  of  all  the 
witnesses  for  the  defense  was  for  the  trial  judge  to  determine, 
under  the  circumstances,  notwithstanding  such  interest. 

Id. — Sufficiency  of  Finding. — A  finding  that  at  the  time  of  the 
execution  of  the  deed  the  grantor  "was  entirely  competent,  men- 
tally and  physically,  to  transact  the  business  of  executing  and 
delivering  to  .  .  .  defendants  the  conveyance  and  bill  of  sale  .  .  .; 
that  at  the  time  .  .  .  the  said  Isaac  Bipperdan  [grantor]  was  in 
full  possession  of  his  mental  faculties  and  fully  understood  the 
transaction,''  sufficiently  covers  the  issue  as  to  his  mental  com- 
petency at  that  time. 

Id. — Construction  of  Findings — Inferences  of  Fact. — Findings  are 
to  be  construed  to  support  the  judgment  rather  than  to  defeat  it, 
and  when  from  the  facts  found  by  the  court  other  facts  may  be 
inferred  which  will  support  the  judgment,  such  inference  will  be 
deemed  to  have  been  made  by  the  trial  court.  The  finding  that 
the  grantor  "fully  understood  the  transaction,"  when  the  deed 
was  executed  and  delivered,  involves  necessarily  the  inference  that 
he  was  not  then  "entirely  without  understanding,''  and  is  a 
finding  of  the  ultimate  fact  in  issue. 

Id. — Use  of  Property  and  Support  for  Life — ^Reservation. — ^If  the 
deed  were  construed  as  giving  to  the  grantor  the  use  of  the 
property  and  a  support  for  life  therefrom,  and  to  grantees  a 
conveyance  to  take  effect  at  the  grantor's  death,  reserving  to  the 
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grantor  the  use  and  enjoyment  of  the  property  during  his  life,  it 
would  not  affeet  the  validity  of  the  deed  as  a  conveyanee.  Estates 
may  be  granted  under  section  707  of  the  Civil  Code  to  commenee 
in  futuro. 

Id.— Validity — Teust  fob  Maintenamgb  not  Put  in  Issue. — ^Where 
the  complaint  raised  only  the  issues  whether  the  grantor  was  incom- 
petent and  whether  the  deed  was  obtained  by  fraud  and  undue 
influence^  and  nowhere  charged  that  there  was  a  conveyance  upon 
any  express  trust,  a  determination  that  the  conveyance  was  void 
because  made  in  trust  for  purposes  not  permitted  by  the  code, 
or  that  it  conveyed  no  beneficial  interest  beyond  the  life  of  the 
grantor,  and  any  finding  on  that  question,  would  be  outside  of  the 
issues,  and  would,  if  made,  be  entitled  to  no  consideration. 

Id.— Von)  Provision  against  Alienation — Ck)NsiDEBATioN — Bescission 
NOT  Involved. — ^A  provision  that  the  grantee  should  not  alien 
the  estate  granted  during  the  lifetime  of  the  grantor  is  void  as 
being  in  restraint  of  alienation;  and  the  mere  fact  that  part  of  the 
consideration  for  the  transfer  consisted  of  a  covenant  which  could 
not  be  legaUy  enforced  would  not  make  the  deed  void.  A  deed  by 
one  who  is  competent,  made  freely  and  without  fraud,  conveys  title, 
though  the  consideration  may  fail  in  whole  or  in  part.  Whether 
such  failure  affords  a  basis  for  rescission  is  a  question  not  involved 
in  the  issue  raised. 

Id. — Unlawitjlness  or  Consideeation — Construction  of  Code — Ac- 
quired Bights  not  Disturbed. — ^Whatever  effect  section  1608  of 
the  Civil  Code  may  have  upon  executory  contracts  where  part  of 
the  consideration  is  unlawful,  it  cannot  be  construed  to  permit  a 
grantor  of  property  who  has  received  and  retained  the  considera- 
tion for  his  conveyance  to  recover  the  property  conveyed  upon  the 
sole  ground  that  the  consideration  was  unlawful  in  part.  Where 
a  contract  based  on  an  illegal  consideration  has  been  fully  and 
voluntarily  executed,  if  the  parties  are  in  pari  delicto,  the  court 
will  not  interfere  to  disturb  the  acquired  rights  of  either  at  the 
instance  of  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County,  and  for  an  order  denying  a  new  trial. 
G.  W.  Nicol,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  L.  Hargrove,  for  Appellants. 

The  contract  had  no  adequate  consideration.  (Odell  v. 
Moss,  130  Cal.  352,  62  Pac.  556;  Morrill  v.  Everson,  77  Cal. 
115,  19  Pac.  190;  Civ.  Code,  sec.  3391;  2  Pomeroy's  Equity 
Jurisdiction,  sec.  920;  Wilson  v.  Moriarty,  77  Cal.  600,  20  Pac. 
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134.)  The  conveyance  was  void  under  sections  1608  and  3391 
of  the  Civil  Code.  The  devisees  and  heirs  of  Ripperdan  are 
not  ifi  pari  delicto,  and  are  not  barred  from  the  courts. 
(Martin  v.  Wade,  37  Cal.  174.)  The  failure  to  ask  a  rescis- 
sion and  offer  to  restore  does  not  preclude  a  rescission,  if  the 
fact  justifies  it.  (More  v.  More,  133  Cal.  489,  65  Pac.  1045; 
Angtis  V.  Craven,  132  Cal.  692,  64  Pac.  1091;  LarWn  v.  Mullen, 
128  Cal.  449,  60  Pac.  1091.) 

W.  H.  Hatton,  and  L.  J.  Maddux,  for  Respondents. 

Inadequacy  of  consideration  is  no  ground  for  setting  aside 
a  conveyance.  (9  Cyc.  365;  Barry  v.  St.  Joseph's  Hospital 
(116  Cal.  xvi),  48  Pac.  68,  69;  Hammond  v.  Wallace,  85  Cal. 
522,20  Am.  St.  Bep.  239,24  Pac.  837.)  Ripperdan  having  been 
fully  satisfied  with  the  transaction,  and  not  having  repudiated 
it  up  to  the  day  of  his  death,  he  fully  ratified  it,  and  his  heirs 
and  devisees  cannot  set  it  aside  on  the  question  of  inadequacy 
of  consideration.  (Barry  v.  8t.  Joseph's  Hospital  (116  Cal. 
xvi),  48  Pac.  68,  69.)  • 

SLOSS,  J. — This  action  was  brought  by  the  plaintiffs,  heirs, 
devisees,  and  legatees  of  Isaac  Ripperdan,  deceased,  to  set 
aside  a  deed  of  certain  real  estate  and  a  bill  of  sale  of  personal 
property  made  by  Ripperdan  on  the  fourth  day  of  May,  1901, 
to  Nancy  E.  Weldy  and  Jennie  W.  Jones.  The  complaint  sets 
forth,  as  grounds  for  the  relief  sought,  unsoundness  of  mind 
of  the  deceased,  as  well  as  undue  influence  and  fraud  exer- 
cised by  the  grantees,  and  alleges  that  the  defendant  Nancy 
E.  "Weldy  occupied  a  confidential  relationship  toward  the 
grantor,  and  that  there  was  no  consideration  for  the  trans- 
fers. It  is  alleged,  further,  that  the  grantees  had,  after  de- 
livery of  the  deed  to  them,  conveyed  portions  of  the  land  to 
other  defendants,  who,  it  is  asserted,  took  with  notice  of  the 
incompetency  of  Isaac,  and  of  the  undue  influence  and  fraud 
practiced  by  the  defendants,  Weldy  and  Jones.  The  prayer 
is  for  appropriate  equitable  relief.  The  defendants  answered, 
denying  all  of  the  allegations  of  incompetency,  undue  in- 
fluence, and  fraud,  and  denying,  necessarily,  any  notice  by 
the  grantees  of  Weldy  and  Jones  of  any  such  defects  in  the 
original  conveyance.  The  answer  also  denies  the  existence  of 
any  confidential  relation  and  the  want  of  consideration. 
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After  an  extended  trial,  the  court  made  its  findings,  which 
were  in  favor  of  the  defendants  on  every  issue,  and  judgment 
for  said  defendants  for  their  costs  followed.  The  plaintiffs 
appeal  from  the  judgment  and  from  an  order  denying  their 
motion  for  new  trial. 

The  main  contention  of  the  appellants  is  on  their  appeal 
from  the  order,  and  is  based  on  the  insufficiency  of  the  evi- 
dence to  support  the  findings.  As  has  been  said,  the  trial 
was  protracted.  The  statement  on  motion  for  a  new  trial 
shows  that  some  fifty  witnesses  were  examined.  It  would 
be  impracticable  for  us  to  analyze  and  discuss  the  testimony 
of  each  of  these  witnesses.  Without  undertaking  such  task, 
we  have  no  hesitation  in  saying  that,  on  the  issues  as  to  which 
the  defendants'  evidence  was  not  preponderating  or  undis- 
puted, there  was,  putting  appellants'  case  in  its  strongest 
light,  a  distinct  and  substantial  conflict  of  evidence,  which 
imposed  upon  the  trial  court  the  duty  of  determining  the  dis- 
puted facts.  Nothing  is  better  settled  in  this  court  than  the 
rule  that,  on  appeal,  the  verdict  of  a  jury  or  the  finding  of 
a  trial  court  on  conflicting  testimony  cannot  be  reviewed. 

The  nature  of  the  testimony  and  of  the  questions  which 
were  presented  to  the  trial  court  may  be  indicated  by  a  brief 
statement  of  facts  which  appeared  substantially  without  dis- 
pute. 

Isaac  Ripperdan  was  a  farmer,  or  ** rancher,''  who  had  for 
many  years  been  living  on  his  property  in  Stanislaus  County. 
He  was  a  bachelor.  In  1876,  Nancy  B.  Weldy,  his  niece,  with 
her  husband  and  children,  one  of  whom  is  the  defendant 
Jennie  W.  Jones,  came  to  live  with  him.  Thereafter,  until 
his  death,  in  1904,  Mrs.  Weldy  acted  as  his  housekeeper.  It 
is  plain  from  the  evidence  that  in  that  capacity  she  made 
herself  very  useful,  and  that  a  strong  attachment  existed  be- 
tween uncle  and  niece.  On  May  4,  1901,  when  the  deed  and 
bill  of  sale  now  in  controversy  were  made,  Isaac  Ripperdan 
was  eighty-five  years  of  age.  He  was,  physically  at  least, 
somewhat  enfeebled  by  his  advanced  years,  and  suffered  from 
impaired  eyesight,  due  to  an  injury  sustained  some  years 
before.  On  May  4,  1901,  he  conveyed  all  of  his  real  and  per- 
sonal property,  of  the  value,  as  found  by  the  court,  of  about 
fifty  thousand  dollars,  over  and  above  encumbrances,  to  Mrs. 
Weldy  and  Mrs.  Jones.    At  the  same  time,  and  as  part  of 
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the  same  transaction  they  executed  an  agreement,  by  which,  in 
consideration  of  the  deed  and  bill  of  sale,  they  agreed  to 
provide  him  during  his  life  with  board,  lodging,  clothing,  and, 
if  needed,  medical  attention,  to  allow  him  the  use  of  a  room 
in  the  dwelling  on  the  property  conveyed,  and  free  access  to 
all  the  premises,  to  furnish  him  with  a  buggy  and  team,  and 
to  care  for  the  same,  and  to  pay  him  the  sum  of  two  thousand 
dollars  a  year  in  quarterly  installments  during  his  natural 
life.  They  further  agreed  not  to  sell  or  convey  any  part  of 
the  premises  during  his  lifetime.  Upon  the  execution  of 
these  documents,  Nancy  B.  Weldy  and  Jennie  W.  Jones  took 
possession  and  control  of  the  premises  and  the  personal  prop- 
erty. They  thereafter  mahaged  the  farm,  borrowed  in  their 
own  names  the  money  that  was  needed  to  carry  on  operations, 
and  in  all  ways  assumed  and  claimed  ownership  of  the  prop- 
erty. In  June,  1902,  an  agreement  was  made  modifying  the 
restrictions  upon  sale  contained  in  the  agreement  of  May, 
1901,  by  permitting  the  sale  of  portions  of  the  premises  to 
pay  the  indebtedness  on  the  lands.  Under  this  modification, 
the  conveyances  by  Weldy  and  Jones  to  other  defendants,  set 
forth  in  the  complaint,  were  made. 

Isaac  continued  to  live  upon  the  property,  and  the  agree- 
ment with  him  seems  to  have  been  faithfully  carried  out.  He 
enjoyed  the  care  and  privileges  which  Mrs.  Weldy  and  her 
daughter  had  contracted  to  give,  and  there  was  evidence  that 
the  payments  provided  for  were  made  to  him. 

In  1888  he  had  made  a  will,  in  which,  after  giving  Nancy 
Weldy  a  life  interest  in  the  **home  place"  (a  portion  of  the 
property  here  in  dispute),  he  divided  the  bulk  of  the  residue 
of  his  estate  between  his  brothers,  sisters,  nephews,  and  nieces, 
who  are  the  plaintiffs  here.  Upon  his  death  the  will,  in  which 
Nancy  was  named  as  executrix,  was  offered  for  probate.  This 
action  was  commenced  after  the  will  was  filed,  but  before 
it  was  admitted  to  probate. 

Most  of  the  testimony  at  the  trial  was  directed  to  the  ques- 
tion of  Isaac's  mental  condition,  and  it  is  to  this  point  that 
the  argument  of  appellants  is  principally  directed.  So  far  as 
the  issues  of  fraud  and  undue  influence  are  concerned,  the 
evidence  for  the  defendants  was  certainly  ample  to  support 
the  findings  if,  indeed,  it  did  not  decidedly  preponderate. 
The  court  was  fully  justified  in  finding,  as  it  did,  that  no 
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confidential  relation  existed,  and  this  being  so,  no  presump- 
tions against  the  validity  of  the  transfer  arose. 

On  the  issue  of  the  grantor's  competency,  mentally,  to  trans- 
act business  of  this  character,  many  witnesses  testified  on 
either  side.    Most  of  them  qualified  as  **  intimate  acquaint- 
ances" of  Isaac  Ripperdan  (Code  Civ.  Proc,  sec.  1870),  and 
as  such,  gave  opinions,  ** respecting  his  mental  sanity."     Gen- 
erally speaking,  the  plaintiffs'  witnesses  expressed  the  opinion 
that  he  was  not,  in  May,  1901,  mentally  capable  of  transact- 
ing important  business,  while  the  contrary  view  was  expr^sed 
by  the  witnesses  called  by  the  defendants.  The  subscribing  wit- 
nesses to  the  deed  and  bill  of  sale  of  May  4, 1901,  also  testified 
to  their  opinion  in  favor  of  the  grantor's  soundness  of  mind. 
(Code  Civ.  Proc.,  sec.  1870.)     The  court,  in  determining  the 
ultimate  fact,  evidently  regarded  the  testimony  of  defendants* 
witnesses  as  better  entitled  to  credit.    This  question  relating, 
as  it  did,  purely  to  the  weight  of  evidence,  was  peculiarly  for 
the  trial  court.    With  its  conclusion  we  cannot  interfere.    As 
to  several  of  the  witnesses,  appellants  argue  that  they  were 
**  interested,  financially,  and  therefore  disqualified  from  giv- 
ing an  opinion."    But  an  interest  in  the  litigation  does  not, 
of  itself,  work  any  such  disqualification.    By  section  1879 
of  the  Code  of  Civil  Procedure,  it  is  provided  that  **  neither 
parties  nor  other  persons  who  have  an  interest  in  the  event 
of  an  action  or  proceeding  are  excluded"  as  witnesses.    **At 
common  law  interest  disqualified  any  person  from  being  a 
witness.    That  rule  has  been  modified  by  statute.    In  this 
state  interest  is  no  longer  a  disqualification,  and  the  disquali- 
fications are  only  such  as  the  law  imposes."     {Merriman  v. 
Wickersham,  141  Cal.  567,  [75  Pac.  180].)     Probably,  coun- 
sel do  not  intend  to  claim  that  these  witnesses  were  in-  a 
strict  sense  not  competent  to  testify,  but,  rather,  that  their 
interest  was  such  that  no  weight  or  credence  should  be  given 
to  their  testimony.    But  that  is  not  a  question  for  this  court 
The  interest  of  the  witnesses  on  either  side  was  undoubtedly 
a  proper  matter  for  the  trial  court  to  consider  in  weighing 
their  testimony;  but  whether  a  witness  be  interested  or  not, 
it  still  remains  for  that  court  to  determine  whether,  under 
all  the  circumstances,  his  testimony  is  to  be  credited  or  not. 
The  witnesses  stated  the   reasons  on  which  their  opinions 
were  based,  and  their  conclusions  were  no  doubt  weighed 
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in  the  light  of  their  reasons.  Apart  from  these  opinions,  there 
was  a  good  deal  of  evidence  regarding  the  relations  of  the 
parties  and  the  circumstances  surrounding  the  transactions 
in  question.  Much  of  it  had  a  bearing,  one  way  or  the 
other,  on  the  question  of  Isaac's -mental  condition.  Without 
undertaking  any  more  elaborate  statement  of  the  facts  shown, 
we  repeat  that  after  a  careful  examination  of  the  record  we 
are  satisfied  that  the  evidence  as  to  competency  was  ample  to 
sustain  the  findings. 

Appellants  contend,  further,  that  there  was  no  sufficient 
finding  on  the  issues  as  to  Isaac's  competency.  The  court 
found  **that  on  said  4th  day  of  May,  1901,  said  Isaac  Ripper- 
dan  was  entirely  competent,  mentally  and  physically,  to  trans- 
act the  business  of  executing  and  delivering  to  Nancy  E. 
Weldy  and  Jennie  W.  Jones,  defendants,  the  deed  of  con- 
veyance and  bill  of  sale  hereinbefore  mentioned.  That  at 
the  time  of  the  execution  and  delivery  of  said  deed  of  con- 
veyance and  bill  of  sale  by  said  Ripperdan  to  said  Nancy 
E.  Weldy  and  Jennie  W.  Jones,  the  said  Isaac  Ripperdan 
was  in  full  possession  of  his  mental  faculties  and-^ully  under- 
stood the  transaction. ' ' 

It  is  objected  that  the  court  has  merely  found  that  Isaac 
was  ** competent  to  transact  business."    Appellants  claim  that 
competency  or  incompetency  is  a  conclusion  of  law,  to  be 
drawn  from  facts,  and  that  there  should  have  been  a  finding 
on  the  fad  of  soundness  or  unsoundness  of  mind.    The  cases 
cited  do  not  sustain  the  proposition  that  competency  or  ca- 
pacity to  contract  may  not  properly  be  found  as  an  ultimate 
fact;  but  if  we  should  concede  the  rule  to  be  as  claimed,  the 
finding  that  Isaac  Ripperdan  ''was  in  full  possession  of  his 
mental  faculties  and  fully  understood  the  transaction'*  amply 
covers  the  issue.     The  Civil  Code  (sec.  38)  provides  that  **A 
person  entirely  without  imderstanding  has  no  power  to  make 
a  contract  of  any  kind.  ..."    Section  39  reads:  **A  convey- 
ance or  other  contract  of  a  person  of  unsound  mind,  but  not 
entirely  without  understanding,  made  before  his  incapacity 
has  been  judicially  determined,  is  subject  to  rescission,  as  pro- 
vided in  the  chapter  on  rescission  of  this  code."    In  the  one 
case  the  contract  is  void,  in  the  other  merely  voidable.     (See 
More  V.  Calkins,  85  Cal.  177,   [24  Pac.  729].)     In  the  case 
at  bar  no  rescission  has  been  or  is  attempted.    Plaintiffs  claim 
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that  the  deed  and  bill  of  sale  were  absolutely  void  from  the 
beginning.  They  attempted  to  establish  a  case  within  the 
purview  of  section  38.  The  phrase  **  entirely  without  under- 
standing/' as  used  in  that  section,  means  a  want  of  capacity 
to  understand  transactions*  of  the  kind  involved.  (Jacks  v. 
Estee,  139  Cal.  507,  [73  Pac.  247].)  It  is  impossible  that  a 
person  without  the  capacity  of  understanding  a  particular 
transaction  can  in  fact  understand  it.  The  finding,  there- 
fore, that  at  the  time  of  the  execution  and  delivery  of  the 
deed  and  bill  of  sale  Isaac  Ripperdan  **fully  understood  the 
transaction"  involves  necessarily  the  inference  that  he  was 
not  **  entirely  without  imderstanding,*'  and  is  a  finding  of  the 
ultimate  fact  in  issue.  Findings  are  to  be  construed  so  as 
to  support  the  judgment,  rather  than  defeat  it  (Warren  v. 
Hopkins,  110  Cal.  506,  [42  Pac.  986] ) ;  and  when  from  the 
facts  found  by  the  court  other  facts  may  be  inferred  which 
will  support  the  judgment,  such  inference  will  be  deemed  to 
have  been  made  by  the  trial  court.  (Breeze  v.  Brooks,  97 
Cal.  77,  [31  Pac.  742] ;  Krasky  v.  Wollpert,  134  Cal.  338,  [66 
Pac.  309].)' 

The  appellants  base  several  contentions  upon  the  fact,  shown 
by  the  evidence,  that  the  deed  and  bill  of  sale  of  May  4, 
1901,  were  executed  together  with  the  agreement  above  men- 
tioned, whereby  Mrs.  Weldy  and  Mrs.  Jones  agreed  that  he 
should,  to  a  certain  extent,  have  the  use  of  the  property  dur- 
ing his  life,  that  they  would  give  him  certain  care  and  at- 
tention, and  that  they  would  pay  him  two  thousand  dollars 
a  year  during  his  life.  It  is  claimed  that  all  the  instruments 
must  be  read  together,  and  that  so  read  they  constitute  a 
conveyance,  to  take  effect  at  the  grantor's  death,  reserving 
to  the  grantor  the  use  and  enjoyment  of  the  property  during 
his  life.  If  this  construction  were  adopted,  it  would  not  affect 
the  validity  of  the  deed  as  a  conveyance.  Any  objection  to 
which  deeds  creating  estates  to  commence  in  future  may  have 
been  subject  at  common  law  (Hawes  v.  Stebbins,  49  Cal.  369 ; 
Chandler  v.  Chandler,  55  Cal.  270)  has  been  removed  in  this 
state  by  section  767  of  the  Civil  Code.  (Blakemdn  v.  MiUer, 
136  Cal.  139,  [89  Am.  St.  Rep.  120,  68  Pac.  587].)  Again, 
the  argument  is  made  that  the  effect  of  the  various  instru- 
ments of  May  4,  1901,  was  to  transfer  the  property  to  Mrs. 
Weldy  and  Mrs.  Jones  in  trust  for  the  maintenance  of  the 
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grantor  during  his  life, — a  purpose  which,  it  is  claimed,  is 
not  authorized  by  the  Civil  Code  (sec.  857), — or  that,  if  the 
trust  be  valid,  it  terminated  at  the  grantor's  death,  and  there 
is  a  resulting  trust  in  favor  of  his  estate.  We  need  not  consider 
whether  any  trust  was  created  or  sought  to  be  created  by 
the  transaction  of  May  4,  1901,  for  the  reason  that  the  ques- 
tion is  not  within  the  issues  made  by  the  pleadings.  The  com- 
plaint sets  forth  an  ordinary  deed  and  bill  of  sale,  which,  it 
is  alleged,  were  procured  without  consideration  by  the  undue 
influence  and  fraud  (false  and  specious  promises)  of  the  de- 
fendants, Weldy  and  Jones,  and  which  were  signed  by  one  in- 
competent to  transact  business.  These  allegations  were  denied. 
The  complaint  nowhere  charged  that  there  was  a  conveyance 
upon  express  trusts,  whether  for  authorized  or  unauthorized 
purposes.  No  issue  was  presented  which  would  have  author- 
ized the  court  to  set  aside  the  deed  except  for  fraud,  undue 
influence,  or  incompetency.  A  determination  that  the  con- 
veyance was  void  because  made  in  trust  for  purposes  not  per- 
mitted by  the  code,  or  that  it  conveyed  no  beneficial  interest 
beyond  the  life  of  the  grantor  would  have  been  outside  of  the 
issues,  and  a  finding  of  facts  from  which  such  determination 
followed  would,  if  made,  have  been  entitled  to  no  con- 
sideration. 

Finally,  with  reference  to  this  agreement,  it  is  argued  that 
the  provision  against  alienating  the  estate  during  the  lifetime 
of  Isaac  is  void,  and  that  with  it,  the  consideration  for  the  deed 
fails.  If  the  deed  transferred  a  title  in  fee  simple,  a  covenant 
by  the  grantees  that  they  would  not  transfer  the  property 
is  void  as  repugnant  to  the  interest  created  by  the  deed.  Sec- 
tion 711  of  the  Civil  Code  declares  against  repugnant  con- 
ditions restraining  alienation.  **But  the  rule  does  not  de- 
pend upon  the  mere  form  in  which  the  restraint  is  imposed. 
It  avoids,  as  well,  covenants  of  the  grantee  against  alienation 
as  conditions  of  like  nature  imposed  by  the  grantor;  such 
covenants,  if  not  within  the  letter  of  section  711  of  the  Civil 
Code,  are  yet  obnoxious  to  the  policy  of  which  that  section 
is  a  partial  expression."  {Prey  v.  Stanley,  110  Cal.  423,  [42 
Pac.  908].)  But  the  mere  fact  that  a  part  of  the  consideration 
for  the  transfer  consisted  of  a  covenant  which  could  not  be 
legally  enforced,  does  not  make  the  deed  absolutely  void.  A 
deed  made  freely,  voluntarily,  and  without  fraud  by  one  who 
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is  competent  passes  title,  even  though  the  consideration  may 
fail  in  whole  or  in  part.  Whether  the  consideration  failed  or 
became  void  so  as  to  afford  a  basis  for  rescission  is  another 
question  which  does  not  arise  here.  If  the  invalidity  of  the 
promise  not  to  convey  the  property  during  Isaac's  life  fur- 
nishes a  ground  for  rescission  under  sections  1689,  3406,  and 
3407  of  the  Civil  Code  (which  may  well  be  doubted),  such 
ground  has  not  been  alleged  nor  such  relief  sought.  Appellants 
contend  that  under  section  1608  of  the  Civil  Code  the  entire 
dontract  is  void  if  any  part  of  the  consideration  is  unlawful. 
Whatever  may  be  the  effect  of  this  section  as  to  contracts 
which  are  executory  in  whole  or  in  part,  we  are  satisfied  that 
it  cannot  be  construed  so  as  to  permit  the  grantor  of  property 
who  has  received  and  retained  the  consideration  for  his  con- 
veyance to  recover  the  property  conveyed  upon  the  sole  ground 
that  the  consideration  was  unlawful  in  part.  It  is  the  general 
rule  that  where  a  contract,  based  on  a  consideration  contrary 
to  law,  immoral,  or  opposed  to  public  policy,  has  been  fully  and 
voluntarily  executed,  if  the  parties  are  in  pari  delicto,  the 
courts  will  not  interfere  to  disturb  the  acquired  rights  of 
either  at  the  instance  of  the  other.  (9  Cyc.  549;  HUl  v. 
Freeinan,  73  Ala.  200,  [49  Am.  Rep.  48] ;  McGregor  v.  Don- 
nelly, 67  Cal.  147,  [7  Pac.  422] ;  Patterson  v.  Donner,  48  Cal. 
369;  St.  Louis  etc,  R.  R,  Co,  v.  Mathers,  71  111.  592,  [22  Am. 
Rep.  122] ;  Myers  v.  Meinrath,  101  Mass.  366,  [3  Am.  Rep. 
368] ;  Brower  v.  Fass,  60  Neb.  590,  [83  N.  W.  832].)  In  view 
of  this  rule  (in  support  of  which  many  more  cases  might  be 
cited)  section  1608  must  be  held  to  have  application  only  to 
contracts  which  are,  in  part  at  least,  executory. 

There  are  no  other  points  which,  in  our  opinion,  require 
special  notice. 

Th6  judgment  and  order  appealed  from  are  aflfirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Sac.  No.  1210.    Department  Two. — September  5,  1906.] 

D.  P.  EDWARDS,  Respondent,  v.  J.  A.  LECHLEITER, 
Defendant,  Appellant,  and  Mrs.  J.  A.  LECHLEITER 
and  EMMA  LECHLEITER,  Interveners,  Appellants. 

Vendor  and  Pubchaskb — Contract  of  Sale — Action  by  Vendor  for 
Purchase  Price  and  Advances — Support  of  Finding — Conflict- 
INO  Evidence. — In  an  action  by  a  vendor  to  enforce  a  contract 
for  the  sale  of  lots,  and  to  recover  the  purchase  price  of  eight 
hundred  dollars  therefor,  besides  eleven  hundred  dollars  for  ad- 
vances made  for  improvements  erected  upon  the  lots,  with  interest 
on  each  simi,  where  the  evidence  was  conflicting  as  to  whether  the 
eleven  hundred  dollars  did  or  did  not  include  the  price  for  the  lots, 
and  the  court  found  for  the  plaintiff,  upon  his  testimony  against 
that  of  the  defendant,  the  finding  is  sufficiently  supported,  and 
will  not  be  disturbed  upon  appeal. 

Id. — Claim  of  Interveners — Reconstruction  of  Burned  Residence 
BY  Dependant's  Wife  —  Execution  against  Defendant  by 
Daughter. — The  claim  of  ah  interevening  vdfe  of  defendant  that 
she  reconstructed  the  residence  on  the  premises  after  its  destruc- 
tion by  fire,  with  her  money,  cannot  entitle  her  to  claim  ownership 
of  the  building  erected  on  plaintiff's  land,  with  knowledge  of 
plaintiff's  ownership  and  of  the  contract  between  plaintiff  and 
defendant;  nor  can  a  judgment  and  execution  in  favor  of  an 
intervening  daughter  of  defendant  against  that  defendant  be  of 
any  value  against  the  property  of  the  plaintiff  herein. 

APPEAL  from  an  order  of  the  Superior  Court  of  Yolo 
County  denying  a  new  trial.    E.  E.  Gaddis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

.W.  M.  Sims  for  Appellants. 

Charles  W.  Thomas,  for  Respondent. 

McFARLAND,  J. — Judgment  in  the  trial  court  went  for 
plaintiff.  The  defendant,  J.  A.  Lechleiter,  and  the  inter- 
veners, Mrs.  J.  A.  Lechleiter  and  Emma  Lechleiter,  made  a 
joint  motion  for  a  new  trial.  This  motion  was  denied;  and 
from  the  order  denying  it  the  defendant  and  interveners 
appeal.    There  is  no  appeal  from  the  judgment. 

About  one  half  of  the  transcript  consists  of  numerous, 
voluminous,  and  rather  wearisome  pleadings  and  findings. 
The  court  found,  in  accordance  with  the  material  averments 
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of  the  complaint,  that  on  or  about  February  28,  1889,  plaintiff 
was,  and  still  is,  the  owner  of  three  described  lots  of  land  in 
the  town  of  Willows,  in  Yolo  County;  that  at  said  time  the 
defendant  contracted  with  plaintiff  that  he  would  pay  to  the 
latter  the  sum  of  eight  hundred  dollars  for  said  lots;  that  in 
pursuance  of  such  contract  defendant  entered  upon  the  pos- 
session of  the  lots  and  erected  thereon  a  machine  and  black- 
smith shop  and  placed  therein  certain  machinery,  implements, 
tools,  etc.,  for  the  operation  of  the  same,  and  constructed  there- 
on a  dwelling-house;  that  it  was  also  contracted  between  the 
parties  that  plaintiff  should  advance  to  defendant  all  the 
money  necessary  for  the  construction  of  said  buildings  and 
for  the  equipment  of  said  shop  with  machinery,  apparatus, 
implements,  and  tools,  and  that  all  the  buildings,  machinery, 
tools,  and  other  personal  property  placed  by  defendant  on 
the  lots  should  be  and  remain  the  property  of  the  plaintiff 
until  defendant  should  have  repaid  to  plaintiff  all  the  advances 
that  should  be  made  by  the  latter  as  aforesaid,  and  with  in- 
terest ;  that  plaintiff  did  advance  money  to  def enJJant  for  said 
purposes  to  the  amount  of  eleven  hundred  dollars;  that  the 
defendant  has  not  paid  to  plaintiff  any  part  of  the  eight 
hundred  dollars  to  be  paid  for  the  lots  or  of  the  said  eleven 
hundred  dollars  advanced  by  plaintiff;  and  that  there  is  now 
due  from  defendant  to  plaintiff  upon  said  contract  the  sum  of 
$2,184.66.     The  judgment  is  that  if  defendant  shall  pay  to 
plaintiff  the  said  sum  of  $2,184.66  with  costs  within  sixty 
days   after  the  entry  of  the  judgment,   the   plaintiff  shall 
execute  to  defendant  a  deed  conveying  and  transferring  to 
him  all  the  said  property;  but  if  defendant  shall  fail  to  pay 
said  money  within  said  sixty  days,  then  all  the  property  sh^ll 
be  sold  according  to  the  law  relative  to  the  sale  of  property 
under  execution,  and  the  proceeds  of  the  sale,  or  as  much 
thereof  as  shall  be  necessary,  applied  to  the  satisfaction  of  the 
expenses  of  the  sale  and  to  the  payment  of  the  said  sum  of 
$2,184.66  and  costs. 

It  appears  that  at  one  time  plaintiff  and  defendant  agreed 
that  eleven  hundred  dollars  was  the  amount  due  for  the  ad- 
vancements made  by  plaintiff,  and  that  defendant  gave  plain- 
tiff a  note  for  that  amount,  bearing  interest,  and  also  a 
chattel  mortgage  of  all  the  property,  as  additional  security 
This  chattel  mortgage  was  of  no  material  importance,  except 
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as  showing  the  amount  due  for  advancements  at  the  time  of 
its  date.  As  there  is  no  appeal  from  the  judgment,  no  ques- 
tion arises  as  to  its  sufficiency  in  form  or  substance. 

On  the  appeal  from  the  order  denying  the  motion  for  a  new 
trial  there  are  a  few  exceptions  made  to  rulings  on  the  admissi- 
bility of  evidence,  but  we  see  no  error  in  these  rulings,  and, 
moreover,  they  relate  to  matters  of  no  vital  consequence.  The 
main  points  made  by  appellants  are  that  the  findings  are  not 
supported  by  the  evidence;  but  there  was  material  evidence 
in  support  of  all  the  findings.  The  principal  contention  of 
defendant  is  that  the  eleven  hundred  dollars  was  the  whole 
amount  due  including  the  eight  hundred  dollars  to  be  paid 
for  the  lots ;  but  the  testimony  of  plaintiff  was  directly  to  the 
point  that  the  eleven  hundred  dollars  was  for  the  amount  of 
the  advancements  and  was  in  addition  to  the  eight  hundred 
dollars,  and  while  the  testimony  of  defendant  contradicts 
that  of  plaintiff  on  this  point,  still  there  was  on  the  subject 
only  that  material  conflict  of  evidence  which  placed  the  de- 
termination of  the  fact  entirely  within  the  province  of  the 
trial  court. 

There  is  nothing  in  the  contentions  of  the  interveners. 
The  intervener  Mrs.  J.  A.  Lechleiter  is  the  wife  of  the  defend- 
ant, and  her  claim  is  that  the  residence  building  on  the  plain- 
tiflf's  lots  was  destroyed  by  fire,  and  that  it  was  rebuilt  with 
her  money.  It  is  useless  to  inquire  whether  or  not  there  was 
evidence  enough  to  support  that  contention;  she  knew  that 
plaintiff  owned  the  lots  and  knew  of  the  contract  between 
plaintiff  and  defendant,  and  there  is  no  principle  upon  which 
she  could  claim  ownership  of  the  building  erected  on  plain- 
tiff's land.  The  other  intervener  is  defendant's  daughter,  and 
her  claim  is  that  she  got  a  money  judgment  in  a  justice's 
court  against  the  defendant,  and  that  execution  issued  thereon 
and  was  levied  on  the  property  here  involved.  There  is  no 
evidence  in  the  record  showing  the  issuance  or  levy  of  such 
execution ;  but  neither  such  execution  nor  judgment  would  be 
of  any  value  against  the  property  of  plaintiff  herein. 

The  order  denying  a  new  trial  is  affirmed ;  and  it  is  ordered" 
that  the  sixty  days  mentioned  in  the  judgment  do  now  com- 
mence to  run  from  the  date  of  the  filing  of  the  remittitur  on 
this  appeal  in  the  lower  court. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[Sac.  No.  1403.     Department  Two. — September  14,  1906.] 

In  the  Matter  of  the  Estate  of  SARAH  C.  HAYDEN,  De- 
ceased. FREDERICK  H.  COLLINS,  Proponent  of  WiU, 
Appellant,  v.  A.  L.  WESTING,  Administrator,  Respond- 
ent. 

Estates  of  Decea^sed  Persons — ^Letters  op  Administration — Order 
Refusing  Probate  of  Will — Opposition. — ^Where  the  petition  of 
a  grandson  of  the  deceased  for  letters  of  administration  alleged 
the  intestacy  of  the  deceased,  and  the  proponent  of  a  copy  of  a 
will  filed  a  petition  in  opposition,  alleging  that  the  grandson  had 
concealed  the  original  will,  which  disinherited  him,  and  throughout 
the  proceedings  the  parties  treated  the  two  petitions  as  raising  an 
issue  upon  the  matter,  and  the  court  made  an  order  refusing  the 
probate  of  the  alleged  will,  and  granting  letters  to  the  grandson, 
it  cannot  be  urged  upon  appeal  from  the  order  that  there  was  no 
written  opposition  bj  the  administrator  to  the  petition  for  probate 
of  the  will. 

Id. — Burden  upon  Proponent — ^Duty  of  Court. — Even  if  the  admin- 
istrator was  not  to  be  heard  upon  the  question  of  probate  of  the 
proposed  will,  the  burden  was  upon  the  proponent  to  make  satis- 
factory proof  of  the  will,  and  if  he  failed  to  do  this  to  the  satis- 
faction of  the  court,  it  was  its  duty,  even  without  opposition,  to 
refuse  probate  to  the  purported  wiU. 

Id. — OoNFUCTiNO  Evidence. — ^Where  the  evidence  was  conflicting  as  to 
whether  the  deceased  made  a  will,  this  court  will  not  disturb  the 
decision  of  the  trial  court  as  to  the  weight  and  credibility  of  the 
testimony  on  that  question. 

Id. — Sufficiency  of  Findings — Possession  of  Will. — A  verbal  inac- 
curacy in  the  findings  as  to  possession  or  concealment  of  the  will 
does  not  invalidate  them,  where  the  context  makes  it  dear  what 
the  court  meant  to  declare;  and  a  finding  that  the  allegations  of 
the  opposition  of  the  proponent  of  the  will  "with  respect 
to  Sarah  C.  Hayden  leaving  any  will,  or  any  person  having  in 
their  possession  any  will  of  Sarah  C.  Hayden,  deceased,  are  untrue,'* 
is  sufficient  as  a  finding  to  justify  the  court's  refusal  to  admit 
the  will  to  probate. 

*  APPEALS  from  decrees  of  the  Superior  Court  of  San 
Joaquin  County  refusing  probate  of  an  alleged  will,  and 
granting  letters  of  administration.    W.  B.  Nutter,  Judge. 

The  iacts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  for  Appellant. 
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Nicol  &  Orr,  and  E.  P.  Foltz,  for  Respondent. 

HENSHAW,  J.— Sarah  C.  Hayden  died  in  the  county  of 
San  Joaquin  on  the  sixth  day  of  June,  1904.  After  her  death 
A.  L.  Westing,  her  grandson  and  one  of  her  heirs,  applied 
for  letters  of  administration  upon  her  estate,  alleging  her 
intestacy.  About  nine  months  before  her  death  Mrs.  Hayden, 
who  had  become  paralyzed  in  the  latter  part  of  the  year 
1902,  and  who  had  failed  physically  and  mentally  from  that 
time,  was  declared  incompetent,  and  Westing  was  appointed 
her  guardian,  and  continued  to  act  as  her  guardian  until 
the  time  of  her  death.  Frederick  H.  Collins,  a  nephew  by 
marriage  of  the  deceased,  filed  a  petition  in  opposition,  alleging 
that  Mrs.  Hayden  had  died  leaving  a  last  wiU  and  testament, 
and  that  Westing  and  a  hired  servant,  or  some  person  acting 
with  them  and  under  their  direction,  had  taken,  carried  away, 
and  concealed  the  last  will  and  testament  wherein  Westing 
was  disinherited  for  the  purpose  of  enabling  him  to  obtain 
the  property  for  himself.  The  petition  sets  up  what  was 
alleged  to  be  a  copy  of  the  will  and  a  codicil  thereto.  The 
court  refused  probate  of  the  alleged  will,  and  granted  letters 
of  administration  to  Westing,  and  from  its  decrees  these 
appeals  are  taken. 

It  is  first  contended  that  as  no  written  opposition  to  the 
probate  of  Mrs.  Hayden 's  will  had  been  filed,  as  required  by 
the  provisions  of  section  1312  of  the  Code  of  Civil  Procedure, 
respondent  has  no  standing  before  this  court ;  but  as  Westing 
himself  in  his  petition  for  letters  of  administration  had  al- 
leged the  intestacy  of  the  deceased,  and  as  throughout  the 
proceedings  in  the  trial  court  the  pleadings  were  recognized 
as  sufiicient  to  raise  issue  upon  this  matter,  appellant's  posi- 
tion is  not  well  taken,  and  even  if  respondent  were  not  to  be 
heard,  as  it  was  incumbent  upon  appellant  to  make  satis- 
factory proof  of  the  will,  and  he  failed  to  do  this  to  the 
satisfaction  of  the  trial  court,  it  was  the  duty  of  the  trial 
court,  even  without  opposition,  to  have  refused  probate  to 
Mrs.  Hayden 's  purported  wiU. 

There  was  testimony  to  show  that  deceased  had  made  a 
will  and  a  codicil  thereto.  There  was,  however,  no  testimony 
that  Westing  or  anybody  acting  with  or  under  him  had  ever 
seen  or  had  possession  of  the  will,  much  less  that  they  had 
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feloniously  taken,  concealed,  or  destroyed  it.  There  was  also 
evidence  that  if  the  will  was  made  it  was  revoked  by  the  de- 
ceased in  her  lifetime,  the  testimony  showing  declarations 
of  the  deceased  that  she  did  not  have  a  will,  and  that  they 
(meaning  Collins  and  those  in  interest  with  him)  were  en- 
deavoring to  induce  her  to  make  a  will.  The  case  is  typical 
of  the  wisdom  of  the  rule  so  long  enunciated  and  adhered  to 
by  this  court  that  it  cannot  and  will  not  disturb  a  judgment 
given  upon  conflicting  evidence.  Much  of  the  weight  of  the 
testimony  in  this  case  of  necessity  depends  upon  the  standing 
and  credibility  of  the  witnesses  upon  either  side,  as  to  which 
the  trial  court  and  not  this  is  alone  capable  of  judging. 

The  appellant  contends  that  the  findings  are  enigmatical 
and  uncertain.  The  finding  to  which  this  attack  is  addressed 
is  as  follows:  *'that  Annie  Fogacci  nor  A.  L.  Westing,  nor  any 
other  person,  took  or  carried  away  any  wiU  or  codicil,  or  other 
document  of  value  belonging  to  said  Sarah  C.  Hayden,  for 
the  purpose  of  enabling  A.  L.  Westing  to  fraudulently  or 
at  all  get  possession  of  the  property  of  said  Sarah  C.  Hayden, 
or  for  any  other  purpose  whatever;  that  said  Annie  Fogacci 
nor  A.  L.  Westing  ever  at  any  time  found  or  had  in  their 
possession  any  will  of  said  Sarah  C.  Hayden,  deceased,  nor 
are  they,  or  either  of  them,  in  the  possession  of  any  will  of 
Sarah  C.  Hayden,  nor  did  they,  or  either  of  them,  ever  have 
in  their  possession  or  under  their  control  any  will  whatever 
of  said  Sarah  C.  Hayden,  deceased."  While  unquestionably 
the  finding  would  have  been  made  clearer  by  the  insertion  of 
the  word  "neither"  before  the  name  "Annie  Fogacci,"  this 
omission  does  not  nullify  the  finding,  as  the  context  makes 
perfectly  plain  what  the  court  meant  to  declare. 

The  finding  of  the  court  that  the  allegations  of  the  opposi- 
tion of  Frederick  H.  Collins  "with  respect  to  Sarah  C.  Hay- 
den leaving  any  will,  or  any  person  having  in  their  possession 
any  will  of  Sarah  C.  Hayden,  deceased,  are  untrue,"  is  suffi- 
cient as  a  finding  to  justify  the  court's  refusal  to  admit  the 
alleged  will  to  probate. 

We  have  examined  the  alleged  errors  of  the  court  in  admit- 
ting and  rejecting  evidence.  None  of  the  points  call  for 
detailed  consideration.  It  is  sufficient  to  say  that  the  rulings 
were  proper. 

The  orders  and  decrees  appealed  from  are  affirmed. 
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Lorigan,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  1478.    Department  Two — September  17,  1906.] 

In  the  Matter  of  the  Estate  of  PATRICK  DILLON,  Deceased. 
P.  F.  DILLON,  Appellant,  v.  C.  W.  CROSS,  Executor, 
Respondent 

Estates  of  Deceased  Persons — ^Accoxtnts  of  Executob — ^Items  of 
Expense — Pending  Contest  of  Probate. — An  executor  should  not 
be  allowed  in  his  annual  account  items  of  expenditure  for  hand- 
writing experts  employed  by  him  in  contesting  the  probate  of  a 
holographic  will  of  subsequent  date  for  forgery,  and  contesting  a 
petition  by  the  proponent  thereof  for  revocation  of  the  prior 
probate,  while  the  contest  is  stiU  pending  and  undetermined.  Such 
items  should  be  retired  from  the  account,  to  be  taken  up  when  the 
court  shall  be  in  full  possession  of  all  the  facts  necessary  to  deter- 
mine the  propriety  of  allowing  them. 

Id. — Qualified  Duty  and  Bight  of  Executor  in  Defending  WiiiL — 
Necessary  Expenditures. — ^While  it  is  the  duty  of  an  executor, 
after  a  will  has  been  admitted  to  probate,  to  defend  the  will 
against  attack,  he  has  no  unqualified  right  to  incur  and  charge 
against  the  estate  all  items  of  expenditure  in  resisting  the  attack 
which  he  may  see  fit.  His  duty  in  this  regard  is  qualified  to  the  ex- 
tent that  he  can  only  be  allowed  for  such  expenditures  as  are  neces- 
sary and  are  made  in  good  faith  in  defending  the  attack  upon  the 
original  probate. 

Id. — ^Unsuccessful  Defense  —  Construction  of  Code  —  Discretion 
Based  upon  Knowledge  of  Circximstances.  —  If  the  defense 
against  the  attack  upon  the  original  probate  of  a  will  should  be 
unsuccessful,  the  executor  is  not,  as  matter  of  right,  entitled  to 
his  costs;  but  in  such  case  the  court  has  discretion,  under  section 
1332  of  the  Code  of  Civil  Procedure,  to  determine  whether  he  shall 
be  charged  with  them  or  whether  the  estate  shall  bear  them. 
That  section  contemplates  a  trial  of  the  contest,  and  that  the 
court  shall  be  in  possession  of  the  facts  and  circumstances  sur- 
rounding it,  as  a  basis  upon  which  its  discretion  can  be  properly 
and  fully  exercised,  and  that,  before  the  estate  shall  be  charged 
with  the  costs  of  the  contest,  or  any  extraordinary  costs,  the  court 
should  be  in  a  position  to  know  whether  or  not  the  contest  was 
waged  in  good  faith,  with  a  reasonable  belief  that  the  attack  upon 
the  original  probate  was  unjustified. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Nevada 
County  settling  the  account  of  an  executor.  F.  T.  Nilon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  G.  Maguire,  and  Thomas  S.  Ford,  for  Appellant. 

P.  F.  Simonds,  for  Respondent. 

LORIGAN,  J.— A  document  dated  March  8,  1904,  pur- 
porting to  be  the  last  will  and  testament  of  Patrick  Dillon, 
deceased,  was  duly  admitted  to  probate  in  the  superior  court 
of  Nevada  County  and  letters  testamentary  issued  to  the 
respondent,  C.  W.  Cross,  named  in  the  will  as  executor. 
Within  a  year  thereafter  another  document,  dated  October 
24,  1904,  which  was  claimed  to  be  in  fact  the  last  will  of  said 
deceased — ^holographic  in  character — ^was  filed  by  appellant, 
P.  F.  Dillon,  together  with  a  petition  by  him  praying  for 
its  admission  to  probate,  and  that  the  probate  of  the  prior  will 
be  revoked  and  the  letters  testamentary  which  were  issued 
thereon  to  said  C.  W.  Cross  be  canceled  and  set  aside.  In 
his  answer  to  this  petition  said  C.  W.  Cross,  as  executor,  set 
up  that  the  alleged  document  filed  by  the  appellant,  Dillon, 
was  a  false,  fictitious,  and  forged  instrument.  Thereafter, 
by  amendment  to  his  petition  for  revocation  of  the  original 
probate,  and  the  admission  to  probate  of  what  he  claimed  to 
be  the  later  will,  the  appellant,  Dillon,  filed  a  contest  against 
the  validity  of  the  prior  will,  urging  as  ground  therefor  that 
its  execution  had  been  procured  through  the  undue  influence 
of  C.  W.  Cross,  the  executor  named  therein.  The  respondent 
Cross  demurred  to  this  amended  petition  and  his  demurrer 
was  undisposed  of,  and  hence  the  issues  on  the  contest  were 
not  settled,  when  the  point  now  presented  on  this  appeal — ^the 
validity  of  the  order  of  the  lower  court  settling  the  second 
account  of  the  executor.  Cross — arose  in  the  lower  court. 
This  account  was  filed  on  October  20,  1905,  while  the  petition 
for  revocation  of  the  prior  will  and  the  contest  of  the  same 
were  pending.  The  appellant,  Dillon,  filed  his  objections  to 
four  items  of  the  account,  aggregating  $714.90,  consisting  of 
expenditures  by  the   executor  with  reference  to  the  holo- 
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graphic  will  presented  by  said  Dillon  for  probate.  These 
items  consisted  of  $150  paid  D.  T.  Ames  for  examination 
and  opinion  as  handwriting  expert  on  the  said  holographic 
will;  a  sum  of  $150  paid  C.  Eisenschimel  for  opinion  as 
handwriting  expert  on  the  same  matter;  the  further  sum  of 
$100,  retaining  fee,  paid  to  said  D.  T.  Ames  as  handwriting 
expert,  and  $314.90  paid  for  photographing  and  enlarging 
the  will. 

The  court  allowed  all  of  these  items  in  said  account  to  the 
executor,  Cross,  and  this  appeal  is  taken  from  the  order 
making  such  allowance. 

We  think  the  court  erred  in  making  such  allowance  on  the 
settling  of  this  account ;  it  should  have  retired  all  these  items 
objected  to  from  it,  to  be  considered  and  disposed  of  at  a 
later  date,  and  when  the  contest  concerning  which  the  execu- 
tor claimed  to  have  incurred  these  expenses  had  been  deter- 
mined. 

While  it  is  the  duty  of  an  executor  after  a  will  has  been 
admitted  to  probate  to  defend  the  will  against  attack  {Estate 
of  Whetton,  98  Cal.  203,132  Pac.  970],)  this  does  not  confer 
upon  hiln  an  unqualified  right  to  incur  and  charge  against 
the  estate  all  items  of  expenditure,  in  resisting  the  attack, 
which  he  may  see  fit.  His  duty  in  this  regard  is  qualified 
to  the  extent  that  he  can  only  be  allowed  for  such  expendi- 
tures as  are  necessary  and  are  made  in  defending  the  attack 
upon  the  original  probate  in  good  faith.  This  is  obvious 
from  the  section  of  the  code  (Code  Civ.  Proc,  sec.  1332) 
providing  for  the  allowance  of  costs  on  the  contest  of  a  will 
after  probate,  which  declares  that  "...  If  the  probate  is 
revoked,  the  costs  must  be  paid  by  the  party  who  resisted 
the  revocation,  or,  out  of  the  property  of  the  deceased,  as  the 
court  directs." 

It  will  be  observed  from  the  reading  of  this  section  that 
where  the  executor  is  unsiiccessful  in  resisting  the  revocation 
of  the  probate  he  is  not  as  a  matter  of  right  entitled  to  his 
costs  incurred  in  that  contest,  but  the  court  is  vested  with  dis- 
cretion to  determine  whether  he  shall  be  charged  with  them,  or 
whether  the  estate  shall  bear  them.  This  section  contemplates 
that  before  the  estate  shall  be  charged  with  the  costs  of  the 
contest  the  court  should  be  in  a  position  to  know  whether  or 
not  the  contest  was  waged  by  the  executor  in  good  faith, 
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with  a  reasonable  belief  that  the  attack  on  the  original  pro- 
bate was  unjustified.  Certainly  the  court  upon  the  settle- 
ment of  an  account  which  involves  an  application  to  compel 
the  estate  to  bear  extraordinary  costs  cannot  in  advance, 
before  even  the  settlement  of  the  issues  involved  in  the  contest, 
say  that  such  expenditures  were  necessary,  op  incurred  in 
good  faith  by  the  executor.  In  settling  an  account,  before  the 
determination  of  the  contest  the  court  has  no  power  to  enter 
into  a  consideration  of  these  questions.  It  could  not  deter- 
mine on  the  settlement  whether  there  was  any  merit  in  the 
contest  or  not,  whether  there  was  any  validity  in  the  claim 
that  the  will  subsequently  offered  for  probate  was  a  forgery, 
or  whether  the  will  originally  probated  was  obtained  by  undue 
influence  or  not.  And  yet  these  are  all  matters  which  must 
necessarily  be  determined  in  order  that  under  section  1332 
of  the  Code  of  Civil  Procedure  the  reasonable  discretion  vested 
in  the  court  to  charge  the  executor  or  the  estate  with  the 
payment  of  the  costs  of  the  contest  can  be  exercised.  The 
section  above  referred  to  evidently  contemplates  a  trial  of  the 
contest  before  an  allowance  for  costs  of  the  extraordinary 
character  here  involved  can  be  made.  It  contemplsftes  that 
the  court  shall  be  in  possession  of  the  facts  and  circumstances 
surrounding  the  contest  as  a  basis  upon  which  its  discretion 
can  be  properly  and  fully  exercised,  and  as  upon  a  settlement 
of  the  account  the  court  could  not  be  placed  in  possession  of 
them,  and  could  not  determine  whether  the  costs  claimed  were 
necessarily  incurred,  or  whether  the  executor  acted  in  good 
faith  in  incurring  them,  the  items  should  have  been  retired 
from  the  account  for  subsequent  consideration  when  the  court 
could  be  placed  in  full  knowledge  of  all  the  facts  from  which 
to  determine  whether,  if  found  to  be  proper  costs,  they  should 
be  charged  against  the  executor  or  borne  by  the  estate.  This 
is  what  the  lower  court  should  have  done  with  reference  to  the 
items  in  the  account  presented  which  were  objected  to  by 
appellant. 

The  order  settling  the  account  is  reversed,  with  directions 
to  the  lower  court  to  settle  the  account  by  charging  the  ex- 
ecutor with  $714.90  in  addition  to  the  balance  charged  against 
him  in  the  account  as  settled  by  the  court. 

McFarland,  J.,  and  ITenshaw,  J.,  concurred. 
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[Sac.  No.  1261.    Department  Two. — September  17,  1906.] 

T.   B.    JONES    et   al.,    Appellants,   v.    E.    GUNN   et   al., 

Respondents. 

FOBXOLOSTTRE  OF  MOETOAGB — ^PaBTIES — WlFE  HAYmO  HOMESTEAD  GlAIH 

— Question  of  Validity. — If  the  wife  of  the  mortgagor  has  a  valid 
homestead  claim  subject  to  the  mortgage,  she  is  a  necessary  party 
to  a  snit  for  the  foreclosure  of  the  mortgage,  else  she  is  not 
bound  by  the  decree;  but  if  her  homestead  claim  is  itself  invalid, 
the  omission  to  make  her  a  party  is  without  significance. 

Id. — ^Invalid  Homestead  Claim — Insuppichnt  Description  of  Lands 
Claimed — ^Estimate  of  Cash  Value. — A  homestead  claim  of  a 
wife  which  describes  certain  land,  and  claims  also  "other  lands," 
and  "all  lands  owned  by  her  husband  in  said  township"  referred 
to  in  the  description  given,  without  any  other  description,  is  in- 
•ufficient  in  the  description  of  other  lands,  and  an  estimate  of  the 
actual  cash  value  "of  said  property"  includes  the  other  lands  not 
properly  described;  and  there  being  no  separate  estimate  of  the 
cash  value  of  the  lands  specifically  described,  the  other  lands  cannot 
be  rejected  as  surplusage,  but  the  claim  must  be  declared  invalid 
for  non-compliance  with  the  Homestead  Law. 

Id. — Action  by  Husband  and  Wipe  to  Quiet  Title— Evidence — 
Judgment-Boll  in  Foeeglosubs  Suit — ^Pboof  of  Service — Amend- 
ment OF  Betubn. — ^In  an  action  by  the  husband  and  wife  to  quiet 
titje  against  the  purchaser  under  a  foreclosure  decree,  where  the 
judgment-roll  in  the  foreclosure  suit  contained  an  unsigned  return 
of  service  of  summons  upon  the  husband,  the  court  properly  ad- 
mitted proof  of  the  actual  service  of  summons  upon  the  husband, 
by  the  oath  of  the  former  deputy  sheriff  who  made  the  service, 
and  might  then  have  admitted  the  judgment-roll  in  evidence  with 
correction  of  the  defective  return;  and  the  plaintiffs'  rights  could 
not  be  prejudiced  by  an  order  of  the  court  allowing  the.  former 
deputy  sheriff  to  amend  his  return  nunc  pro  tunc,  by  filling  out 
the  certificate  in  the  name  of  the  then  sheriff  by  himself,  though 
his  principal  was  dead. 

Id. — ^BiGHT  TO  Dismissal  under  Code  por  Want  of  Beturn  of  Service 
— Construction  of  Code. — Subdivision  7  of  section  581  of  the 
Code  of  Civil  Procedure  requiring  dismissal  of  an  action  for  failure 
to  make  return  of  service  within  three  years  must  be  construed  to 
apply  to  pending  actions  which  are  untried  and  not  to  actions 
which  have  gone  to  judgment;  and  it  cannot  apply  to  an  action 
where  service  was  actually  made,  trial  had,  and  a  judgment  entered, 
which  has  become  final,  and  which  was  rendered  within  a  year 
after  the  commencement  of  the  action. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  denying  a  new  trial.  H.  M.  Albery, 
Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Maguire  &  Gallagher,  for  Appellants. 

Warren  Sexton,  and  F.  C.  Lusk,  for  Respondents. 

HENSHAW,  J.— This  action  was  brought  by  plaintiff  T.  B. 
Jones  and  his  wife,  Mary  Jones,  to  quiet  title  to  certain  lands 
described  in  their  complaint.  Defendants  joined  issue  upon 
the  allegations  of  the  complaint,  and  asserted  title  in  them- 
selves under  mortgage  foreclosure  proceedings  and  by  adverse 
possession.  Judgment  passed  for  them  and  plaintiffs  appeal. 
The  undisputed  facts  are  that  Jones  executed  a  mortgage 
upon  the  land  to  secure  the  repayment  of  $1,950.  The  mort- 
gage was  foreclosed,  judgment  was  entered  in  favor  of  the 
mortgagee,  an  order  of  sale  issued;  the  property  sold,  a  cer- 
tificate of  sale  given,  and  the  sheriff's  deed  of  the  property 
executed  and  delivered  in  due  course  on  February  12,  1891. 
On  August  20,  1891,  the  defendants,  claiming  under  this 
deed,  entered  into  possession  of  the  property,  and  the  court 
found  that  they  had  remained  in  adverse  possession  of  it 
ever  since.  While  the  sufficiency  of  their  adverse  possession 
is  disputed,  it  is  not  questioned  that  during  all  the  time 
subsequent  to  the  date  of  the  deed,  they  have  paid  all  taxes 
levied  and  assessed  on  the  land.  In  1899  the  plaintiff  Mary 
Jones  forcibly  entered  upon  the  possession  of  a  dwelling- 
house  upon  the  premises,  and  immediately  thereafter  brought 
this  action  to  quiet  title.  Her  contention  has  its  foundation 
in  the  following  facts :  That  subsequent  to  the  giving  of  the 
mortgage  she  filed  a  good  and  sufficient  claim  of  homestead 
upon  the  land  in  question,  that  in  the  foreclosure  proceed- 
ings she  was  not  made  a  party  defendant,  and  that  her  home- 
stead claim  is  still  valid  and  subsisting.  To  foreclose  the 
homestead  right  of  the  wife  it  was  of  course  necessary  that 
she  should  have  been  made  a  party,  and  it  is  unquestioned 
that  this  was  not  done.  If,  however,  her  claim  of  homestead 
was  itself  invalid,  this  omission  was  without  significance.    The 
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homestead  claim  filed  by  the  wife  was  admitted  in  evidence, 
subject  to  the  determination  by  the  trial  court  of  its  legal 
sufficiency  and  validity,  and  the  court  decided  that  it  was 
invalid.  It  expressed  its  views  in  an  opinion,  the  clearness 
and  cogency  of  which  leave  nothing  to  be  desired,  for  which 
reason  that  opinion  is  here  set  forth  at  length  and  adopted : — 

''I  also  incline  to  the  opinion  that  no  valid  declaration  of 
homestead  was  filed  by  the  plaintiff  Mary  J.  Jones. 

**  While  it  is  true  that  homestead  and  exemption  laws  are 
remedial  and,  generally,  must  be  liberally  construed  in  order 
to  effect  the  purposes  intended  thereby,  yet  it  is  equally  true 
that  homesteads  and  homestead  exemptions  ^re  the  creatures 
of  statute,  and  that  the  failure  to  comply  with  any  statutory 
requirement  essential  to  a  valid  declaration  of  homestead 
cannot  be  supplied  by  liberal  construction.  Indeed,  the  su- 
preme court  of  this  state  has  generally  held  that  homestead 
claimants  must  quite  strictly  comply  with  the  statutory  re- 
quirements as  (formerly)  to  wife's  acknowledgment  {Beck 
V.  Soward,  76  Cal.  530,  [18  Pac.  650]) ;  as  to  head  of  family' 
(Reed  v.  EngleharUDavidson  etc.  Co.,  126  Cal.  527,  [77  Am. 
St.  Rep.  206,  58  Pac.  1063] ) ;  as  to  residence  on  premises 
{Boreham  v.  Byrne,  83  Cal.  27,  [23  Pac.  213] ) ;  as  to  state- 
ment  of  husband's  failure  to  make  declaration  {Cunha  v. 
Hughes,  122  Cal.  113,  [68  Am.  St.  Rep.  27,  54  Pac.  535] ) ;  and 
as  to  estimate  of  the  actual  cash  value  of  the  premises,  etc. 
{Tappendorff  v.  Moranda,  134  Cal.  421,  [66  Pac.  491].) 

**See,  generally,  cases  cited  in  notes  to  sections  1237  and 
1263' C.  C,  Pomeroy's  edition. 

''These  requirements  must  all  appear  upon  the  face  of  the 
declaration,  and  the  omission  of  any  one  of  them  from  the 
declaration  is  fatal  to  the  claim  of  homestead,  and  cannot  be 
supplied  by  extraneous  evidence.  (Reid  v.  Englehart-David- 
son  etc.  Co.,  126  Cal.  529,  [77  Am.  St.  Rep.  206,  58  Pac. 
1063].) 

**  Section  1263  C.  C.  by  separate  subdivision,  provides  that 
the  declaration  must  contain  a  description  of  the  premises, 
and  this  provision  would  seem  to  be  as  mandatory  as  any  of 
the  other  provisions  of  said  section. 

**True,  the  declaration  before  us  contains  a  description  of 
premises,  but  does  it  contain  a  description  of  the  premises 
claimed  therein  as  a  homestead! 

CXLIX  Cal.— 44 
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**The  declarant  states  that  the  land  and  premises  on  which 
she  resided  are  described  as  follows :  Lying  in  Butte  County 
.  .  .  *  being  with  other  land/  .  .  .  (describing  land  in  sec. 
30,  tp.  22  N.,  R.  4  E.)  'and  all  lands  owned  by  T.  B.  Jones  in 
said  township.' 

"Is  this  not  a  statement  that  the  declarant  claims  as  a 
homestead  lands  not  specifically  described  f  And  is  it  a  state- 
ment that  she  (declarant)  claims  the  lands  which  are  defi- 
nitely described?  The  statement  is  not  that  the  described 
lands  are  claimed,  but  that  they  with  other  lands,  and  all  lands 
in  said  township  owned  by  T,  B.  Jones  are  claimed  as  a  home- 
stead. 

'*No  authoritfes  are  cited  by  counsel  on  either  side,  and 
presumably  none  have  been  found  on  this  question. 

**It  has  been  held  that  the  description  in  a  declaration  of 
homestead  need  not  be  more  particular  than  in  a  conveyance 
(Ombaum  v.  Creditors,  61  Cal.  455) ;  also  that  it  may  con- 
tain more  than  one  lot.  Id.  But  will  this  meet  the  objection 
here  made  ?  The  argument  is  made,  and  with  a  great  deal  of 
force,  that  the  words  in  the  attempted  description,  above 
quoted,  are  mere  surplusage,  and  should  be  disregarded.  But 
is  the  court  at  liberty  to  thus  treat  the  matter! 

"It  would  seem  clear  that  the  declarant  claimed  other 
lands  than  those  specifically  described,  as  the  declaration 
claims  as  a  homestead  'with  other  lands,'  the  lands  specifically 
described.  This  is  emphasized  by  the  concluding  words,  *and 
all  lands  owned  by  T.  B.  Jones  in  said  township.'  (These 
words  cannot  refer  to  the  lands  described  as  it  is  expressly 
stated  that  they  are  in  said  township;  and  it  is  also  alleged 
in  the  complaint  that  they  are  owned  by  plaintiffs.) 

'•This  is  not  a  case  like  In  re  Ogbum,  105  Cal.  97,  [38  Pac. 
498],  in  which  the  description  clearly  discloses  the  lands  in- 
tended to  be  claimed,  for,  as  stated,  it  is  clear  that  the 
declarant  intended  to  claim  other  lands;  and  it  is  alleged  in 
the  complaint  that  the  plaintiffs  in  fact  did  own  other  lands 
in  said  township  which  are  not  specifically  described  in  the 
declaration. 

"The  question  is  exasperating,  for  if  the  claim  of  'other 
lands'  is  void,  and  if  the  words  'with  other  lands,  .  .  .  and 
all  lands  in  said  township,'  can  be  disregarded,  and  the  decla- 
ration be  read  as  if  those  words  did  not  appear  therein,  then 
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as  regards  description  the  declaration  would  seem  to  be  suffi- 
cient to  sustain  the  claim  of  homestead.  But  it  does  seem  to 
me  that  the  lands  specifically  described  are  not  the  lands 
claimed,  but  that  they  with  other  lands  are  claimed,  and 
claimed  in  such  a  way  that  the  court  cannot  say  what  lands 
are  claimed  in  the  declaration  as  a  homestead.  An  examina- 
tion of  the  homestead  records  would  not  disclose  to  a  third 
party  just  what  lands  plaintiffs  claim  as  a  homestead. 

*'The  question  may  also  bear  another  aspect:  Section  1263, 
C.  C,  provides  that  the  declaration  must  contain  an  estimate 
of  the  actual  cash  value  of  the  premises  claimed.  As  already 
shown  other  lands  than  those  definitely  described  were  claimed 
as  a  homestead.  Now  if  we  omit  the  outside  lands  and  dis- 
regard them  under  the  objection  to  the  descriptions,  can  we 
do  so  to  the  statutory  requirement  as  to  an  estimate  of  the 
actual  cash  value  of  the  premises! 

'*The  declarant  estimates  the  actual  cash  value  of  *said 
property'  to  be  $4,000.  Can  this  be  said  to  have  reference 
exclusively  to  the  land  specifically  described!  Is  this  not  an 
estimate  of  value  upon  all  the  property  referred  to  in  the 
declaration  !  T.  B.  Jones  owned  other  lands  in  said  township, 
and  his  wife  claimed  them,  with  the  lands  described,  as  a 
homestead. 

*'Can  it  be  said,  therefore,  that  the  other  lands  did  not 
enter  into  the  estimate  of  value  simply  because  they  were 
not  specifically  described !    It  seems  to  me  not. 

"The  estimate  of  value  is  not  of  said  'described  premises,' 
but  of  'said  property.'  It  would  seem  that  the  words  'said 
property'  have  reference  to  all  the  property  mentioned  in 
the  declaration  whether  specifically  described  or  not,  and 
hence  that  there  is  no  estimate  of  value  of  the  lands  definitely 
described. 

"As  the  question  involves  statutory  requirements  I  do  not 
believe  that  in  holding  that  the  declaration  of  homestead  is 
invalid  the  court  places  too  strict  construction  upon  the  pro- 
visions of  our  homestead  laws." 

Upon  the  trial  the  defendants  offered  the  judgment-roll  in 
the  foreclosure  suit  of  Gunn  et  al.,  v.  Jones  et  al.,  and,  over 
the  objection  and  exception  of  the  plaintiffs,  this  judgment- 
roll  was  admitted.    The  judgment-roll  contained  an  unsigned 
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return  of  service  upon  the  defendant  T.  B.  Jones.  Defend- 
ants, in  offering  the  judgment-roll,  proposed  to  prove,  and  did 
prove,  by  the  witness  who  at  the  time  was  deputy  sheriff  of 
the  county,  that  Jones  actually  had  been  served;  that  Jones 
had  suffered  default  in  the  foreclosure  action,  and  the  judg- 
ment in  foreclosure  contained  a  recital  that  the  default  of  the 
defendants  was  entered,  it  having  been  shown  to  the  court 
that  each  of  them  had  been  regularly  served  by  the  process 
of  the  court.  The  date  of  service  upon  T.  B.  Jones  was 
August  20,  1889.  The  summons,  with  the  unsigned  return 
indorsed  thereon,  was  filed  October  12,  1889.  After  proof  of 
this  actual  service,  which  was  not  disputed,  the  court  per- 
mitted the  witness  Patterson,  who  had  been  deputy  sheriff 
at  the  time  of  the  service,  to  complete  the  return  of  service 
by  signing  the  name  of  his  former  principal  as  sheriff  by 
himself  as  deputy,  and  so  corrected,  admitted  the  judgment- 
roll  in  evidence.  As  to  this  it  is  urged  by  appellants  that  such 
a  correction  was  void,  that  the  power  of  the  deputy  to  bind 
his  principal  certainly  ceased  when  that  principal  himself 
ceased  to  be  sheriff,  and  that  the  signature  of  the  deputy  made 
some  twelve  years  after  was  as  meaningless  as  though  the 
principal  had  been  dead.  Upon  the  part  of  respondent,  it 
is  argued  that  the  act  was  merely  a  correction  of  the  judgment- 
roll  nunc  pro  tunc  as  of  the  time  when  the  service  was  actu- 
ally made,  and  of  the  time  when  the  signature  to  the  return 
should  actually  have  been  placed  on  the  judgment-roll,  and 
that  the  proceeding  was  wholly  in  consonance  with  the 
powers  of  the  court  to  correct  its  records  nunc  pro  tunc  at 
any  time  to  make  them  speak  the  truth.  We  need  not,  how- 
ever, pause  to  consider  this  proposition,  for  the  reason  that  the 
court  had  the  unquestioned  right  to  take  evidence  upon  the 
fact  of  the  service,  since  upon  this  fact,  and  not  upon  the 
return,  the  jurisdiction  of  the  court  in  foreclosure  depended, 
and  if  it  found  the  fact  of  service  to  exist,  as  here  it  did, 
then  to  admit  the  judgment-roll  in  evidence,  regardless  of 
the  defective  return  of  service.  In  Herman  v.  Santee,  103 
Cal.  519,  [42  Am.  St.  Rep.  145,  37  Pac.  509],  this  court  said: 
**The  question  then  arises,  did  the  court  err  in  allowing  the 
proof  of  service  to  be  amended  and  filed  nunc  pro  tunc  as  of 
the  date  of  the  judgment?  Upon  this  subject,  Mr.  Freeman, 
in  his  work  on  Judgments  (4th  ed.,  sec.  89b),  states  the  law 
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as  follows:  'If  the  return  upon  the  summons  or  other  writ 
designed  to  give  the  court  jurisdiction  over  the  person  of  the 
defendant  is  omitted  or  incorrectly  made,  but  the  facts  really 
existed  which  were  required  to  give  the  court  jurisdiction, 
the  weight  of  authority  at  the  present  time  permits  the  offi- 
cer to  correct  or  supply  his  return  until  it  states  the  truth, 
though  by  such  correction  a  judgment  apparently  void  is 
made  valid.'  "  And  in  Hibemia  8av.  and  L.  8oc.  v.  Matthai, 
116  Cal.  426,  [48  Pac.  370],  the  same  rule  is  announced  in 
the  following  language:  *'The  court  acquired  jurisdiction 
of  the  appellant  by  the  service  of  its  process,  and  did  not 
lose  it  by  neglecting  to  make  the  proof  of  such  service  a 
matter  of  record  {Sichler  v.  Look,  93  Cal.  600,  [29  Pac.  290] ) ; 
and  a  subsequent  amendment  of  the  record  by  supplying  this 
proof  of  service  is  as  eflfective  to  support  the  judgment  as  if 
it  had  been  filed  before  its  entry.  (Freeman  on  Judgments, 
sec.  89b;  Allison  v.  Thomas,  72  Cal.  562,  [1  Am.  St.  Rep.  89, 
14  Pac.  309] ;  Perri  v.  Beaumont,  88  Cal.  108,  [25  Pac.  1109] ; 
Hemum  v.  Sa^tee,  103  Cal.  519,  [42  Am.  St.  Rep.  145,  37 
Pac.  509].) 

The  evidence  was  before  the  court  indisputably  showing 
the  fact  of  service.  None  of  appellants'  rights  was  impaired 
by  the  mode  adopted  by  the  court  to  show  that  such  service 
was  actually  made.  Whether  the  better  procedure  would 
have  been  to  have  cast  the  evidence  of  the  deputy  sheriff 
into  the  form  of  an  affidavit,  and  to  have  attached  that  affi- 
davit to  the  judgment-roll  as  proof  of  service,  as  was  done 
in  Woodward  v.  Brovm,  119  Cal.  299,  [63  Am.  St.  Rep.  108, 
51  Pac.  2,  542],  cannot  matter  to  appellants,  since  in  the 
course  pursued  by  the  court  there  was  no  invasion  of  any  of 
their  rights.  And  this  is  so  because,  when  we  come  to  consider 
the  next  proposition  which  they  advance, — ^namely,  the  ap- 
plicability of  section  581  of  the  Code  of  Civil  Procedure  to  the 
case  before  us, — ^the  judgment-roll  will  be  treated  as  though 
proof  of  service  did  not  appear  upon  it. 

Subdivision  7  of  section  581  of  the  Code  of  Civil  Procedure 
requires  a  court  to  dismiss  an  action  upon  failure  of  the 
plaintiff  to  cause  the  summons  to  be  returned  with  proof  of 
service  within  three  years  after  the  commencement  of  the 
action,  and  this,  although  the  summons  may  have  been  actu- 
ally served,  and  although  the  lapse  of  time  until  the  return 
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may  be  but  a  few  days  after  the  expiration  of  the  three 
years.  Herein  appellants  place  reliance  upon  Modoc  Land 
Co.  V.  Superior  Court,  128  Cal.  255,  [60  Pac.  848] ;  Siskiyou 
County  Bank  v.  Hoyt,  132  Cal.  81,  [64  Pac.  118] ;  Vrooman 
V.  Li  Po  Tai,  113  Cal.  302,  [45  Pac.  470] ;  White  v.  Superior 
Court,  126  Cal.  245,  [5?  Pac.  450].  That  such  is  the  law  as 
established  by  these  cases  there  is  no  question.  Previous  to 
the  enactment  of  subdivision  7  of  section  581,  an  action  could 
be  dismissed  if  not  prosecuted  by  the  plaintiff  with  reason- 
able dispatch.  It  being  thought  that  in  its  operation  this  law 
was  unsatisfactory,  as  leaving  too  large  a  play  for  discretion 
in  the  minds  of  judges,  the  law  as  it  now  exists  was  enacted. 
Its  very  clear  design  therefore  was  to  enable  defendants  to 
remove  by  dismissal  and  to  make  it  compulsory  upon  courts 
to  dismiss  actions  which,  by  the  long  delay  in  their  prosecu- 
tion, were  thus  to  be  conclusively  presumed  to  have  been 
brought  and  to  have  been  left  pending  for  purposes  of  vexa- 
tion and  harassment.  Such  was  the  condition  presented  in 
each  of  the  above  enumerated  cases.  The  motions  were  ad- 
dressed to  pending  actions  which  had  never  been  brought  to 
trial.  Entirely  different  is  the  case  at  bar,  where  after  com- 
mencement of  the  action,  service  of  summons  was  made,  the 
trial  had,  and  a  judgment,  which  has  long  since  become  final, 
was  rendered  within  a  year  after  the  commencement  of  the 
action.  That  subdivision  7  of  section  581  of  the  Code  of  Civil 
Procedure  must  be  construed  to  apply  to  pending  actions 
which  are  untried,  and  not  to  actions  which  have  gone  to  judg- 
ment, is  a  conclusion  demanded  not  only  by  the  reasons  which 
called  the  law  into  being,  but  by  the  extraordinary  and  absurd 
anomalies  which  would  result  from  any  other  construction. 
Thus  A  commences  his  action  against  B,  causes  summons  to 
be  regularly  served  upon  B,  and  the  summons  is  returned  and 
filed,  but  without  proof  of  service.  B  makes  default,  proof 
of  service  and  of  the  default  is  made  before  the  court,  and  A 
obtains  his  judgment;  all  within  sixty  days  after  the  com- 
mencement of  his  action.  For  two  years  and  ten  months 
thereafter  that  judgment  is  perfectly  valid  and  enforceable, 
but  at  the  expiration  of  two  years  and  ten  months,  under 
appellants'  contention,  it  would  become,  ipso  facto  void  and 
without  the  power  of  the  court  to  do  aught  but  dismiss  the 
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proceedings,  notwithstanding  the  fact  that  there  is  no  law 
which  limits  the  time  when  a  court  may,  by  nunc  pro  tunc 
order,  correct  its  judgment.  Such  a  construction  was  as 
surely  not  within  the  contemplation  of  the  lawmakers,  as  it 
is  clearly  not  within  the  reason  which  called  section  581  into 
being. 

For  the  foregoing  reasons  the  judgment  and  order  appealed 
from  are  affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  1701.    Department  Two. — September  17,  1906.] 

HENRY    C.    NORMS,    Respondent,   v.    ANDREW    HAY, 
LIZZIE  T.  HAY  et  al.,  AppeUants. 

Vendor  and  Pubchasib  —  CJonteact  of  Sale  —  Rescission  by  Pub- 
CHASEB — Fraudulent  Bepbesentations  as  to  Pbiob  Contract — 
SuppOBT  ow  Judgment. — ^In  an  action  by  a  purchaser  of  land  who 
had  made  part  payment  under  a  contract  of  sale  thereof,  to 
rescind  the  contract  and  recover  the  purchase  money  paid,  for 
fraudulent  representations  made  by  'the  vendors  that  no  prior 
written  contract  of  sale  had  been  made  by  them  with  a  third  per- 
son, findings  made  by  the  court  upon  sufficient  evidence  that  such 
fraud  had  been  committed,  and  that  such  prior  written  contract 
was  made  and  was  subsisting  when  the  action  for  rescission  was 
begun,  support  a  judgment  for  the  plaintiff. 

Id. — ^TiME  NOT  Made  ow  Essence  in  Pbiob  Contbact — ^Delat  of  Pub- 
CHASEB — Rights  not  Terminated. — Where  there  was  no  provision 
in  the  prior  contract  for  forfeiture  of  the  purchaser's  rights,  or 
making  time  of  the  essence  of  the  contract,  a  mere  delay  of  two 
months  in  making  final  payment  when  the  subsequent  contract  was 
made  with  the  plaintiff,  without  any  termination  of  the  prior 
contract,  could  not  preclude  the  prior  purchaser  from  tendering 
full  payment  to  the  vendors,  and  enforcing  specific  performance 
of  the  contract. 

Id. — ^Prior  Contract  Affirmed — ^Deposit  with  Ck>MMON  Agent — 
Action  by  Vendors — Conduct  of  Parties. — Though  the  vendors 
might  have  terminated  the  prior  contract,  after  notice  to  a  common 
agent  with  whom  the  contract  and  a  deposit  of  part  of  the  pur- 
chase money  had  been  made,  after  continued  default  of  the  pur- 
<!haser  in  final  payment,  not  to  accept  further  payment;  yet  where 
they  did  not  see  fit  to  do  so,  or  to  sue  for  damages  for  the  breach, 
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but  demanded  payment  of  the  deposit,  and  sued  to  reeover  it,  they 
thereby  asserted  rights  under  the  contract;  and  where  the  purchaser 
always  asserted  his  right  thereunder,  and  notified  the  plaintiff  that 
he  must  obtain  title  through  him,  and  was  endeavoring  to  obtain 
the  money  for  final  payment  when  plaintiff  brought  his  suit  to 
rescind  the  second  contract,  the  finding  that  the  prior  contract  was 
then  subsisting  is  sufficiently  supported. 

Id. — ^Priob  Contract  Unbecoedbd — ^Reliance  upon  Repeksentations.— 
The  prior  contract  not  having  been  recorded,  plaintiff,  when  mnlriTig 
his  subsequent  contract,  was  not  bound  to  inquire  in  regard  to  it, 
but  had  a  right  to  rely  upon  the  representations  of  his  vendors 
that  no  contract  of  any  kind  affecting  the  title  had  been  made 
with  any  person. 

Id. —  Bights  op  Purchasers  —  Doubtpul  Title  —  Rescission. —  The 
plaintiff  as  a  second  purchaser  was  not  required  to  litigate  under 
parol  evidence  the  doubtful  question  whether  the  prior  contract  was 
or  was  not  valid;  but  he  was  entitled  upon  the  discovery  of  the 
existence  of  the  prior  contract,  which  he  had  been  assured  did  not 
exist,  to  sue  for  the  rescission  of  his  subsequent  contract. 

Id. — EviDENGB — Subsequent  Jxtdoment-Roll. — The  right  of  the  plain- 
tiff to  rescission  was  fixed  at  the  time  of  the  commencement  of 
his  action;  and  a  subsequent  judgment-roll  in  the  action  by  de- 
fendants to  recover  the  deposit,  in  which  the  prior  purchaser 
interpleaded,  was  not  admissible  in  evidence  against  the  plaintiff, 
who  was  not  a  party  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jones  &  Weller,  for  Appellants. 

Robert  E.  Ross,  and  Hunsaker  &  Britt,  for  Respondent. 

LORIGAN,  J. — This  action  was  brought  to  rescind  a  con- 
tract for  the  sale  and  purchase  of  land  in  Los  Angeles  County, 
and  to  recover  certain  amounts  of  money  paid  by  plaintiff 
to  defendants  under  the  contract,  and  for  other  relief,  on  the 
ground  that  at  the  time  said  contract  was  made  and  as  an  in- 
ducement to  its  execution  the  defendants  Hays  made  false 
and  fraudulent  representations  to  plaintiff  with  regard  to 
the  condition  of  the  title  to  the  land  agreed  to  be  purchased. 
Plaintiff  had  judgment,  and  defendants  appeal  from  an  order 
denying  a  motion  for  a  new  trial. 
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The  court  found  that  plaintiff  and  other  persons  associated 
themselves  together  in  a  joint  venture  to  purchase  a  tract  of 
land  from  the  defendants  Andrew  Hay  and  his  wife,  Lizzie 
T.  Hay.  That  about  December  22,  1902,  an  agreement  was 
entered  into  between  Norris,  representing  the  syndicate,  and 
the  Hays,  whereby  Norris  was  to  purchase  the  said  land  for 
the  sum  of  one  hundred  and  four  thousand  dollars,  the  con- 
tract providing  for  certain  payments  to  be  made  in  cash  and 
the  balance  of  the  purchase  price  to  be  secured  by  mortgage 
upon  the  property  purchased;  that  at  the  time  said  contract 
was  entered  into  the  Hays,  for  the  purpose  of  inducing 
plaintiff  and  his  associates  to  contract  for  the  purchase  of 
the  land  on  the  terms  agreed  upon,  represented  to  plaintiff 
that  they  had  not  entered  into  any  contract  or  obligation 
whatever  for  the  sale  of  said  land  to  any  person,  and  re- 
peatedly stated  to  plaintiff  and  his  associates  that  they  par- 
ticularly never  had  any  transaction  with  one  West  affecting 
the  title  to  said  land;  that  not  a  "scratch  of  a  pen"  had  been 
made  between  themselves  and  West  concerning  the  title  to  the 
property  or  with  reference  to  any  agreement  to  convey  the 
same;  that  believing  such  representations  and  statements  to 
be  true,  and  in  reliance  thereon  and  induced  thereby,  plain- 
tiff made  the  contract  of  purchase  with  them  above  referred 
to ;  that  plaintiff  paid  to  defendants,  as  the  contract  required, 
fifteen  thousand  dollars  in  coin  and  executed  promissory 
notes  to  the  defendant  Lizzie  T.  Hay  for  thirty-seven  thousand 
dollars,  secured  by  mortgage;  that  plaintiff  would  not  have 
executed  said  contract  nor  made  such  payments  or  delivered 
said  notes  and  mortgage,  save  that  he  believed  the  statements 
and  representations  of  said  Hays  to  be  true ;  that  after  such 
payment  and  delivery  of  said  notes,  and  before  final  payment, 
plaintiff  and  his  associates  for  the  first  time  discovered  that 
said  representation  made  by  the  Hays,  that  they  had  entered 
into  no  prior  contract  whatever  affecting  the  title  to  said 
land,  was  false  and  untrue,  the  lower  court  finding  in  that 
regard,  that  on  September  4,  1902,  several  months  prior  to 
the  contract  with  plaintiff,  the  Hays  had  entered  into  a 
contract  with  one  W.  P.  West  for  the  sale  of  said  land  to 
him  for  eighty  thousand  dollars,  upon  which  he  had  deposited 
ten  thousand  dollars  with  the  Title  Insurance  and  Trust 
Company  of  Los  Angeles,  the  common  agent  of  all  parties  to 
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the  contract;  that  plaintiff  and  his  associates  when  such 
representations  were  made  were  ignorant  of  the  existence 
of , the  contract  between  the  Hays  and  West;  that  such  contract 
between  the  Hays  and  West  continued  to  be  in  force  and 
effect  from  its  date  till  the  commencement  of  this  action  by 
plaintiff,  and  had  not  been  abrogated  by  the  parties  thereto. 

The  court  on  these  findings  entered  judgment  rescinding 
and  setting  aside  the  contract  between  plaintiff  and  the  Hays 
and  awarded  other  relief  prayed  for,  which,  as  no  attack  is 
made  on  the  judgment,  it  is  unnecessary  to  state. 

The  principal  point  made  upon  this  appeal  is  that  the 
evidence  was  insufficient  to  sustain  the  finding  that  at  the 
time  the  Hays  entered  into  the  contract  with  plaintiff  their 
agreement  with  West  as  to  the  same  land  was  in  force  and 
effect,  and  the  further  finding  that  their  representations  to 
the  plaintiff  that  no  such  contract  existed  were  false  and 
untrue. 

There  can  be  no  question  but  what  the  evidence  abundantly 
Bhows  that  the  Hays  emphatically  represented  to  plaintiff  and 
his  associates  when  negotiating  for  the  sale  to  them  of  this 
land  that  they  had  not  made  any  prior  contract  affecting  the 
title  to  it  with  West  or  any  other  person,  and  we  are  satisfied 
that  it  appears  satisfactorily  from  the  evidence  that  when  the 
contract  for  the  sale  of  this  land  with  Norris  was  entered  into, 
the  West  contract,  which  it  is  not  questioned  but  that  the  Hays 
had  executed,  was  a  valid  and  subsisting  contract. 

The  claim  of  appellants  (while  admitting  the  execution  of 
the  contract  with  West)  is  that  the  evidence  shows  that  long 
prior  to  the  subsequent  contract  with  Norris  the  Hays  and 
West  had  abandoned  and  abrogated  their  contract.  We  think, 
however,  that  the  contrary  is  apparent.  There  is  nothing  in 
the  evidence  to  show  any  express  abandonment  or  abrogation. 
The  West  contract  called  for  a  deposit  of  ten  thousand  dollars, 
which  was  made,  the  assumption  of  a  thirteen  thousand  dollar 
mortgage  by  West,  and  payment  by  him,  on  or  before  October 
25,  1902,  of  the  balance  of  fifty-seven  thousand  dollars.  There 
was  no  provision  in  the  contract  for  forfeiture  of  rights  under 
it  for  non-compliance  with  the  condition  of  final  payment 
nor  any  provision  making  time  the  essence  of  the  contract 
The  final  payment  to  be  made  by  West  was  overdue  less  than 
two  months  when  the  contract  with  plaintiff  was  made.    Up 
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to  that  time  no  successful  effort  had  been  made  by  the  Hays 
or  West  to  terminate  the  contract.  Mere  delay  on  the  part  of 
West  did  not  forfeit  his  rights  under  it  as  the  Hays  had  not 
taken  any  effective  measure  to  terminate  them.  {North  Stock- 
ton etc.  Co.  V.  Fischer,  138  Cal.  101,  [70  Pac.  1082,  71  Pac. 
438].)  As  far  as  the  record  discloses,  there  was  no  action 
taken  by  either  of  these  parties  which,  when  the  contract 
with  Norris  was  made,  or  subsequent  thereto,  predijded  West 
from  tendering  full  pajrment  on  his  part  under  his  contract, 
notwithstanding  final  pajrment  had  been  delayed,  or  from 
enforcing  specific  performance  under  its  provisions. 

Aside  from  this,  however,  the  evidence  shows  that  West  was 
always  insisting  that  he  had  subsisting  rights  under  the  con- 
tract, and  subsequent  to  October  25th,  and  up  to  the  time 
this  present  suit  was  commenced,  was  actively  endeavoring 
to  obtain  the  money  with  which  to  make  final  payment,  and 
was  insisting  that  he  had  a  right  to  do  so.  He  was  making 
such  endeavor  and  asserting  that  the  contract  was  a  sub- 
sisting one  up  to  and  after  the  payment  by  plaintiff  of  the 
fifteen  thousand  dollars  to  the  Hays.  In  fact,  it  was  he  who 
first  brought  notices  of  the  existence  of  his  contract  to  plain- 
tiff and  his  associates.  He  sent  a  party  to  open  negotiations 
with  them  for  the  purchase  from  him  of  his  rights  under  it, 
declaring  that  they  could  not  get  a  title  except  through  him ; 
that  the  Hays  could  not  deliver  the  property  to  plaintiff  and 
his  associates  unless  they  would  see  him  and  get  the  title 
through  him. 

Taking,  then,  these  facts  into  consideration — ^that  the  con- 
tract between  the  Hays  and  West  in  itself  provided  for  no 
forfeiture ;  that  time  was  not  made  the  essence  of  the  contract ; 
that  mere  lapse  of  time  of  itself  did  not  terminate  West's 
rights;  that  no  agreement  had  been  entered  into  by  the  par- 
ties rescinding,  abandoning,  or  abrogating  it;  that  West  was 
at  all  times  endeavoring  to  perform  its  conditions  and  claim- 
ing rights  under  it,  even  as  against  plaintiff — and  we  think 
the  court  was  right  in  finding  that  when  the  Norris  contract 
was  entered  into  the  West  contract  was  in  full  force  and 
effect,  and  that  the  representations  to  the  contrary  embraced 
in  the  statements  of  the  Hays,  that  they  entered  into  no  con- 
tract whatever  with  West  or  any  other  person,  were  fradulent 
and  untrue. 
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It  is  true  that  there  was  evidence  of  some  conduct  on  the 
part  of  both  the  Hays  and  West  relative  to  the  contract  be- 
tween them  from  which  it  is  claimed  a  rescission  or  abandon- 
ment of  it  followed.  But  we  do  not  think  any  such  result 
was  effected.  The  contract  between  them  was  in  the  hands 
of  the  Title  Insurance  and  Trust  Company  as  the  common 
agent,  to  whom  West  had  paid  the  ten  thousand  dollars.  After 
default  by  West  in  the  final  pajrment  to  be  made  October  25, 
1902,  the  Hays  had  granted  him  further  time,  and  then  noti- 
fied the  Title  Insurance  and  Trust  Company  not  to  accept 
any  further  payment  if  West  tendered  it,  and  demanded 
from  the  company  payment  to  themselves  of  the  ten  thousand 
dollars  deposited  by  West,  but  which,  however,  West  notified 
the  Trust  Company  not  to  pay. 

Upon  such  notice  by  West  the  Hays  might  have  acted  and 
terminated  the  contract,  but  they  did  not  see  fit  to  do  so. 
They  commenced  a  suit  (which  was  not  at  issue  when  the 
present  action  was  brought)  against  the  Trust  Company  to 
recover  the  ten  thousand  dollars  deposited  by  West  as  money 
held  by  it  for  them  under  the  contract.  In  so  doing  they 
were  standing  upon  the  contract  as  still  in  force,  and  claiming 
the  money  by  virtue  of  its  terms.  If  the  contract  had  been 
rescinded  or  abandoned  by  the  parties,  the  Hays  would  not 
have  been  entitled  to  maintain  an  action  for  this  ten  thousand 
dollars  under  the  contract,  but  only  to  recover  such  damages 
as  might  have  resulted  to  them  from  West's  breach  of  it,  and, 
less  such  damages.  West  would  have  been  entitled  to  the  ten 
thousand  dollars.  {Shively  v.  Semi-Tropic  L,  and  W.  Co.,  99 
Cal.  259,  260,  [33  Pac.  848] .)  So  that  as  the  Hays  by  their  suit 
were  asserting  rights  under  the  contract  as  still  in  force,  and 
West  was  claiming  under  the  contract  and  endeavoring  to 
dispose  of  the  land  of  the  plaintiff  and  his  associates,  asserting 
that  title  to  it  could  only  come  through  him,  these  facts,  in- 
stead of  supporting  the  theory  of  the  Hays  that  the  contract 
was  abandoned,  would  tend  to  support  the  finding  of  the  court 
that  it  was  not. 

And  while  we  are  satisfied  that  the  evidence  shows  that  at 
all  the  times  in  question  the  West  contract  was  unrescinded 
and  in  force,  it  is  to  be  remarked  that  the  contract  between 
the  Hays  and  West  was  not  recorded,  and  that  plaintiff  had 
no  knowledge  of  its  terms,  nor  of  the  transactions  between  the 
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Hays  and  West  above  referred  to,  nor  of  the  commencement 
of  the  action  against  the  Title  Insurance  and  Trust  Company. 
Plaintiff  was  not  required  to  make  inquiry  as  to  any  of 
these  matters.  He  had  a  right  to  rely  absolutely  upon  the 
representations  of  the  Hays  that  no  contract  of  any  kind 
affecting  the  title  had  been  made,  either  with  West  or  any 
other  person.  And  giving  the  facts  immediately  referred  to, 
upon  which  the  Hays  rely  to  show  an  abandonment  of  the 
contract,  their  greatest  force,  they  simply  tend  to  render  the 
matter  of  abandonment  uncertain,  and  it  is  hardly  necessary 
to  say  that,  after  having  expressly  represented  that  no  con- 
tract whatever  existed  relative  to  the  title  to  these  lands  with 
West  or  any  other  person,  the  Hays  will  not  be  permitted  to 
avoid  their  false  representations  in  that  respect  by  claiming 
that,  although  a  prior  contract  was  made  with  West,  still,  by 
reason  of  certain  facts  and  circumstances  unknown  to  plain- 
tiff and  resting  exclusively  in  pais,  it  might  be  inferred  that 
the  contract  was  abandoned.  As  we  say,  these  facts  at  best 
simply  render  the  matter  of  abandonment  equivocal.  Under 
this  situation  Norris  was  not  required  to  determine  at  his 
peril  whether  the  claim  of  West  under  his  contract  was  valid 
or  not.  There  was  at  least  a  reasonable  doubt  whether  it  had 
been  abandoned  or  rescinded,  and  Norris  was  not  required  in 
this  condition  of  doubt  to  complete  his  payment  and  subse- 
quently litigate  with  West  the  validity  of  his  prior  contract, 
but  was  entitled  upon  discovery  of  the  existence  of  the  West 
contract  to  institute  a  suit  for  the  rescission  of  his  subsequent 
contract  with  the  Hays.  This  is  but  the  application  of  the 
general  rule  that  a  vendee  is  entitled  to  rescind  where  it  is  ap- 
parent that  there  is  a  reasonable  doubt  as  to  the  validity  of 
the  title  to  the  land  which  the  vendor  contracts  to  convey  to 
him.  Under  his  contract  West  acquired  an  equitable  interest 
in  the  land.  When  the  Hays  contracted  with  Norris  it  was 
for  a  good  title,  but  at  that  very  time,  and  even  up  to  the 
time  this  action  was  commenced,  it  was  at  least  reasonably 
doubtful  whether  the  prior  contract  with  West  was  or  was  not 
subsisting.  Under  such  circumstances  Norris  was  not  required 
to  proceed  with  his  purchase  and  take  title  the  validity  of 
which  as  against  the  asserted  claim  of  West  might  involve  him 
in  litigation,  and  the  sufficiency  of  which  it  would  require 
parol  evidence  to  sustain.     {Sheehy  v.  Miles,  93  Cal.  288,  [28 
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Pac.  1046] ;  Gwin  v.  Calegaris,  139  Cal.  384,  [73  Pac.  851].) 
It  is  claimed  by  appellant  that  the  court  erred  in  its  rulings 
as  to  the  exclusion  and  admission  of  evidence.  We  do  not 
think  any  of  the  rulings,  if  erroneous,  were  of  such  materiality 
as  to  require  a  reversal. 

It  was  not  error  to  refuse  to  admit  in  evidence  the  judg- 
ment-roll offered  by  appellants  in  the  case  of  Hay  v.  Title 
Insurance  and  Trust  Company,  above  referred  to.  That 
action  was  brought  •to  recover  the  ten  thousand  dollars  de- 
posited by  West.  The  complaint  was  filed  November  25,  1902. 
The  Title  Insurance  and  Trust  Company  subsequently  paid 
the  money  into  the  court,  and  West  was  by  order  of  inter- 
pleader substituted  as  defendant  in  the  action.  He  did  not 
answer  until  January  26,  1903,  three  weeks  after  the  com- 
plaint in  the  pr^ent  action  was  filed, — January  5,  1903.  As 
the  right  of  plaintiff  to  recover  was  fixed  at  least  as  early 
as  the  filing  of  this  complaint,  no  proceedings  in  the  case  of 
Hay  V.  Title  Insurance  and  Trust  Company  could  affect  those 
rights.  The  court  admitted  the  complaint  in  that  case  in 
evidence.  Conceding  that  this  was  proper,  nothing  further 
in  the  judgment-roll  was  admissible.  Norris  was  not  a  parly 
to  that  action,  and  was  not  bound  by  anything  appearing  in 
the  pleadings,  or  by  any  matters  adjudicated,  and  the  excluded 
portion  of  the  judgment-roll  applied  to  matters  occurring 
subsequent  to  the  commencement  of  the  action  by  plaintiff. 
*  The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  4602.    In  Bank.— September  19,  1906.] 
In  the  Matter  of  the  Estate  of  FABRICIO  NIGRO,  Deceased. 

Estates  of  Deceased  Persons — Succession — Survivino  Husband- 
Nephews  AND  Nieces  —  Former  Law  —  Bulb  of  Property — Dis- 
missal OP  Appeal.— -The  decisions  in  Estate  of  Ingram,  78  Cal. 
580,  and  Estate  of  Carmody,  88  CaL  816,  as  to  the  interpretation 
of  the  law  of  succession,  as  it  stood  prior  to  the  amendment  of 
1905,  to  section  1386  of  the  Civil  Code,  have  established  it  aa  a 
mle  of  property  that  where  there  was  a  surviving  husband  or  wifo. 
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and  no  BOTviving  brother  or  sister,  the  entire  estate  went  to  the 
■urriying  husband  or  wife,  and  nephews  and  nieces  could  not  in- 
herit; and  an  appeal,  governed  hj  the  former  law,  taken  bj 
nephews  and  nieces  from  a  decree  of  partial  distribution  to  the 
turviving  husband  is  not  taken  hj  parties  aggrieved,  and  must  be 
dismissed. 

MOTION  to  dismiss  an  appeal  from  a  decree  of  the 
Superior  Court  of  Alameda  County  making  partial  distribu- 
tion of  the  estate  of  a  deceased  person.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Samuel  M.  Shortridge,  and  Walter  H.  Linforth,  for  Appel- 
lants. 

Sullivan  &  Sullivan,  and  Theo.  J.  Roche,  for  Respondent. 

HENSHAW,  J. — This  is  a  motion  to  dismiss  an  appeal 
from  a  decree  of  partial  distribution.  The  deceased  dieo 
intestate,  leaving  surviving  him  a  widow,  no  father,  no  mother, 
no  brother,  no  sister,  but  nieces  and  nephews.  The  nieces 
and  nephews  appeal,  and  the  motion  to  dismiss  is  based  upon 
the  ground  that,  having  no  interest  in  the  estate,  they  are  not 
parties  in  interest  so  as  to  be  entitled  to  appeal.  It  is  con- 
ceded by  the  attorneys  for  the  appellant  that,  if  this  court 
adheres  to  its  decisions  in  Estate  of  Ingram,  78  Cal.  586,  [12 
Am.  St.  Rep.  80,  21  Pac.  435],  and  Estate  of  Carmody,  88  Cal. 
616,  [26  Pac.  373],  the  appellants  in  this  case  have  no  stand- 
ing, and  the  appeal  should  be  dismissed.  The  conclusion  that, 
under  subdivisions  2  and  5  of  section  1386  of  the  Civil  Code, 
as  they  stood  before  the  amendment  of  1905,  nephews  and 
nieces,  where  there  was  no  surviving  brother  or  sister,  did 
not  succeed  to  any  portion  of  the  estate  of  deceased,  was 
reached  first  in  Department  in  the  Ingram  case,  and  after- 
ward the  decision  in  the  Ingram  case  was  advisedly  adopted 
by  this  court  in  Bank.  Such  interpretation  of  the  law  has, 
therefore,  become  a  rule  of  property  which  should  be  and  is 
hereby  adhered  to. 

The  appeal  is  therefore  dismissed. 

Shaw,  J.,  Beatty,  C.  J.,  Angellotti,  J.,  Sloss,  J.,  Lorigan,  J., 
and  McParland,  J.,  concurred. 


Digitized  by 


Google 


704  Sneed  v.  Marysville  Gas.  etc.  Co.        [149  CaL 


[Sac.  No.  1221.     In  Bank. — September  20,  1906.] 

ELIZABETH  M.  SNEED,  Administratrix  of  Estate  of 
James  L.  Sneed,  Deceased,  Respondent,  v.  MARYS- 
VILLE GAS  AND  ELECTRIC  COMPANY,  Appellant 

Action  tor  Death — Negligence  of  Employes — ^Position  op  Danger — 
Failueb  op  Warning — Knowledge  of  Servant — ^Error  in  Evi- 
dence.— ^In  an  action  for  death  of  a  servant  for  alleged  negligence 
of  his  employer  in  putting  him  in  a  position  of  danger  without 
warning  him  of  the  danger,  he  being  in  ignorance  thereof,  it 
became  material  and  important  under  the  issues  to  ascertain 
whether  the  deceased  had  knowledge  of  the  danger,  and  it  was 
prejudicial  error  to  permit  the  mother  of  deceased  to  give  incom- 
petent testimony  that  he  had  no  knowledge  of  the  danger,  and  in 
refusing  to  strike  out  such  testimony,  where  it  appeared  on  cross- 
examination  that  the  mother  had  no  means  of  knowing  the  knowl- 
edge of  her  son,  and  where  there  was  other  testimony  that  he  had 
knowledge  of  the  danger  and  was  informed  thereof,  and  the  ver- 
dict was  for  the  plaintiff. 

Id. — Mode  of  Proof  of  Knowledge  or  Ignorance. — The  proper  proof 
of  the  knowledge  or  ignorance  by  the  deceased  was  not  by  direct 
evidence  thereof,  but  by  proof  of  his  declarations  or  of  circumstanoet 
from  which  it  can  be  inferred,  as  that  he  was  or  was  not  informed, 
or  that  he  was  in  a  position  in  which  he  could  or  could  not  see, 
and  such  like  conditions. 

Id. — Sufficiency  of  Objection. — The  technical  objection  by  respondent 
that  the  record  shows  that  the  objection  of  appellant  to  the 
mother's  testimony  was  too  late,  having  been  made  after  the 
mother  had  answered,  will  not  be  entertained  where  the  answer 
was  very  brief,  and  tjiie  court,  in  making  its  ruling  upon  the  merits 
of  the  objection,  did  not  consider  the  point  that  the  objection 
was  not  timely,  but  held  that  appellant's  attorney  could  ascertain 
the  fact  on  cross-examination.  The  objection  that  it  had  not  been 
shown  that  the  witness  knew  of  the  knowledge  possessed  by  the 
deceased,  was  in  substance  an  objection  that  the  evidence  was  in- 
competent. 

Id. — Measure  of  Damages  for  Death. — ^Under  our  statute  the  measure 
of  damages  for  an  injury  causing  death  is  limited  to  the  pecuniary 
loss  suffered  by  the  heir  of  the  person  killed  by  reason  of  his 
death,  which  may  be  a  loss  arising  from  the  deprivation  of  some- 
thing to  which  the  heirs  would  have  been  legally  entitled,  if  the 
deceased  had  lived,  or  a  loss  arising  from  a  deprivation  of  benefits, 
which  from  all  the  circumstances  of  the  case  it  could  be  reason- 
ably expected  such  heirs  would  have  received  from  the  deceased 
had   his   life   not   been   taken,   although   the   obligation   resting   on 
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him   to   bestow   such   benefits   on   them   may   have   been   a   moral 
obligation  only. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County  and  from  an  order  denying  a  new  trial.  K.  S.  Mahon, 
Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garret  W.  McEnemey,  William  B.  Bosley,  Forbes  &  Dins- 
more,  and  F.  P.  Deering,  for  Appellant 

W.  H.  Carlin,  for  Respondent. 

SHAW,  J. — This  is  an  action  to  recover  damages  for  the 
death  of  the  deceased,  James  L.  Sneed,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  Plaintiff  recov- 
ered judgment,  defendant  moved  for  a  new  trial,  and  its 
motion  was  denied.  The  defendant  appealed  from  the  judg- 
ment, and  also  from  the  order  denying  its  motion  for  a  new 
trial.  The  action  was  begun  by  James  A.  Sneed,  the  father  of 
the  deceased,  as  the  administrator  of  the  estate.  After  judg- 
ment, James  A.  Sneed  died,  and  the  present  plaintiff  was 
substituted  in  his  place,  as  administratrix  and  as  plaintiff. 

The  deceased  at  the  time  of  his  death  was  in  the  service  of 
the  defendant  in  the  capacity  of  a  plumber  or  plumber's 
assistant,  and  was  engaged  in  the  work  of  joining  two  pieces 
of  pipe  at  the  top  of  a  watertank-house  owned  by  defendant. 
At  an  elevation  of  about  five  feet  higher  than  the  platform 
on  which  he  was  at  work  there  were  eight  wires  stretched, 
each  carrying  a  high  potential  electric  current  of  sixteen 
thousand  volts,  the  wires  and  electric  current  being  owned, 
controlled,  and  managed  by  the  defendant.  The  nearest  of 
these  wires  was  about  five  inches  away  from  a  vertical  line 
extended  upward  from  the  edge  of  the  tank-house  platform, 
so  that  if  the  deceased  attempted  to  stand  erect  with  his 
head  projecting  over  the  edge  of  the  platform  he  would 
inevitably  come  in  contact  with  or  near  to  this  wire.  His 
death  was  caused  by  the  electric  current  from  this  wire  enter- 
ing his  head  as  he  made  the  attempt  to  stand  erect,  while  at 
the  same  time  having  his  head  bent  over  forward  looking 
down  at  a  fellow-workman  on  the  ground  below. 

CXLDC  Cal.— 45 
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The  particular  charge  of  negligence  against  the  defendant 
was  that  the  place,  as  above  described,  where  deceased  was  at 
work  was,  by  reason  of  the  proximity  of  the  wires  and  the 
powerful  electric  current  carried  by  them,  a  place  of  danger, 
that  the  deceased  did  not  know  the  nature  or  properties  of 
electricity,  nor  the  dangers  incident  to  coming  in  close 
proximity  to  the  said  wires  carrying  said  electric  current, 
that  defendant,  with  fuU  knowledge  of  the  dangers  arising 
from  the  proximity  of  said  wires  and  electric  current  to  said 
platform,  and  of  the  ignorance  of  the  deceased  concerning 
the  same,  put  him  to  work  thereon,  without  instructing  him 
or  warning  him  of  the  said  dangers.  Under  the  issues  it 
became  material  and  important  to  ascertain  on  the  trial 
whether  or  not  the  deceased,  prior  to  his  death,  had  any 
knowledge  of  electricity  and  the  dangers  arising  from  its  use 
on  the  said  wires.  Evidence  was  given  on  this  issue  by  both 
parties,  and  the  jury  specially  found  that  the  deceased  did  not 
have  such  knowledge.  It  is  earnestly  claimed  by  the  defend- 
ant that  the  competent  evidence  is  not  sufBcient  to  sustain 
this  finding.  There  was  evidence  tending  to  show,  and  de- 
fendant insists  that  it  was  sufficient  to  prove,  that  he  did 
X>ossess  that  knowledge.  It  is  necessary  to  mention  this  only 
for  the  purpose  of  demonstrating  the  importance  of  excluding 
from  the  jury  any  incompetent  evidence  on  the  subject,  and 
to  show  that  injury  was  likely  to  be  caused  by  the  admission 
of  improper  evidence  tending  to  prove  such  lack  of  knowledge. 

The  present  plaintiflf,  the  mother  of  the  deceased,  was  a 
witness  for  the  plaintiff.  She  testified  that  at  the  time  of  his 
death  the  deceased  was  twenty-two  years  of  age,  and  had  lived 
with  her  all  his  life,  that  he  had  been  working  out  for  himself 
ever  since  he  was  nineteen,  and  was  working  for  defendant 
in  its  gas  department  on  September  17,  1901,  the  day  of  his 
death.  Thereupon  the  following  question  and  answer  was 
asked  and  given  in  her  examination  in  chief:  **Q.  Did  he, 
up  to  that  time,  have  any  knowledge  of  electricity  or  its 
dangers! — A.  He  had  no  knowledge."  Objection  was  made 
to  this  on  the  ground  that  it  had  not  been  shown  that  the 
witness  knew  anything  about  the  knowledge  of  the  deceased 
regarding  electricity  or  its  dangers.  The  court  overruled  the 
objection,  remarking  to  defendant's  counsel,  *'You  can  find 
out  on  cross-examination."    On  cross-examination  on  the  sub- 


Digitized  by 


Google 


Sept.  1906.]        Sneed  v,  Marysville  Gas  etc.  Co.  707 

ject  she  testified  that  he  had  for  three  or  four  months  before 
his  death  worked  for  defendant  as  a  plumber,  and  had  pre- 
viously worked  in  the  same  occupation  at  the  woolen  mills; 
that  she  had  been  at  the  woolen  mills  and  had  seen  him  work- 
ing there  six  or  seven  times,  about  half  an  hour  each  time; 
that  she  did  not  think  they  had  any  electric  motors  or  wires 
at  the  woolen  mills;  that  she  did  not  know  that  he  had  run 
a  motor  there,  and  did  not  think  he  did ;  that  he  did  not  learn 
of  electricity  or  its  dangers  either  in  his  work  at  the  woolen 
mills  or  in  his  work  for  the  defendant ;  that  she  knew  he  knew 
nothing  about  it,  and  that  the  only  reason  she  had  for  saying 
this  was  that  he  always  told  her  everything  he  was  doing  any- 
where, and  that  if  he  had  learned  of  electricity  and  its  dan- 
gers he  would  have  told  her  something  of  it,  and  that  he  had 
not  told  her  anything  about  it.  Thereupon  the  defendant 
moved  the  court  to  strike  out  the  testimony  of  the  witness  as 
to  the  lack  of  knowledge  of  deceased,  on  the  ground,  that  it 
was  hearsay,  and  the  motion  was  denied. 

In  these  rulings  we  think  the  court  erred.  There  was  evi- 
dence on  behalf  of  the  defendant  to  the  effect  that  electric 
motors  were  installed  and  used  in  the  woolen  mills  while  Mr. 
Sneed  was  working  there,  and  that  he  was  there  instructed  how 
to  run  the  motor  and  informed  of  the  danger  from  contact  with 
wires  carrying  electricity.  While  it  may  be  that  there  is  no 
evidence  that  he  was  ever  informed  that  one  might  receive 
what  is  called  a  ** brush  discharge''  from  coming  in  close 
proximity  to  highly  charged  wires,  without  actual  contact 
therewith,  there  clearly  is  evidence  that  he  knew  the  danger 
arising  from  such  contact.  The  evidence  leaves  it  doubtful 
whether  the  death  was  caused  by  a  "brush  discharge"  or  by 
a  discharge  from  actual  contact  with  the  wire.  In  view  of 
this  condition  of  the  evidence,  the  action*  of  the  court  in 
practically  informing  the  jury  that  they  could  consider,  as 
evidence  on  the  question,  the  positive  declaration  of  the 
mother  that  he  had  no  knowledge  of  any  such  danger,  would 
probably  be  taken  by  the  jury  as  highly  significant,  and  if 
this  declaration  was  incompetent  its  admission  must  be  pre- 
sumed to  have  been  injurious  to  the  defendant.  That  it  was 
incompetent,  under  the  circumstances  shown,  is  clear.  Ordi- 
narily one  person  cannot  know  what  is  in  the  mind  of  another, 
and  direct  testimony  by  a  witness  that  another  knows  or  does 
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not  know  a  particular  fact  is,  for  that  reason,  in  most  cases 
improper.  Such  knowledge  can  only  be  shown  by  his  declara- 
tions or  inferred  from  circumstances,  and  proof  of  it  can  only 
be  made  by  proof  of  his  declarations  or  of  circumstance 
from  which  it  can  be  inferred,  as  that  he  was  or  was  not 
informed,  or  that  he  was  in  a  position  from  which  he  could 
or  could  not  see,  and  such  like  conditions.  '*A  witness  can 
testify  of  those  facts  only  which  he  knows  of  his  own  knowl- 
edge; that  is,  which  are  derived  from  his  own  perceptions, 
except  in  those  few  express  cases  in  which  his  opinions  or 
inferences,  or  the  declarations  of  others  are  admissible/* 
(Code  Civ.  Proc.,  sec.  1845.)  This  section  is  inaccurate,  so 
far  as  it  refers  to  the  admission  of  the  declarations  of  others 
as  an  exception.  In  such  case  the  witness  testifies  merely  to 
the  making  of  the  declaration,  which  he  must  have  heard  in 
order  to  be  a  competent  witness  to  testify  to  it,  and  hence, 
the  fact  to  which  he  testifies  is  a  fact  within  his  own  knowl- 
edge, derived  from  his  own  perceptions.  With  respect  to 
opinions  and  inferences  the  only  exceptions  to  this  general 
rule  at  all  similar  to  the  case  at  bar  are  the  opinions  of  sub- 
scribing witnesses  to  a  writing  and  of  intimate  acquaintances 
of  a  person  as  to  the  sanity  of  such  signer  or  person  (Code 
Civ.  Proc,  sec.  1870,  subd.  10),  and  those  cases  where,  from 
the  nature  of  the  case  and  the  difficulty  of  accurately  de- 
scribing in  words  the  facts  on  which  the  inference  or  opinion 
is  based,  a  witness  is  allowed  to  testify  directly  to  the  con- 
clusion or  inference  that  another  person  was,  on  a  particular 
occasion,  angry,  calm,  agitated,  excited,  intoxicated,  rational, 
or  irrational,  and  the  like.  {Holland  v.  Zollner,  102  Cal.  638, 
[36  Pac.  930,  37  Pac.  231] ;  People  v.  Manoogian,  141  Cal. 
592,  595,  [75  Pac.  171] ;  People  v.  Lavelle,  71  Cal.  351,  [12 
Pac.  226] ;  People  v.  Sanford,  43  Cal.  29.)  We,  of  course, 
are  not  speaking  here  of  expert  opinions  in  matters  of  science 
or  special  knowledge.  None  of  the  cases  go  so  far  as  to  hold 
it  competent  for  a  witness  to  testify  directly  that  another 
person  was  or  was  not  possessed  of  knowledge  or  learning  of 
or  concerning  a  particular  fact.  We  can  see  no  reason  for 
extending  the  exceptions  to  the  general  rule  so  far  as  would 
be  necessary  to  sustain  the  admission  of  the  testimony  in 
question.  And  this  is  specially  true  of  the  denial  of  the  motion 
to  strike  out  the  testimony  after  the  cross-examination,  which 
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the  court  suggested,  had  disclosed  that  the  witness  had  no 
means  of  knowing  the  knowledge  possessed  by  her  son,  other 
than  his  silence  on  a  subject  as  to  which  there  was  no  €»special 
reason  for  him  to  speak  to  her. 

The  respondent  makes  some  technical  objections  to  the 
consideration  in  this  court  of  the  question  of  the  competency  of 
this  evidence.  The  first  one  is  that  the  objection  to  the  ques- 
tion came  too  late,  being  apparently  made  after  the  question 
was  answered.  In  the  bill  of  exceptions  the  objection  seems 
to  have  been  made  immediately  after  the  answer,  and  there 
is  nothing  to  indicate  that  there  was  not  time  to  make  it 
sooner,  except  the  fact  that  the  answer  is  very  brief.  We 
think,  however,  that  the  conduct  of  the  court  in  apparently 
making  the  ruling  on  the  merits  of  the  objection,  instead  of 
on  the  point  that  the  objection  was  not  timely,  and  in  direct- 
ing defendant's  attorney  to  ascertain  the  facts  bearing  upon 
the  objection  on  the  cross-examination,  should  be  considered  as 
a  bar  to  the  point  that  the  objection  came  too  late.  The  attor- 
ney might  well  have  inferred  therefrom  that  the  court  was 
ruling  on  the  objection  on  its  merits,  waiving  the  point  that 
it  was  untimely,  and,  consequently,  may  have  been  led  to 
refrain  from  claiming  that  the  answer  was  given  before  he 
had  time  to  object.  There  is  nothing  to  indicate  that  the 
court  did  not  so  consider  the  matter,  or  that  counsel  for 
plaintiff  was  then  relying  on  the  point  that  the  objection  was 
too  late,  or  was  in  any  respect  misled  or  injured  by  the  late- 
ness of  the  objection. 

The  ground  of  the  objection  substantially  presented  to  the 
court  the  question  of  the  competency  of  the  evidence  sought 
to  be  elicited.  The  testimony  of  a  witness  as  to  the  knowledge 
possessed  by  another  is  incompetent  evidence,  because  the  wit- 
ness can  have  no  knowledge  of  the  fact  to  which  he  is  asked 
to  testify.  Hence  the  objection  that  it  had  not  been  shown 
that  the  witness  knew  of  the  knowledge  possessed  by  the  de- 
ceased was,  in  substance,  an  objection  that  the  evidence  pro- 
posed is  incompetent.  It  was  merely  a  specific  statement  of 
the  particulars  which  rendered  the  evidence  incompetent. 

We  do  not  think  it  necessary  to  consider  the  sufficiency  of 
the  evidence  to  sustain  the  allegations  that  the  deceased  was 
uninformed  of  the  dangers  arising  from  the  use  of  electricity 
and  its  transmission  through  wires,  that  defendant  was  aware 


Digitized  by 


Google 


710  Sneed  v.  Mabysvtlle  Gas.  etc.  Co.        [149  Cal. 

of  his  ignorance  in  these  particulars,  and  that  it  failed  t^ 
instruct  him  concerning  the  same  or  inform  him  of  the  danger 
incident  to  the  place  of  his  employment  and  the  proximity 
thereto  of  a  high  potential  electric  current.  The  evidence 
upon  another  trial  may  be  different,  as  also  may  be  the 
verdict. 

It  is  further  contended  by  the  appellant  that  the  damages 
allowed  by  the  jury  were  excessive,  and  a  considerable  part 
of  the  argument  on  both  sides  is  devoted  to  this  subject. 
Inasmuch  as  a  new  trial  will  be  necessary  because  of  the  error 
in  the  admission  of  evidence,  as  heretofore  stated,  we  do  not 
consider  it  proper  to  discuss  the  question  of  excessive  dam- 
ages. "With  regard  to  the  measure  of  damages,  in  view  of  the 
argument  made,  and  of  the  probability  of  another  trial,  it  is 
proper  to  say  that  it  is  definitely  settled  that  under  our 
statute  the  damages  to  be  recovered  for  an  injury  causing 
doath  are  always  limited  to  the  pecuniary  loss  suffered  by 
the  heirs  of  the  person  killed,  by  reason  of  his  death.  (Munro 
V.  Dredging  Co.,  84  Cal.  515,  [18  Am.  St.  Rep.  248,  24  Pac 
303]  ;  Morgan  v.  Southern  Pacific  Co,,  95  Cal.  516,  [29  Am, 
St.  R^p.  143,  30  Pac.  603] ;  Pepper  v.  Southern  Pacific:  Co., 
105  Cal.  401,  [38  Pac.  974]  ;  Green  v.  Southern  Pacific  Co., 
122  Cal.  566,  [55  Pac.  577]  ;  Wales  v.  Pacific  E.  M.  Co.,  130 
Cal.  523,  [62  Pac.  932,  1120]  ;  Keast  v.  Santa  Ysabel  etc.  Co., 
136  Cal.  260,  [68  Pac.  771]  ;  D]jas  v.  Southern  Pacific  Co.,  140 
Cal.  308,  [73  Pac.  972]  ;  Hillebrand  v.  Standard  B.  Co.,  139 
Cal.  236,  [73  Pac.  163].)  We  think  it  may  be  further  said 
that  this  pecuniary  loss  may  be  either  a  loss  arising  from  the 
deprivation  of  something  to  which  such  heirs  would  have 
been  legally  entitled  if  the  person  had  lived,  or  a  loss  arising 
from  a  deprivation  of  benefits  which,  from  all  the  circum- 
stances of  the  particular  case,  it  could  be  reasonably  expected 
such  heirs  would  have  received  from  the  deceased  had  his  life 
not  been  taken,  although  the  obligation  resting  on  him  to 
bestow  such  benefits  on  them  may  have  been  a  moral  obliga- 
tion only.  (8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  922, 
939;  13  Cyc.  of  Law  &  Pro.,  p.  367;  Redfield  v.  Oakland  C.  S. 
By.  Co.,  110  Cal.  288,  [42  Pac.  822] ;  3  Sutherland  on  Dam- 
ages, 3d  ed.,  sec.  1272,  p.  3736,  sec.  1273,  p.  3740.) 

The  judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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McFarland,  J.,  Beatty,  C.  J.,  Henshaw,  J.,  and  Lorigan,  J., 
concurred- 

Mclaughlin,  J.,  dissenting. — I  dissent. 

**A11  intendments  of  the  law  are  in  favor  of  the  regularity 
of  the  judgment  and  proceedings  in  the  court  below,  and  it 
IS  incumbent  upon  the  appellants  to  show  error  affirmatively." 
(People  V.  Gibson,  106  Cal.  458,  [39  Pac.  864] ;  McLennan  v. 
Wilcox,  126  Cal.  53,  [58  Pac.  305] ;  People  v.  Allen,  144  Cal. 
300,  [77  Pac.  948].)  The  objection  to  the  question  asked 
Mrs.  Sneed  was  interposed  after  she  had  answered,  and 
there  is  nothing  in  the  record  to  show  that  the  court  was 
requested  to  or  did  consider  the  objection  as  having  been  made 
at  the  proper  time.  True,  this  may  have  been  the  case,  but 
it  might  with  equal  plausibility  be  assumed  that  the  objection 
was  overruled  because  it  was  tardily  made.  Under  the  rule 
above  quoted  the  latter  rule  should  be  accepted  as  correct, 
and  this  done  it  certainly  cannot  be  said  that  the  ruling  was 
erroneous.  A  motion  to  strike  evidence  from  the  record  must 
be  based  on  a  timely  and  sufficient  objection  to  its  introduc- 
tion, and  hence  there  was  no  error  in  refusing  to  eliminate 
the  testimony  of  Mrs.  Sneed. 

If,  however,  it  be  conceded  that  the  evidence  was  objection- 
able and  the  ruling  improper,  still  I  cannot  persuade  myself 
the  error  was  prejudicial.  A  mother  may  perhaps  know  that 
her  son  had  no  knowledge  of  electricity  or  its  dangers,  because 
he  has  never  had  an  opportunity  to  acquire  such  knowledge 
either  by  personal  observation,  reading,  or  intercourse  with 
persons  who  could  give  him  information  on  the  subject.  If 
his  life  has  been  spent  at  a  place  so  isolated  that  she  must 
know  of  his  every  act,  she  would  be  in  a  position  to  say  that 
he  had  no  knowledge  of  something  he  had  never  seen,  and 
could  not  have  heard  or  read  about.  The  answer  of  Mrs. 
Sneed  was  of  a  very  general  character,  and  upon  cross- 
examination  it  was  demonstrated  beyond  question  that  she 
could  not  have  known,  and  did  not  know,  anything  about  her 
son's  knowledge  touching  this  or  any  other  subject.  Credit- 
ing jurors  with  the  usual  measure  of  intelligence,  they  cer- 
tainly could  not  have  been  misled  by  a  general  statement 
absolutely  unsupported  by  the  reasons  she  gave  for  having 
made  it. 
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Note. — Justice  Sloss  being  disqualified,  Justice  McLaughlin, 
one  of  the  justices  of  the  district  court  of  appeal  for  the  third 
appellate  district,  participates  herein  pro  tempore,  pursuant 
to  section  4  of  article  VI  of  the  constitution. 


[L.  A.  No.  1791.     Department  One.— September  21,  1906.] 

In  the  Matter  of  the  Estate  of  ALLEN  G.  CAMPBELL,  De- 
ceased. CHARLES  RUPUS  CAMPBELL,  Respondent, 
V.  ELEANOR  CAMPBELL  et  al.,  Respondents,  and 
WIIjLIAM  STEELE  et  al..  Appellants. 

WnXS — CONSTEUOTION — ^LIMITATION  UPON  POWEE  OT  EXECUTOR  TO  SELL 

— ^PowEB  OF  Alienation  not  Suspended. — A  will  making  no  de- 
vise in  trust,  and  creating  no  trust  other  than  such  as  pertains  to 
the  of9ce  of  executrix,  and  giving  her  power  to  seU  as  executrix, 
not  coupled  with  an  interest,  and  making  limitation  upon  her 
power  to  seU  for  a  fixed  period,  which  maj  extend  beyond  lives  in 
being,  is  only  a  limitation  upon  her  power  to  sell  such  interests 
under  the  will  without  previous  order  of  the  court,  and  cannot 
restrict  her  statutory  power  to  sell  under  order  of  the  court  when 
shown  to  be  for  the  best  interests  of  the  estate,  and  does  not 
operate  to  suspend  the  power  of  alienation  bj  the  legatees  and 
beneficiaries  provided  for  in  the  wilL 

Id. — Construction  of  CJodb — Suspension  of  Power  of  Alienation. — 
The  limitation  upon  the  power  of  the  executrix  to  sell,  suspending 
it  for  any  period,  is  not  the  character  of  suspension  of  the  power 
of  alienation  forbidden  by  the  code.  The  prohibition  of  the  code 
is  directed  toward  the  suspension  of  the  power  when  exercised  by 
those  who  hold  or  control  the  estate  or  some  interest  therein. 

Id. — ^Vested  Eights — Power  of  Alienation  Incident  to  Ownership — 
Void  Restraint — ^Power  of  Absolute  Conveyance. — The  property 
of  a  decedent  vests  immediately  upon  his  death  either  in  his  heirs 
or  in  his  devisees  and  legatees;  and  when  vested,  without  limita- 
tions to  the  contrary,  the  power  of  alienation  goes  with  it  as  a 
concomitant  of  ownership.  If  the  will  vests  the  present  title  to 
any  interest  or  estate  other  than  in  trust,  a  provision  directly  or 
indirectly  restraining  such  person  from  alienating  it  would  be  void 
as  repugnant  to  the  interest  vested.  There  is  no  invalid  suspension 
of  the  power  of  alienation,  where  all  of  the  owners  may  unite  in 
the  conveyance  of  an  absolute  fee  in  possession.  Since  the  executrix 
has  no  interest  in  the  property,  the  limitations  upon  her  naked 
power  of  sale  cannot  affect  this  rule. 
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Id. — Ownership  by  Minors — ^Limitations  Made  by  Law. — The  fact 
that  some  of  the  owners  of  interests  are  minors,  incapable  of  mak- 
ing a  conveTance,  except  by  the  intervention  of  the  court,  does  not 
bring  the  case  within  the  prohibition  of  the  code,  which  is  only 
against  limitations  imposed  upon  the  power  of  alienation  by  an 
instrument  making  dispositions  of  property,  and  not  against  limi- 
tations made  by  law  upon  the  capacity  of  minors  to  convey. 

Id. — ^PowER  or  Alienation  not  Suspended  by  Sale  and  Ck)NFiRMATioN. 
— The  delay  incident  to  procuring  an  order  of  court  for  the  sale 
or  confirmation  of  real  estate,  or  by  a  direction  in  the  instrument 
to  make  a  sale  or  alienation  of  the  land  after  a  designated  period 
of  time,  does  not  suspend  the  power  of  alienation. 

Id. — Vested  Rights  in  Proceeds. — The  rights  of  the  several  legatees^ 
in  the  proceeds  of  the  lands  when  sold,  although  such  shares 
cannot  be  received,  nor  the  actual  sum  payable  to  each  be  ascer- 
tained, until  the  sales  are  made,  are  nevertheless  interests  which 
vested  upon  the  death  of  the  testator,  the  enjoyment  only  being 
postponed  until  the  fund  out  of  which  payment  was  to  be  made 
should  be  realized;  and  the  fact  that  it  could  not  be  ascertained' 
whether  residuary  interests  would  receive  anything  until  sufficient 
sales  should  be  made  to  satisfy  the  prior  charges  does  not  prevent 
the  vesting  of  those  interests  in  like  manner.  The  right  t«  the 
shares  vested  immediately,  subject  only  to  be  defeated  by  the 
failure  of  the  property  to  produce  sufficient  funds  wherewith  to 
pay  theoL 

Id.^Uncertaintt  as  to  Shares  no  Obstacia  to  Vesting. — The  un- 
certainty as  to  the  shares  is  no  obstacle  to  the  vesting  of  a  right 
therein  before  the  fund  is  collected,  or  the  surplus  ascertained,  or 
division  actually  made.  A  vested  right  can  exist  in  an  individual 
share  as  well  as  in  a  specific  piece  of  land;  and  it  is  not  necessary 
that  the  share  should  be  ascertained  by  separation,  provided  the 
rule  for  its  ascertainment  is  established. 

Id. — Appeal  by  Legatees — ^Trust  as  to  Residuary  Estate  not  In- 
volved.— The  fact  that  a  trust  is  created  in  the  wife  in  the  residue 
of  the  estate  for  the  benefit  of  three  designated  children  does  not 
prevent  the  residue  from  vesting  either  in  the  trustee  or  in  the 
children  as  beneficiaries,  or  in  the  heirs,  and  it  is  unnecessary  to 
determine  the  validity  of  such  residuary  trust  where  the  appellants 
are  the  legatees  as  to  whose  interests  the  will  was  erroneously  de- 
clared void. 

Id. — ^Evidenck— Decree  in  Ancillary  Administration — Sale  of  Land 
UNDER  Will — Judicial  Construction  of  Will — ^Estoppel. — Where 
it  appears  that  the  deceased  testator  was,  at  the  time  of  his  death, 
domiciled  in  the  county  of  Riverside,  in  this  state,  in  which  hia 
will  was  probated,  a  decree  in  ancillary  administration  in  Utah,  in 
which  land  there  situated  was  sold  under  the  will  by  an  adminis- 
trator with  the  will  annexed  and  the  proceeds  distributed,  is  only 
conclusive  as  to  the  land  sold  and  the  distribution  of  such  proceeds; 
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but  it  is  of  no  binding  force,  bj  way  of  estoppel,  as  a  general 
judicial  construction  of  the  will  to  be  applied  and  enforced  in 
this  state  in  the  administration  of  assets  within  the  jurisdiction  of 
its  courts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hayden  &  Hayden,  Crane  &  Woodbum  Bros.,  and  Miguel 
Estudillo,  for  Appellants. 

A.  H.  Stuttsman,  Collier  &  Camahan,  and  Purington  & 
Adair,  for  Respondents. 

SHAW,  J. — This  is  a  proceeding  under  section  1664  of 
the  Code  of  Civil  Procedure  to  obtain  a  decree  declaring  the 
succession  to  the  estate  of  Allen  G.  Campbell,  deceased.  The 
court  below  held  that  certain  provisions  of  the  will  of  the  de- 
ceased, purporting  to  dispose  of  a  large  part  of  the  estate, 
operated  to  suspend  the  absolute  power  of  alienation  of  the 
property  for  a  period  longer  than  the  lives  of  persons  in 
being  at  his  death,  that  they  were  therefore  contrary  to  sec- 
tions 715  and  716  of  the  Civil  Code  and  void,  and  that,  in 
consequence,  he  died  intestate  as  to  his  property  and  that  it 
descended  to  his  legal  heirs.  The  soundness  of  this  conclusion 
is  the  particular  question  in  the  case.  The  appellants  are 
beneficiaries  claiming  under  the  provisions  of  the  will  thus 
declared  to  be  inoperative. 

By  the  terms  of  the  will  the  executrix  was  authorized  to 
sell  any  property  of  the  estate,  at  public  or  private  sale,  with 
or  without  notice,  and  without  any  order  from  the  court. 
The  provisions  in  controversy  are  as  follows: — 

"Item.  8.  I  hereby  direct  that  all  my  coal  and  iron  mines, 
situate  in  Iron  County,  Utah,  shall  be  held  for  the  price  of 
$300,000;  that  all  my  lead,  silver  and  gold  mines,  situate  in 
Beaver  County,  Utah,  shall  be  held  for  the  price  of  $150,000 ; 
that  all  my  now  patented  lead,  silver,  gold  and  copper  mines, 
situate  in  Yellow  Pine  Mining  District,  Lincoln  County, 
Nevada,  be  held  for  the  price  of  $200,000,  and  my  Brick 
Consolidated  Gold  Mines,  situated  in  Vanderbilt  Mining  Dis- 
trict,  San  Bernardino  County,   California,  be  held  for  the 
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price  of  $500,000  until  my  said  daughter  Caroline  Neil  Camp- 
bell shall  arrive  at  the  age  of  twenty-one  years,  or  in  case  of 
her  death  before  that  time,  until  she  would  have  arrived  at 
the  age  of  twenty-one  years  if  she  had  survived,  unless  said 
properties  are  sold  before  that  time  at  the  prices  herein  stipu- 
lated; and  said  properties  as  groups,  shall  be  sold,  separately 
or  together,  when  the  price  herein  mentioned  or  more  can  be 
obtained. 

**Item  9.  When  my  said  daughter,  Caroline,  arrives  at  the 
age  of  twenty-one  years,  or  would  arrive  at  such  age,  then 
all  of  such  properties  that  may  be  undisposed  of  at  that  time 
my  said  executrix  shall  dispose  of,  for  the  best  price  obtainable 
and  divide  the  proceeds  as  hereinafter  specially  directed.  In 
no  case,  however,  shall  such  bequests  be  paid  unless  derived 
from  the  proceeds  of  such  properties  as  herein  mentioned, 
and  the  bequests  shall  be  paid  fully  in  the  order  herein  men- 
tioned." 

It  was  further  provided  by  item  12  that  the  money  received 
after  the  testator's  death  from  each  of  the  groups  of  properties 
mentioned  in  item  8,  either  from  payments  made  after  his 
death  upon  sales  made  by  him  before  death,  or  from  sales 
made  after  his  death,  should  "be  divided  and  paid  over  as 
follows":  of  the  first  six  hundred  thousand  dollars,  four 
sixths  to  his  three  children  by  his  wife,  Eleanor,  one  sixth 
to  his  son,  Charles  Rufus,  and  one  sixth  to  his  nephew, 
William  B.  Stanley ;  of  the  next  two  hundred  thousand  dollars, 
one  half  to  certain  nephews  and  nieces  and  one  half  to  Camp- 
bell University.  By  item  13  the  next  one  hundred  thousand 
dollars  of  such  money  was  bequeathed  to  his  wife,  Eleanor, 
and  by  items  4  and  14,  taken  together,  the  remainder,  and  all 
other  property  not  otherwise  specifically  disposed  of,  was 
\iven  to  his  wife,  in  trust  for  their  three  children,  to  be  held 
by  her  for  their  use  until  his  daughter  Caroline  reached  the 
age  of  twenty-one  years.  Caroline  was  bom  in  October,  1898, 
and,  hence,  will  not  be  twenty-one  years  of  age  until  October, 
1919.  It  is  claimed  that  the  effect  of  these  provisions  of  the 
will  is  to  prevent  an  absolute  disposition  of  the  property  until 
after  the  latter  date,  unless  in  the  mean  time  it  can  be  sold 
at  the  prices  fixed  in  the  will.  We  cannot  accede  to  this 
proposition. 

The  will  does  not  devise  the  lands  to  the  executrix  in  trust 
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with  power  to  sell  in  execution  of  such  trust,  nor  create  any 
trust  in  her,  except  such  as  pertains  to  her  oflSce  as  executrix 
{Bank  of  Ukiah  v.  Rice,  143  Cal.  272,  [101  Am.  St.  Rep. 
118,*  76  Pac.  1020]),  nor  does  it,  with  relation  to  the  sup- 
posed suspension  of  power,  create  any  trust  in  the  land  in 
question  here.  No  estate  or  property  whatever  is  given  to  the 
executrix,  and  without  an  estate  as  its  subject  there  can  be 
no  trust.  The  power  to  sell  is  given  to  the  executrix  in  her 
representative  capacity,  and  is  a  naked  power  not  coupled 
with  an  interest.  {Estate  of  Delaney,  49  Cal.  85;  Auguiscola 
V.  Amaz,  51  Cal.  435;  Estep  v.  Armstrong,  91  Cal.  659,  [27 
Pac.  1091] ;  Bank  of  Ukiah  v.  Rice,  143  Cal.  272,  [101  Am. 
St.  Rep.  118,  76  Pac.  1020] ;  Chaplin  on  Suspension  of  Power 
of  Alienation,  sec.  96.)  The  only  effect  of  conferring  such 
a  power  by  will  is  to  enlarge  the  legal  power  of  the  executrix 
so  that  she  can  sell  without  previous  authority  from  the  court, 
although  not  without  subsequent  confirmation.  The  condition 
that,  prior  to  October,  1919,  such  sales  shall  not  be  made 
unless  certain  prices  are  obtained,  is  a  limitation  solely  upon 
the  express  power  of  sale  given  by  the  will  to  the  executrix. 
It  does  not  and  could  not  apply  to  or  restrict  the  statutory 
powers  of  the  executrix  to  sell  under  an  order  of  the  court 
whenever  it  is  shown  to  be  necessary  to  sell  or  beneficial  to  the 
persons  interested  in  the  estate  to  do  so.  {Estate  of  Pforr, 
144  Cal.  121,  [77  Pac.  825].)  Nor  does  it  suspend  or  affect 
the  power  of  the  legatees  or  beneficiaries  of  the  fund  to  be 
created  under  the  will,  to  alienate  their  respective  interests 
in  the  fund.  It  does  not  purport  to  operate  in  any  manner 
upon  the  interests  of  the  beneficiaries,  and  therefore,  they  are 
left  free  to  dispose  of  their  rights  and  interests  in  any  law- 
ful mode.  The  giving  of  this  power  of  sale  with  the  limitation 
annexed  suspending  its  full  exercise  for  any  period,  is  not  that 
character  of  suspension  of  the  absolute  power  of  alienation 
which  is  forbidden  by  the  code.  The  prohibition  of  the  code 
is  directed  toward  the  suspension  of  the  power  when  exercised 
by  those  who  hold  or  control  the  estate,  or  some  interest  there- 
in, and  not  to  provisions  limiting  the  naked  power  to  sell 
given  to  one  without  any  interest  whatever,  such  as  an  execu- 
tor or  agent.  The  testator  was  at  liberty  to  either  give  or 
withhold  the  special  power  to  sell,  and,  if  given,  to  attach  to 
it  such  limitations  as  he  saw  fit.    But  in  whatever  form  he 
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chose  to  leave  it,  it  would  not  affect  the  general  power  of 
alienation  of  the  estate,  either  by  the  executrix  under  order 
of  the  court,  or  by  the  persons  to  whom  the  property  was 
given.  If  there  is  any  infraction  of  the  rule  forbidding  such 
suspension,  it  does  not  arise  from  the  limitation  upon  the 
power  of  the  executrix  to  sell. 

The  contention  of  the  respondents  appears  to  be  that  the 
disposition  of  the  property  made  by  the  will  is  of  such  a  char- 
acter that  it  of  necessity  prevents  the  alienation  thereof  by 
the  persons  interested,  except  for  the  fixed  prices,  until  after 
October,  1919.  This  proposition  assumes  either  that,  during 
this  period,  there  can  be  no  alienation  except  by  the  executrix 
under  the  power  given  in  the  will,  or  that  the  persons  in 
whom  the  estate  vests  at  the  death  of  the  testator  are  deprived 
of  such  power  during  the  said  i)eriod.  We  think  this  proposi- 
tion is  not  maintainable.  The  property  of  a  decedent  vests 
immediately  ux>on  his  death,  either  in  his  heirs  or  in  the 
devisees  and  legatees.  (Civ.  Code,  sees.  1341,  1384;  Estep  v. 
Armstrong,  91  Cal.  659,  [27  Pac.  1091] ;  Estate  of  Delany, 
49  Cal.  85.)  When  property  is  vested,  without  valid  limita- 
tions to  the  contrary,  the  power  of  alienation  goes  with  it  as 
a  concomitant  of  ownership.  (Chaplin  on  Suspension,  sec. 
61,  note  2;  Williams  v.  William^s,  73  Cal.  102,  [14  Pac.  394] ; 
Toland  V.  Tolmd,  123  Cal.  143,  [55  Pac.  681] ;  In  re  Winter, 
114  Cal.  188,  [45  Pac.  1063].)  If  the  will  vests  in  any  person 
the  present  title  to  any  interest  or  estate,  other  than  in  trust, 
a  provision  directly  or  indirectly  restraining  such  person  from 
alienating  it,  would  be  repugnant  to  the  particular  interest 
created,  and  consequently  void.  (Civ.  Code,  sec.  711.) 
Hence,  since  there  is  no  trust  created,  if  the  legal  effect  of 
the  will  is  to  vest  the  present  title  to  the  entire  fee  in  persons 
ascertained  and  in  being,  although  different  interests  or  rights 
therein  are  given  to  each  of  such  persons,  the  interest  of  each 
person  can  be  conveyed  immediately  and  the  collective  trans- 
fers of  all  the  interested  persons  will  convey  the  absolute 
fee.  The  power  of  alienation  is  not  suspended  when  there 
are  persons  in  being  by  whom  an  absolute  interest  in  posses- 
sion can  be  conveyed.  (Civ.  Code,  sec.  716.)  Such  convey- 
ance may  be  consummated  either  by  the  joint  act  of  all,  or 
by  the  separate  and  independent  conveyances  of  the  several 
persons  seized  of  the  interests.    "Whenever  there  is  in  being 
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a  representative  for  each  estate,  interest,  right  and  possibility, 
present  and  future,  vested  and  contingent,  each  capable  of 
alienating — if  he  wishes — ^the  estate  or  interest  represented 
by  him,  there  can  be  no  suspension.  For  the  various  estates 
and  interests  constitute  amongst  them  the  makings  of  an 
absolute  fee;  and  if  by  releases  or  conveyances  to  a  common 
grantee,  these  can  be  consolidated  in  one,  the  consolidated 
estate  thus  formed  is,  of  necessity,  an  absolute  fee  in  posses- 
sion." (Chaplin  on  Suspension,  sec.  64;  Gray  on  Perpetuities, 
sec.  274.)  The  limitation  upon  the  x>ower  of  sale  given  to  the 
executrix  does  not  affect  this  rule  in  the  least,  for  the  execu- 
trix, as  we  have  seen,  has  not,  in  her  representative  capacity, 
any  interest  in  the  property,  but  only  a  naked  power. 

The  fact  that  some  of  the  interested  persons  are  minors, 
incapable  of  executing  a  valid  conveyance  except  by  the 
intervention  of  the  court,  does  not  bring  the  case  within  the 
prohibition.  The  suspension  of  power  as  to  the  minors'  in- 
terests, in  such  a  case,  would  not  be  made  by  the  wiH.  but  by 
the  law.  The  prohibition  is  against  those  limitations  upon 
the  power  of  alienation  which  may  be  imposed  by  dispositions 
of  property,  and  not  against  limitations  made  by  the  law 
upon  the  capacity  to  convey.  "The  suspension  of  the  power 
of  alienation  which  is  prohibited  by  statute  is  such  as  arises 
from  the  terms  of  the  instrument  by  which  the  estate  is 
created,  and  not  such  as  exists  outside  of  that  instrument — 
as  a  disability  of  a  person  in  whom  an  interest  is  vested,  or 
the  delay  incident  to  procuring  an  order  of  court  for  the  sale 
or  its  confirmation."  (Estate  of  Pforr,  144  Cal.  121,  [77 
Pac.  825].)  **The  suspension  must  be  by  virtue  of  some  pro- 
vision in  the  instrument  by  which  the  limitation,  condition, 
or  estate  is  created,  and  the  power  is  not  suspended  by  a  mere 
direction  in  the  instrument  to  make  a  sale  or  other  alienation 
of  the  land  after  a  designated  period  of  time."  {Toland  v. 
Tolmd,  123  Cal.  143,  [55  Pac.  681].) 

It  cannot  be  doubted  that  the  interests  created  by  the  will 
in  the  property  of  the  estate  are  all  vested  interests.  No  sp>e- 
cific  disposition  is  made  of  the  rents,  issues,  proceeds,  or  profits 
of  the  mines  mentioned  in  item  8,  which  may  accrue  during  the 
time  between  the  death  of  the  testator  and  the  sale  of  the 
property.  The  funds  arising  from  these,  therefore,  fall  into 
the  residue  disposed  of  by  items  4  and  14,  and  the  right 
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thereto  is  thereby  vested  in  the  wife  as  trustee  for  the  desig- 
nated children.  The  respective  rights  of  the  several  legatees 
in  the  proceeds  of  the  lands  when  sold,  although  such  shares 
of  the  proceeds  cannot  be  received,  nor  the  actual  sum  pay- 
able to  each  ascertained,  until  the  sales  are  made,  are  never- 
theless interests  which  vested  upon  the  death  of  the  testator, 
the  enjoyment  only  being  postponed  until  the  fund  out  of 
which  payment  was  to  be  made  should  be  realized.  The  fact 
that  as  to  those  entitled  after  the  legacies  to  the  children  and 
the  nephew  were  satisfied,  it  could  not  be  ascertained  whether 
or  not  they  would  receive  anything  until  sufficient  sales 
should  be  made  to  satisfy  the  prior  charges,  does  not  prevent 
the  vesting  of  those  interests  in  like  manner.  The  right  to  the 
shares  vested  immediately,  subject  only  to  be  defeated  by  the 
failure  of  the  property  to  produce  sufficient  funds  wherewith 
to  pay  them.  **It  may  be  laid  down  as  a  general  rule  that 
where,  by  a  will,  shares  or  interests  in  real  or  personal  estate 
to  be  ascertained  by  a  division,  are  given,  or  where  the  real 
estate  is  directed  to  be  sold  and  the  proceeds  divided,  the 
estate  or  interest  of  the  devisee  or  legatee  in  the  property  to 
be  divided  or  converted  is  a  vested  interest  before  the  con- 
version or  division,  and  that  limitations  over  to  take  effect  in 
case  of  the  death  of  those  first  designated  prior  to  the  division 
or  sale  must  be  held  to  refer  to  the  time  appointed  for  the 
division  or  sale,  and  not  to  the  period  of  their  completion, 
unless  the  language  of  the  will  clearly  and  unequivocally 
expressed  an  intention  that  the  vesting  shall  be  postponed 
until  such  completion.    .    .     . 

*'A  similar  rule  is  applied  to  gifts  of  shares  or  legacies  to 
be  paid  out  of  a  fund  or  surplus  to  be  collected  in  or  ascer- 
tained and  divided;  and  in  those  cases  the  interests  of  the 
legatees  are  held  to  vest  absolutely  before  the  fund  is  collected, 
or  the  surplus  ascertained,  or  division  actually  made.  .  .  . 
The  uncertainty  as  to  the  shares  is  no  obstacle  to  such  a  vest- 
ing; a  vested  estate  can  exist  in  an  undivided  share  as  well  as 
in  a  specific  piece  of  land;  and  it  is  not  necessary  that  the 
share  should  be  ascertained  by  separation,  provided  the  rule 
for  its  ascertainment  is  established."  {Manice  v.  Manice,  43 
N.  Y.  368;  Erne's  Executrix  v.  Ycm  Schaick,  20  Wend.  564; 
Wetherhead  v.  Stoddard,  58  Vt.  632,  [56  Am.  Rep.  573,  5  Atl. 
517] ;  Robels  v.  Carning,  89  N.  T.  225 ;  Henderson  v.  Bender- 
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son,  113  N.  T.  1,  [20  N.  E.  814] ;  Millard's  Appeal,  87  Pa,  St 
457;  In  re  Winter,  114  Cal.  188,  [45  Pac.  1063].) 

The  bequest  of  the  six  shares  to  the  children  and  nephew  is 
not  made  to  them  as  a  class,  as  was  the  case  in  Estate  of  Win- 
ter,  114  Cal.  116,  [45  Pac.  1036],  but  to  each  severally.  Nop 
is  the  right  to  share  in  the  fund  contingent,  as  in  that  case, 
upon  survival  until  division  take  place.  The  language  of  the 
opinions  in  Estate  of  Walkerly,  108  Cal.  644,  [49  Am.  St.  Eep. 
97,  41  Pac.  772],  and  Estate  of  Caverly,  119  Cal.  409,  [51  Pac 
629],  was  used  with  reference  to  the  fact,  apparent  in  those 
cases,  that,  by  the  terms  of  the  instruments  there  under  con- 
sideration, a  trust  was  created  in  fee  which  was  vested  in 
trustees  absolutely  for  that  purpose,  and  such  trustees  were, 
by  the  terms  of  the  trust,  forbidden  to  convey  within  a  certain 
prescribed  period,  and  that,  consequently,  *  during  that  time 
there  were  no  persons  who  could  convey  the  present  estate. 
Those  cases  are  distinguished  from  the  present  case  by  the  fact 
that  in  this  case  no  trust  has  been  created  and  the  interests  all 
vest  in  persons  who  can  convey  immediately. 

These  respective  interests  in  the  proceeds  of  the  contem- 
plated sales,  thus  vested  in  the  beneficiaries,  coupled  with  the 
right  vested  in  the  wife  as  trustee  to  receive  the  intervening 
rents  or  mining  proceeds,  constitute  the  entire  beneficial  in- 
terest and  estate  in  the  lands.  If  there  remains  any  other 
existing  estate,  right,  title,  or  interest  therein,  legal  or  equi- 
table, remaining,  it  is  the  barren,  formal,  legal  title  for 
so  long  a  time  as  may  elapse  between  the  death  of  the  tes- 
tator and  the  sale.  {Bank  of  Ukiah  v.  Rice,  143  Cal.  271,  [101 
Am.  St.  Rep.  118,  76  Pac.  1020].)  No  disposition  appears  to 
have  been  made  of  this  formal  title,  unless  it  is  included  in 
the  residue  given  to  the  wife  in  trust.  It  is  not  necessary  to 
determine  what  has  become  of  it,  for,  in  any  case,  it  is  vested, 
and  the  will  does  not  directly  or  indirectly  forbid  or  prevent 
a  transfer  of  it  by  the  persons  in  whom  it  is  vested,  whether 
it  be  in  the  wife  as  trustee,  in  the  heirs  at  law,  or  in  the  bene- 
ficiaries. All  the  interests  being  vested,  there  being  no  valid 
attempt  to  forbid  any  persons  seized  of  any  particular  inter- 
ests or  estates  from  conveying  the  same,  and  the  persons  in 
whom  they  are  vested  being  ascertained,  it  follows,  under  the 
rules  we  have  stated,  that  a  present  alienation  of  the  absolute 
fee  is  at  any  time  possible,  and  hence  that  there  is  no  invalid- 
ity in  the  portions  of  the  will  attacked. 
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We  have,  so  far,  treated  the  case  upon  the  assumption  that 
the  disposition  of  the  residue  of  the  estate  to  the  wife,  in  trust 
for  the  three  designated  children,  is  valid.  It  is  contended  that 
it  is  void  because  it  leaves  no  power  of  disposition  of  the 
corpus  of  such  residue  in  any  person  in  being  until  the  time 
when  the  child  Caroline  arrives  at  the  age  of  twenty-one  years. 
We  do  not  wish  to  be  understood  as  expressing  any  opinion 
ui)on  the  validity  of  this  part  of  the  will.  The  appellants 
herein  are  not  interested  in  the  residue,  and  the  validity  of 
the  disposition  made  of  it  does  not  affect  the  validity  of  their 
specific  legacies,  and  is  not  involved  in  the  case  as  presented 
on  this  appeal.  If  it  is  invalid,  the  residue  may  go  absolutely 
to  the  legal  heirs,  but  whether  so  or  not,  the  appellants  will 
first  be  entitled  to  receive  their  respective  special  bequests  or 
devises.  What  becomes  of  the  residue  after  they  are  paid,  is 
of  no  importance  to  them  so  far  as  the  legacies  are  concerned. 

In  view  of  the  necessity''  of  reversing  the  judgment  appealed 
from  and  the  possibility  of  another  trial,  w^  find  it  necessary 
to  consider  another  point  presented  in  the  record.  The  testa- 
tor was,  at  the  time  of  his  death,  domiciled  in  Riverside 
County,  in  this  state,  and  the  will  was  there  first  probated. 
Subsequently,  the  will  was  admitted  to  probate  in  the  state  of 
Utah,  and  ancillary  administration  was  had  there  through 
an  administrator  with  the  will  annexed,  appointed  by  the 
courts  of  that  state,  in  which  a  large  part  of  the  land  involved 
in  the  controversy  is  situated.  The  administrator  with  the  will 
annexed  reported  to  the  courts  of  that  state  a  sale  of  some 
of  the  property  there  situated,  made  by  him  without  any  order 
of  the  court  and  at  a  price  much  less  than  that  fixed  by  the 
will,  and,  of  course,  within  the  prohibited  period.  By  regular 
proceedings  for  that  purpose  in  the  courts  of  that  state,  the 
sale  was  confirmed.  Afterwards,  under  a  decree  of  the  Utah 
court,  regularly  made,  a  distribution  was  ordered  to  be  made 
of  the  net  proceeds  of  this  sale  to  the  three  children,  son,  and 
nephew,  named  in  the  first  clause  of  item  12  of  the  will,  and 
the  sums  distributed  were  paid  to  the  several  i)ersons  accord- 
ingly. It  is  now  claimed  by  the  appellants  that  this  judgment 
of  the  Utah  court  is  a  conclusive  adjudication  of  the  validity 
of  the  provisions  of  the  will  here  involved,  binding  not  only 
upon  the  courts  of  Utah,  but  also  upon  the  courts  of  this  state 
and  upon  all  the  persons  concerned  in  the  estate  anywhere, 
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and  that  it  determines,  in  eflfect,  that  the  power  of  sale  given 
to  the  executrix  may  be  exercised  by  an  administrator  with 
the  will  annexed,  and  that  it  may  be  exercised  by  him  without 
regard  to  the  prices  fixed  in  the  will  and  at  any  time  within  the 
forbidden  period.  To  this  proposition  we  cannot  agree.  The 
judgment  of  the  Utah  court  doubtless  is  conclusive  as  to  the 
land  sold  and  as  to  the  proceeds  distributed  under  it.  Possibly 
it  may  be  binding  as  to  future  sales  in  that  state  and  as  to 
the  construction  of  the  will  with  respect  to  property  in  that 
state,  but  upon  this  point  we  express  no  opinion.  We  are  sat- 
isfied, however,  that  it  is  of  no  binding  force  as  a  general 
judicial  construction  of  the  will  to  be  applied  and  enforced 
in  this  state  in  the  administration  of  assets  within  the  juris- 
diction of  the  courts.  It  does  not  constitute  an  estoppel 
against  the  respondents  in  the  case  at  bar. 
The  judgment  is  reversed. 

Angellotti,  J.,  tad  Shaw,  J.,  concurred. 


[Sac.  Nos.  1374,  1454.    Department  One. — September  24,  1906.] 
ELIZABETH  HOYT,  Appellant,  v.  E.  C.  HAET,  Respondent. 

Watee-Rights  —  Ditches  —  Common  Easements  —  Decree  Settuno 
Rights — Division  or  Watee — Modification  op  Ditch^-Injunc- 
TION. — ^In  an  action  to  enforce  an  easement  in  ditches  across  de- 
fendant's land,  a  decree,  based  upon  the  findings  which  determined 
that  plaintiff  and  defendant  had  common  easements  in  the  ditches^ 
and  made  a  proper  division  of  the  waters,  and  protected  by  in- 
junction the  rights  awarded  to  plaintiff,  and  protected  the  right 
awarded  to  defendant,  by  ordering  filled  to  its  former  capacity  a 
ditch  wrongfully  enlarged  by  plaintiff,  and  by  enjoining  interfer- 
ence by  plaintiff  with  defendant's  rights  as  fixed  by  the  decree, 
or  as  to  his  premises,  except  to  clean  out  and  repair  the  ditches 
to  protect  the  rights  awarded  to  plaintiff,  does  not  fall  short,  in 
any  degree,  of  securing  the  full  rights  of  the  plaintiff,  as  settled 
by  the  findings  and  decree. 

Id. — Rights  of  Owner  of  Servient  Estate. — The  owner  of  a  servient 
estate  may  use  it  in  any  manner  that  is  consistent  with  the  enjoy- 
ment of  the  easement;  and  where  the  enjoyment  thereof  by  the 
plaintiff  is  not  exclusive,  may  have  a  common  use  thereof  which 
does  not  interfere  with  the  plaintiff's  use. 
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Id. — Special  Verdict  of  Juby — Adoption  by  Court — Suppictency  op 
Findings. — Where  a  special  verdict  of  a  jury  determined  the 
issues  between  the  parties,  the  adoption  thereof  by  the  court  obvi- 
ated the  necessity  of  further  finding  thereupon. 

Id.  —  Immaterial  Omissions  in  Findings  —  Former  Judgment  — 
Threats  to  CJontinub  InterI'erence. — It  was  immaterial  to  omit 
to  find  upon  a  plea  of  a  former  judgment  in  answer  to  defendant's 
cross-complaint  determining  that  plaintiff  had  an  easement  across 
defendant's  land,  which,  if  found  upon  would  entitle  her  to  no 
greater  rights  than  those  awarded  her  by  the  findings  and  decree.^ 
It  was  also  immaterial  to  omit  to  find  upon  an  issue  of  threats  of 
the  defendant  to  continue  interference  with  plaintiff's  rights,  where 
such  rights  are  protected  by  the  injunction  awarded  to  plaintiff. 

Id, — Costs  in  Equity — Discretion  —  Statutory  Provisions  —  Action 
Involving  Real  Estate — Protection  of  Easement. — The  general 
rule  that  in  suits  in  equity  the  costs  may  be  apportioned  according 
to  the  discretion  of  the  court  has  been  modified  in  this  state  by 
statutory  provisions  regulating  the  allowance  of  costs.  An  action 
involving  the  protection  of  an  easement  over  defendant's  land,  in 
which  issue  is  joined  upon  the  easement,  is  an  action  involving 
the  title  or  possession  of  real  estate,  within  the  fifth  subdivision 
of  section  1022  of  the  Code  of  Civil  Procedure,  which  declares 
that  costs  are  to  be  allowed  of  course  upon  a  judgment  in  plain- 
tiff's favor,  though  plaintiff  recovers  only  a  portion  of  the  title 
or  possession  involved.  The  form  of  the  action,  and  the  fact  that 
equitable  relief  is  sought,  are  immateriaL 

Id. — Cross-Complaint  Involving  Easement — Partial  Belief — ^Appor- 
tionment OP  Costs — Error  not  Shown. — Where  there  was  also  a 
eross-complaint,  upon  which  issue  was  joined  and  partial  relief 
awarded  to  the  defendant,  and  the  costs  were  apportioned  between 
the  parties,  and  no  error  appears  upon  the  record,  it  will  not  b4 
presumed  that  the  rights  of  plaintiff  were  injuriously  affected  by 
the  apportionment  of  the  costs  between  the  parties. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County  and  from  an  order  denying  a  new  trial.  J.  S. 
Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  S.  Taylor,  for  Appellant 

The  main  issue  being  for  the  recovery  of  real  estate,  appel- 
lant was  entitled  to  judgment  upon  the  verdict  as  matter  of 
right,  by  force  of  the  verdict.  {Reiner  v.  Schroeder,  146  Cal. 
411,  80  Pac.  517.)  The  decree  is  not  consistent  with  the  prior 
judgment  between  the  same  parties  in  favor  of  the  plaintiff. 
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The  decree  erroneously  allows  the  defendant  to  change  the 
easement. 

Gillis  &  Tapscott,  for  Resiwndent. 

The  decree  does  not  change  the  easement,  but  determines  the 
extent  thereof,  as  fixed  by  the  special  verdict  and  findings,  and 
fully  protects  the  rights  of  both  parties.  The  owner  of  an 
easement  cannot  change  its  character,  or  materially  increase 
the  burden  on  the  servient  tenement,  as  plaintiff  attempted  to 
do,  but  it  was  to  remedy  his  wrong.  (Purvis  v.  People's  Ditch 
Co.,  104  Cal.  248,  37  Pac.  922;  Learned  v.  Castle,  78  Cal.  454, 
461,  463,  18  Pac.  872,  21  Pac.  11.)  Water-rights  may  be  parti- 
tioned in  equity.  (Head  v.  Amoskeog  Mfg.  Co.,  113  U.  S.  9, 
21,  5  Sup.  Ct.  441.) 

SLOSS,  J. — The  plaintiff  prosecutes  two  separate  appeals, 
one  from  the  judgment,  and  one  from  an  order  denying  a  mo- 
tion for  new  trial.    Both  may  be  considered  in  a  single  opinion. 

The  plaintiff  and  the  defendant  are  owners  of  adjoining 
tracts  of  agricultural  land  in  Siskiyou  County,  plaintiff's  hold- 
ing lying  to  the  west  of  defendant's.  On  the  easterly  side  of 
the  defendant's  land  there  runs  an  irrigating  ditch,  variously 
designated  in  the  record  as  the  **  Miller,  Hoyt  and  Casedy 
Ditch"  and  as  the  ** Burgess  Ditch,"  and  each  of  the  parties 
claims  an  interest  in  a  portion  of  the  waters  flowing  through 
it.  The  complaint  alleges  that  the  plaintiff  is  the  owner  of 
two  hundred  inches,  measured  under  a  four-inch  pressure,  of 
the  waters  flowing  through  such  ditch,  which  is  stated  to  have 
a  capacity  of  eight  hundred  inches.  It  is  alleged  that  for  forty 
years  the  plaintiff  and  her  predecessors  have  conducted  their 
share  of  the  waters  of  the  Burgess  ditch  over  the  lands  of  the 
defendant  through  a  certain  ditch  and  waterway,  the  course 
of  which  is  described,  and  that  they  have  so  conducted  such 
waters  continuously,  adversely,  and  under  a  claim  of  right. 
The  complaint  further  sets  forth  that  in  May  and  June,  1903, 
while  the  plaintiff  was  on  defendant's  land,  cleaning  out  the 
ditches  and  waterways  connecting  with  her  land,  the  defend- 
ant drove  off  her  workmen  and  filled  up  the  ditches,  to  her 
damage  in  the  simi  of  two  thousand  dollars.  The  prayer  is 
for  judgment  for  the  damage  sustained,  and  for  an  injunction 
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restraining  the  defendant  from  preventing  plaintiflE  from  en- 
tering upon  his  lands  and  cleaning  out  the  ditches  across  the 
same  and  restraining  the  defendant  from  filling  up  said  ditches 
or  interfering  with  the  flow  of  plaintiff's  waters  therein.  A 
temporary  injunction,  restraining  these  acts,  was  granted. 

The  answer  denies  that  the  Burgess  ditch  is  capable  of  carry- 
ing more  than  six  hundred  inches  of  water,  denies  that  plain- 
tiff is  the  owner  of  two  hundred  inches  of  the  water  carried  in 
it,  and  alleges  that  the  Burgess  ditch  does  not  carry  a  steady 
and  uniform  flow  of  water,  and  that  its  owners  are  entitled 
not  to  a  definite  or  fixed  amount  measured  in  inches,  but  only 
to  a  certain  proportion  of  the  water  flowing  in  said  ditch,  the 
plaintiff's  share  being  one  eighth  of  such  water.  It  is  alleged 
that  the  defendant  owns  five  eighths  of  the  water  flowing 
through  the  Burgess  ditch,  and  that  he  has  an  interest  in  the 
other  two  eighths,  subject  to  the  right  of  C.  Henry  Haight  to 
first  use  them  for  irrigating  his  lands.  The  answer  denies  that 
plaintiff  has  received  her  share  of  the  water  through  any 
defined  channel  or  watercourse  across  his  lands,  but  asserts 
that  he,  the  defendant,  has  used  certain  ditches  to  spread 
water  from  the  Bui^ess  ditch  over  his  own  property,  and  that 
plaintiff's  water  has  come  to  her  partly  through  these  ditches, 
and  partly  by  overflow  on  the  surface  of  the  soil.  The  de- 
fendant alleges,  further,  that  plaintiff  had  come  upon  his  land 
and  torn  out  of  his  ditches  a  number  of  dams  and  gates  and 
had  dug  new  ditches,  deepened  the  old  ones,  and  so  prevented 
defendant  from  using  his  irrigating  system.  The  plaintiff's 
allegation  of  damage  is  denied. 

In  a  cross-complaint  the  defendant  sets  up  substantially  the 
same  matters  pleaded  in  the  answer,  asks  that  the  court  divide 
the  waters  of  the  Burgess  ditch  according  to  the  rights  of  the 
parties,  that  plaintiff  be  required  to  conduct  her  waters  by  a 
route  to  be  directed  by  the  court,  outside  of  defendant's  irri- 
gated premises,  and  that  plaintiff  be  enjoined  from  interfering 
with  defendant's  dams  or  ditches.  Plaintiff's  answer  to  the 
cross-complaint  asserts  that  the  Burgess  ditch  has  a  capacity 
of  one  thousand  six  hundred  inches,  denies  the  commission  of 
the  wrongful  acts  charged  against  her  in  the  cross-complaint, 
and  sets  up  a  prior  judgment  by  which  it  was  determined  that 
the  plaintiff  was  the  owner  of  a  ditch  and  waterway  across 
the  lands  of  defendant  for  the  purpose  of  conveying  her  waters 
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through  said  lands  of  defendant.  This  judgment  is  asserted 
as  an  estoppel  precluding  defendant  from  asserting  that  plain- 
tiflP  is  not  the  owner  of  said  ditch  and  waterway.  By  order 
of  the  court,  C.  Henry  Haight  was  brought  in  as  a  party, 
and  filed  a  pleading  asserting  a  claim  to  two  eighths  of  the 
water  of  the  Burgess  ditch.  As  his  rights  are  not  here  in  dis- 
pute, they  need  not  be  further  considered. 

The  cause  was  tried  before  a  jury,  which  returned  a  general 
verdict  in  favor  of  the  plaintiff,  assessing  her  damages  at  one 
dollar,  and,  in  addition,  specially  found  as  follows:  **lst.  We 
find  that  Mrs.  Hoyt  owns  Yq  of  the  Miller,  Hoyt  and  Casedy 
ditch.  2d.  The  said  %  to  be  delivered  over  the  premises  of 
E.  C.  Hart  and  through  what  is  known  as  the  B  ditch.  3d. 
Water  to  be  measured  at  the  point  taken  from  the  Miller,  Hoyt 
and  Casedy  ditch  between  one  foot  and  100  feet  north  of  where 
the  back  ditch  leaves  the  Miller,  Hoyt  and  Casedy  ditch.  4tlu 
Measuring-box  to  be  placed  in  the  west  end  of  the  B  ditch 
between  one  foot  and  100  feet  from  the  fence  or  Hoyt  line. 
5th.  Mrs.  Hoyt  to  pay  %  of  the  expense  for  keeping  up  the 
said  waterway  and  not  to  interfere  in  any  way  with  the  irri- 
gating water  system  of  the  defendant.'*  The  court  made  its 
findings  of  fact,  in  which  it  set  forth  the  foregoing  verdict  and 
special  findings  of  the  jury,  and,  as  it  recites,  **  after  fully  con- 
sidering the  verdict  and  findings  of  the  jury,'*  it  found  that 
.  the  full  capacity  of  the  Burgess  ditch  is  not  more  than  six 
hundred  inches;  that  the  water  actually  carried  in  it  during 
the  irrigating  season  varies  from  time  to  time,  at  times  getting 
as  low  as  from  forty  to  sixty  inches ;  that  the  plaintiff  and  her 
predecessors  owned  an  undivided  one  eighth  of  these  waters, 
and  the  defendant.  Hart,  five  eighths,  Haight  having  a  first 
right  to  the  remaining  two  eighths;  that  plaintiff's  proportion 
at  no  time  exceeds  seventy-five  inches;  that  plaintiff  and  her 
predecessors  have  for  many  years  conducted  their  one  eighth 
part  of  the  waters  of  the  Burgess  ditch  over  defendant's  land 
through  ditches  and  waterways  in  a  described  course;  that 
since  the  commencement  of  the  action  the  plaintiff  has  mate- 
rially enlarged  and  deepened  one  of  the  ditches  running 
through  defendant's  land,  and  has  torn  out  defendant's  dama 
and  turnouts ;  that  said  ditch  has  been  so  enlarged  that  stock 
cannot  cross  it  safely,  and  wagons  or  farming  machinery  can- 
not be  driven  over  it;  that  these  operations  have  prevented 
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defendant  from  using  for  irrigation  his  share  of  the  waters.  It 
is  found  that  these  ditches  through  defendant's  land  were  con- 
structed by  him  and  his  predecessors,  and  that  for  forty  years 
said  ditches  have  been  used  for  irrigating  the  Hart  premises. 

Following  these  findings  there  was  a  decree  or  judgment, 
which,  after  setting  forth  the  rights  of  the  parties  to  the  waters 
of  the  Burgess  ditch,  and  the  plaintiff's  easement  over  the 
premises  of  the  defendant.  Hart,  as  described  in  the  findings, 
declares  that  said  easement  of  plaintiff  is  held  by  her  in  com- 
mon with  defendant,  Hart,  ''and  he  has  the  right  to  conduct 
his  waters  through  said  ditches,  etc.  jointly  with  plaintiff  and 
to  the  extent  hereinafter  specified."  The  decree  then  provides 
for  a  division  of  the  waters  of  the  Burgess  ditch  by  means  of 
a  dividing  box,  and  enjoins  the  defendant,  Hart,  from  dam- 
ming or  filling  up  the  ditches  in  which  plaintiff  has  an  ease- 
ment so  as  to  reduce  their  carrying  capacity  to  less  than 
seventy-five  inches,  *  *or  from  in  any  way  or  manner  interfering 
with  or  arresting  or  diminishing  the  flow  of  water  therein  to 
which  the  plaintiff,  Elizabeth  Hoyt,  is  at  any  time  entitled  to 
have  and  receive  as  her  proportionate  share  of  the  waters  of 
said  Burgess  ditch;  provided,  however,  that  said  defendant. 
Hart,'*  shall  be  permitted  to  fill  up  said  ditches  so  that  they 
shall  be  as  they  were  before  plaintiff  deepened  them,  and  to 
use  said  ditches  in  common  with  plaintiff  for  carrying  his 
own  waters;  ** provided,  however,  that  he  at  no  time  prevents 
the  one  eighth  of  the  waters  of  the  said  Burgess  .  .  . 
ditch  from  flowing  down  through  said  ditches."  The  plain- 
tiff is  by  the  decree  enjoined  from  interfering  with  Hart's 
premises  or  his  irrigating  system,  exdept  for  the  purpose  of 
cleaning  out  and  repairing  the  ditches  and  waterways  in  which 
she  has  an  easement.  The  costs  are  evenly  divided  between  the 
parties,  and  judgment  is  given  to  plaintiff  for  $23.60,  the 
excess  of  her  costs,  as  taxed,  over  one  half  of  the  costs  of  both. 

It  has  seemed  necessary  to  make  this  somewhat  extended 
statement  of  the  pleadings,  and  the  proceedings  culminating 
in  the  decree,  in  order  that  the  points  made  by  the  plaintiff  on 
her  appeals  may  be  clearly  set  forth  and  discussed. 

The  appellant's  principal  objection  is  directed  against  the 
provisions  of  the  decree  which  declare  her  right  to  an  easement 
across  defendant's  land.  It  is  claimed  that  the  decree,  in  au- 
thorizing the  defendant  to  use  the  ditches  running  over  his 
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land  in  common  with  the  plaintiff,  deprives  the  plaintiff  of  the 
fixed  and  definite  easement  claimed  by  her.  But  we  fail  to  see 
that  these  provisions  of  the  decree  fall  short  in  any  degree  of 
securing  to  the  appellant  her  full  rights.  It  having  been  found 
that  the  water  to  which  she  is  entitled  is  only  one  eighth  of 
that  flowing  in  the  Burgess  ditch,  and  that  this  one  eighth  at 
no  time  exceeds  seventy-five  inches,  she  is  awarded  by  the 
decree  a  right  to  carry  her  share  of  the  water  over  the  de- 
fendant's land  through  the  ditches  and  waterways  in  which 
she  has  claimed  a  right  to  carry  it.  It  is  true  that  defendant 
is  also  permitted  to  use  these  waterways,  but  his  use  can  never, 
under  the  terms  of  the  decree,  infringe  upon  her  rights.  He 
is  restrained  from  reducing  these  ditches  so  that  their  carry- 
ing capacity  will  be  less  than  seventy-five  inches,  or  from 
diminishing  the  flow  of  waters  to  which  plaintiff  is  entitled, 
and  his  right  to  use  the  ditches  is  expressly  made  subject  to 
the  proviso  that  he  at  no  time  prevents  plaintiff's  one  eighth 
of  the  waters  of  the  Burgess  ditch  from  flowing  through  the 
connecting  ditches.  There  is  no  inconsistency  between  the 
portion  of  the  decree  declaring  that  plaintiff  has  an  easement 
in  these  ditches  and  that  portion  which  grants  to  defendant 
the  right  to  use  the  ditches  jointly  with  plaintiff  for  the  pur- 
pose of  carrying  his  waters.  The  easement  is  a  right  to  use 
the  lands  of  the  defendant  for  conducting  her  waters  to  her 
lands.  It  can  coexist  with  a  right  in  the  defendant  or  any 
one  else  to  use  the  same  waterways,  so  long  as  such  use  does 
not  restrict  or  interfere  with  the  right  owned  by  the  plaintiff. 
It  would  not  be  claimed  that  merely  because  A  has  a  right 
of  way  over  B's  land,  B  cannot  under  any  circumstances  use 
the  portion  of  his  land  affected  by  the  easement  in  a  manner 
which  does  not  infringe  upon  the  exercise  of  such  easement. 
It  is  well  settled,  as  a  general  proposition,  that  the  owner  of 
the  servient  estate  may  use  his  property  in  any  manner  and 
for  any  purpose  consistent  with  the  enjoyment  of  the  ease- 
ment. '*Thus  in  a  case  of  a  way  the  owner  of  the  servient 
estate  may  use  the  land  over  which  it  passes  in  any  manner 
which  does  not  materially  impair  or  unreasonably  interfere 
with  its  use  as  a  way.  He  may  himself  use  it  as  a  way  .  .  . 
unless  the  rights  of  the  owner  of  the  easement  are  exclusive." 
(14  Cyc.  1208,  and  cases  cited.)  In  the  case  at  bar  there  is 
no  allegation  that  the  plaintiff's  right  was  exclusive.     The 
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court  found,  and  the  evidence  fully  supported  the  finding, 
that  for  forty  years  the  defendant  and  his  grantors  had  used 
the  ditches  as  a  portion  of  the  irrigating  system  of  the  Hart 
lands.  This  finding,  which  was  within  the  issues,  necessarily 
called  for  the  adjudication  that  Hart  might  continue  to  use 
these  ditches,  provided  that  he  so  used  them  as  not  to  interfere 
witJi  plaintiff's  right. 

It  is  suggested  that  as  defendant  is  permitted  to  reduce 
the  capacity  of  the  ditches  to  seventy-five  inches,  and  to  use 
them  in  common  with  plaintiff,  the  plaintiff  may  be  restricted 
to  one  half  of  the  capacity  of  a  ditch  which  when  full  is  only 
large  enough  to  accommodate  the  flow  to  which  she  is  entitled 
— ^viz.  seventy-five  inches.  In  answer  to  this  it  is  sufiScient  to 
say  that  defendant's  right  to  use  the  ditches  is  always  subject 
to  the  proviso  that  he  shall  not  interfere  with  the  flow  to 
which  plaintiff  is  entitled.  If  the  ditches  be  reduced  to  a 
capacity  of  seventy-five  inches,  defendant  will  be  entitled  to 
use  them  only  when  plaintiff's  one-eighth  share  of  the  waters 
of  the  Burgess  ditch  amounts  to  less  than  seventy-five  inches, 
and  then  only  to  such  extent  as  will  not  prevent  plaintiff  from 
receiving  her  full  one-eighth  share. 

There  is  no  force  in  the  contention  that  the  court  failed  to 
find  upon  material  issues.  The  issue  raised  by  the  allegation 
(and  denial)  that  defendant  trespassed  upon  plaintiff's  ease- 
ment to  her  damage  is  determined  by  the  verdict  of  the  jury, 
which,  from  the  findings  and  the  judgment,  appears  to  have 
been  adopted  and  accepted  by  the  court.  Such  adoption  obvi- 
ated the  necessity  of  any  further  finding.  {Ooldman  v.  Rogers, 
85  Cal.  578,  [24  Pac.  782] ;  Morrison  v.  Stone,  103  Cal.  94, 
[37  Pac.  142].)  There  is  no  finding  upon  the  issue  tendered 
by  the  answer  to  the  cross-complaint,  alleging  a  former  judg- 
ment in  favor  of  plaintiff,  but  the  absence  of  such  finding  is 
immaterial.  Plaintiff  relied  upon  this  judgment  merely  for 
the  purpose  of  establishing  her  right  to  an  easement  for  con- 
veying her  water  across  defendant's  land.  She  has  been 
awarded  the  easement  claimed,  and  would  be  entitled  to  no 
greater  rights  if  the  court  had  expressly  found  that  such 
easement  had  been  established  in  her  favor  by  a  prior  judg- 
ment. As  we  have  seen,  plaintiff's  ownership  of  an  eitsement 
over  defendant's  land  is  in  no  degree  inconsistent  with  the  use 
by  defendant  of  the  servient  tenement,  so  long  as  such  use  is 
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subordinate  to  the  easement  and  does  not  restrict  or  limit  its 
exercise.  The  former  judgment  declaring  plaintiff's  title  to 
such  easement  did  not  purport  to  determine  whether  or  not 
defendant  had  a  right  to  use  the  ditches.  It  merely  determined 
that  plaintiff  had  a  certain  right  in  them.  This  right  is  secured 
to  her  by  the  present  decree.  A  finding  that  the  former  judg- 
ment was  in  force  would  not  have  entitled  her  to  any  greater 
relief  than  she  received.  The  absence  of  such  finding  cannot 
therefore  affect  the  judgment  now  complained  of.  {Oonld  ?. 
Adams,  108  Cal.  365,  [41  Pac.  408] ;  Blochman  v.  SpreckeU 
135  Cal.  662,  [67  Pac.  1060].)  In  plaintiff's  plea  of  former 
judgment  the  allegation  is  that  it  had  been  adjudicated  that 
she  was  the  owner  of  a  *' ditch  and  waterway"  across  the  lands 
of  defendant  for  the  purpose  of  conveying  waters.  In  the  fore- 
going discussion  we  have  treated  this  allegation  as  meaning  no 
more  than  that  she  owned  an  easement  or  right  to  carry  waters 
over  his  lands  through  a  ditch  or  waterway,  and  such  we  think 
is  the  proper  construction  of  the  language  quoted. 

For  reasons  above  stated,  it  is  of  no  importance  that  the 
court  did  not  find  that  defendant  threatened  to  continue  to 
commit  the  acts  complained  of.  The  purpose  of  the  allegation 
to  this  effect  was  to  entitle  plaintiff  to  an  injunction  restrain- 
ing such  acts,  and  this  relief  was  granted  her. 

The  appellant  contends  that  the  court  erred  in  dividing  the 
costs  between  the  parties.  The  general  rule  is  undoubtedly 
that  in  suits  in  equity  the  costs  may  be  apportioned  according 
to  the  discretion  of  the  court.  But  the  rule  has  been  modified 
in  this  state  by  statutory  provisions  regulating  the  allowance 
of  costs.  Section  1022  of  the  Code  of  Civil  Procedure  declares 
that  **  costs  are  allowed,  of  course,  to  the  plaintiff,  upon  a 
judgment  in  his  favor,  in  the  following  cases :  ...  5.  In 
an  action  which  involves  the  title  or  possession  of  real  estate. 
.  .  ."  We  think  this  action,  in  which  the  main  issue  was 
whether  or  not  the  plaintiff  was  the  owner  of  an  easement  over 
defendant's  land  involved  the  ** title  or  possession  to  real 
estate"  within  the  meaning  of  this  section.  An  easement  is 
real  estate ;  and  its  possession  or  title  is  involved  in  an  action 
seeking  damages  for  past  trespasses  and  a  restraint  against 
future  trespasses  upon  such  easement,  where  the  defendant 
puts  in  issue  the  existence  of  the  easement.  Many  cases  hold- 
ing that  such  actions  come  within  the  terms  of  similar  statutes 
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are  cited  in  11  Cyc.  .49,  50,  and  the  same  result  must  follow 
from  the  former  adjudications  of  this  court.  (Schmidt  v. 
Klotz,  130  Cal.  224,  [62  Pac.  470] ;  /Sierra  Union  etc.  Co.  v. 
Wolff,  144  Cal.  430,  [77  Pac.  1038] ;  Gibson  v.  Hammang,  145 
Cal.  454,  [78  Pac.  953].  See,  also,  Kelly  v.  Central  Pacific  R. 
E.  Co.,  74  Cal.  565,  [5  Am.  St.  Rep.  470, 16.Pac.  386].)  And, 
if  the  action  involves  the  title  or  i)ossession  of  real  estate,  it  is 
immaterial  what  the  form  of  action  may  be,  or  whether  the 
relief  sought  is  in  whole  or  in  part  equitable.  If  the  plaintiff 
recovers,  even  though  only  as  to  a  portion  of  the  title  or  pos- 
session involved,  the  right  to  costs  follows  of  course  under  the 
terms  of  the  statute.  (Sierra  Union  etc.  Co.  v.  Wolff,  144  Cal. 
430,  [77  Pac.  1038] ;  Gibson  v.  Hammang,  145  Cala  454,  [78 
Pac.  953].) 

So  far,  therefore,  as  concerned  the  trial  of  the  issues  arising 
on  the  complaint  and  the  answer  thereto,  the  plaintiff,  having 
prevailed,  was  entitled  to  costs.  But  there  was  also  a  cross- 
complaint,  involving  in  like  manner  the  title  or  possession  of 
real  estate.  As  to  this  the  defendant  was  plaintiff,  and  he 
succeeded  in  establishing  in  part  the  right  claimed,  and  was 
granted  relief.  If  the  questions  raised  by  the  cross-complaint 
and  the  answer  thereto  had  been  litigated  in  a  separate  action, 
the  defendant  herein,  who  would  have  been  plaintiff  in  such 
action,  would  have  been  entitled  to  his  costs.  We  think  his 
right  thereto  is  not  affected  by  the  fact  that  he  prosecuted  his 
claim  as  plaintiff  in  a  cross-complaint.  On  the  record  before 
us  it  does  not  appear  what  portion  of  the  total  costs  were 
properly  attributable  to  the  trial  of  the  original  action,  and 
what  portion  to  the  trial  of  the  cross-action.  So  far  as  we  can 
see,  the  division  of  the  costs  made  by  the  court  may  have 
resulted  in  giving  to  each  of  the  parties  the  exact  amount  of 
costs  which  he  or  she  had  the  right  to  recover.  Error  will 
never  be  presumed,  but  must  be  made  to  affirmatively  appear, 
and  this  court  cannot  say  that  any  right  of  the  plaintiff  was 
injuriously  affected  by  the  apportionment  of  costs  directed  by 
the  judgment. 

The  decree,  probably  through  inadvertence,  omits  to  give 
plaintiff  judgment  for  the  one  dollar  damages  awarded  her  by 
the  verdict  of  the  jury.  This  oversight  we  regard  as  too  trifling 
to  require  even  a  modification  of  the  judgment. 

The  judgment  and  order  appealed  from  are  affirmed. 
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Angellotti,  J.,  and  Shaw,  J.,  concurrea. 
Hearing  in  Bank  denied. 


[Crim.  No.  1339.    In  Bank.— September  25,  1906.] 

In  the  Matter  of  Application  of  DENNIS  CLARY  for  Writ  of 
Habeas  Corpus. 

CJOMMITMENT  OF  INSANE  PERSON — CONSTRUCTION — SHOWING  OP  JURIS- 
DICTION.— ^A  commitment  to  the  Mendocino  state  hospital  of  "Den- 
nis Q.  Clary"  as  an  insane  person,  upon  petition  of  ''Paul  Claiy,'* 
and  upon  a  certificate  of  lunacy  by  two  qualified  medical  exam- 
iners, annexed  thereto,  "and  upon  such  other  facts  and  informa- 
tion as  were  produced"  before  the  judge  signing  the  commitment, 
"at  a  hearing  in  open  court  in  the  presence  of  said  Clary  duly 
had,  and  being  satisfied  that  the  above  alleged  insane  person  is 
insane  and  a  proper  subject  for  custody  and  treatment  in  an  insti- 
tution for  the  insane  within  the  meaning  of  the  statute,"  and 
ordering  "that  the  said  Dennis  G.  Clary  be  and  hereby  is  adjudged 
insane,"  etc,  is  to  be  construed  as  showing  that  the  hearing  was 
had  in  the  presence  of  '  *  Dennis  G.  Clary, ' '  the  alleged  insane  person, 
and  its  recitals  aflBrmatively  show  jurisdiction  to  make  the  com- 
mitment. 

Id. — ^Presumption  as  to  Language  Employed. — The  language  of  judg- 
ments and  orders  is  not  chosen  by  the  adverse  party,  but  is  oflScial 
and  presumably  fair  and  impartial.  It  is  not  subject  to  the 
common-law  rules  of  pleading  to  secure  to  the  opposite  party  pre- 
cise information  of  the  facts  alleged  against  him. 

Id. — ^Recitals  op  Jurisdiction — General  Facts  and  Conclusions. — 
When  it  is  considered  necessary  or  proper  to  recite  the  facts  con- 
ferring jurisdiction  to  make  a  judgment  or  order  it  has  been  the 
immemorial  custom  briefly  to  state  the  general  facts  or  general 
conclusions  of  fact  conferring  jurisdiction  of  the  subject-matter 
and  over  the  person  affected;  and  from  the  nature  and  purpose  of 
such  recitals,  they  must  be  given  the  utmost  effect  that  the  lan- 
guage employed  will  warrant. 

Id. — Recital  op  Heabing  "Dult  Had" — ^I^^plications. — The  recital 
that  the  hearing  vras  "duly  had"  in  open  court  in  the  presence  of 
the  person  alleged  to  be  insane,  implies  that  everything  was  done 
which  the  law  requires  as  essential  to  give  jurisdiction  to  hear 
and  determine  the  matter;  and  implies  that  due  and  lawful  notice 
was  given  thereof  to  the  alleged  insane  person,  and  that  such 
giving  of  notice  was  proved  to  the  satisfaction  of  the  court,  and 
is  equivalent  to  a  finding  to  that  effect. 
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Id. — ^INSANITT  **  Within  Meaning  of  Statutb" — Political  Code. — 
The  finding  that  Clary  was  *  *  insane  and  a  proper  subject  for  custody 
and  treatment  in  an  institution  for  the  insane  within  the  meaning 
of  the  statute/'  was  sufficient  without  expressly  stating  the  par- 
ticular statute  referred  to,  and  is  sufficient  to  include  the  findings 
required  by  section  2217  of  the  Political  Code  as  amended  in  1881, 
that  he  was  "so  far  disordered  in  his  mind  as  to  endanger  health, 
person,  or  property." 

Id. — ^Repeal  by  Unconstitutional  Act  Ineffective. — The  act  of  1897, 
held  in  part  unconstitutional  in  In  re  Lambert,  134  Cal.  626,  could 
not  have  the  effect  to  repeal  all  prior  inconsistent  statutes  for  the 
commitment  of  insane  persons,  though  assuming  to  do  so,  and  the 
former  law  is  left  in  force,  including  sections  2210  to  2218,  inclu- 
sive, of  the  Political  Code,  and  the  act  of  1876  referring  to  the 
Napa  Asylum. 

Id. — ^Habeas  Corpus — ^Recovery  feom  Insanity. — A  patient  committed 
to  a  state  hospital  for  the  insane  is  entitled  to  be  discharged  from 
further  custody  after  examination  on  habeas  corpus  proceedings, 
and  a  determination  of  his  sanity.  Upon  a  petition  positively 
alleging  that  he  has  recovered  or  is  not  insane,  he  is  entitled  to  a 
preliminary  writ,  in  order  to  inquire  into  the  truth  of  the  aUega- 
tion  and  discharge  him  if  he  is  found  to  be  sane.  Under  section 
1475  of  the  Penal  Code,  as  amended  in  1905,  the  supreme  court 
has  power  to  make  such  writ  returnable  before  any  superior  judge. 

APPLICATION  for  Writ  of  Habeas  Corpus  to  the  Super- 
intendent  of  the  Mendocino  State  Hospital.  Writ  made  re- 
turnable to  the  Superior  Court  of  Sonoma  County.  Albert  G. 
Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  W.  Eastin,  for  Petitioner. 

SHAW,  J. — The  petitioner,  a  patient  confined  in  the  Men- 
docino state  hospital  for  the  insane,  applies  for  his  discharge 
by  habeas  corpus  on  two  grounds;  first,  that  the  commitment 
under  which  he  is  confined  is  void;  second,  that  he  is  not 
insane. 

1.  The  petition  avers  that  he  has  applied  on  the  same 
grounds  to  the  superior  court  of  Mendocino  County,  and  to 
the  district  court  of  appeal  for  the  second  district,  for  dis- 
charge on  habeas  corpus,  that  the  superior  court,  after  a  hear- 
ing, denied  the  same,  and  that  the  district  court  of  appeal, 
after  a  hearing,  was  unable  to  agree  as  to  whether  or  not  the 
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court  which  committed  him  had  jurisdiction  to  commit  him, 
and  thereupon  dismissed  the  proceedings. 

A  copy  of  the  commitment  is  made  part  of  the  petition,  but 
no  other  part  of  the  record  is  exhibited.  The  commitment  is 
as  follows:  *'In  the  matter  of  the  application  for  the  commit- 
ment of  Dennis  G.  Clary,  an  alleged  insane  person.  Upon 
the  petition  of  Paul  Clary,  dated  Oct.  31,  1902,  and  a  cer- 
tificate of  lunacy  made  by  two  duly  qualified  medical  exam- 
iners in  lunacy,  which  certificate  is  dated  on  the  6th  day  of 
November,  1902,  and  which  is  annexed  hereto,  and  upon  such 
other  facts  and  information  as  were  produced  before  me  at 
a  hearing  in  open  court  in  the  presence  of  said  Clary  duly 
had,  and  being  satisfied  that  the  above  alleged  insane  person 
is  insane  and  a  proper  subject  for  custody  and  treatment  in 
an  institution  for  the  insane  within  the  meaning  of  the  statute, 
it  is  therefore  hereby  ordered  that  the  said  Dennis  G.  Clary 
be  and  hereby  is  adjudged  insane,  and  that  he  be  committed 
to  the  Mendocino  state  hospital.'' 

The  recital  that  the  hearing  was  **in  the  presence  of  said 
Clary"  must  be  taken  to  mean  that  it  was  had  in  the  pres- 
ence of  Dennis  G.  Clary,  the  alleged  insane  person,  and  not 
as  referring  to  the  Paul  Clary  who  happened  to  prefer  the 
charge  of  lunacy.  The  contrary  is  not  alleged  or  claimed. 
The  language  of  judgments  and  orders  is  not  chosen  by  the 
adverse  party,  but  is  official  and  presumably  fair  and  im- 
partial. It  is  not  subject  to  the  common-law  rules  of  plead- 
ings made  to  secure  to  the  opposite  party  precise  informa- 
tion of  the  facts  alleged  against  him.  Where  it  has  been  eon- 
ndered  necessary  or  proper,  in  framing  a  judgment  or  order, 
to  recite  the  facts  conferring  jurisdiction  to  make  it,  it  has 
been  the  custom,  from  time  immemorial,  to  do  so  by  a  very 
brief  statement  of  the  general  facts  which  give  jurisdiction 
to  act  in  the  particular  matter,  and  over  the  particular  person 
affected.  These  statements  are  mere  general  conclusions  of 
fact.  From  the  nature  and  purpose  of  such  recitals  it  fol- 
lows that  they  must  be  given  the  utmost  force  and  effect 
which  the  language  employed  will  warrant.  This  rule  must 
be  observed  in  considering  the  effect  of  the  commitment  in 
the  present  case,  it  being  in  effect  also  an  adjudication  that 
Dennis  G.  Clary  was  then  insane. 

When  its  recitals  are  so  construed  the  objections  of  the 
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present  petitioner  are  all  refuted.  The  recital  that  the  hear- 
ing was  duly  had  in  open  court,  in  the  presence  of  the  person 
alleged  to  be  insane^  implies  that  everything  was  done  which 
the  law  requires  as  essential  to  give  jurisdiction  to  hear  and 
determine  the  matter.  Otherwise  it  would  not  be  **duly 
had/'  and  the  recital  would  be  untrue. 

Taking  up  the  objections  more  in  detail,  they  are  each 
untenable.  The  record,  by  virtue  of  this  recital,  affirmatively 
shows  jurisdiction.  Upon  a  collateral  attack,  and  in  the  ab- 
sence of  any  specific  averment  that  any  other  part  of  the 
record  is  inconsistent  therewith,  this  is  a  sufficient  showing 
of  jurisdiction,  even  in  the  case  of  the  judgment  of  an 
inferior  tribunal,  or  a  superior  court  or  judge  acting  in  a 
special  statutory  proceeding.  The  finding  that  Clary  was 
**  insane  and  a  proper  subject  for  custody  and  treatment  in 
an  institution  foi^  the  insane  within  the  meaning  of  the 
statute'*  is  sufficient  to  include  the  findings  required  by  sec- 
tion 2217  of  the  Political  Code,  as  amended  in  1881,  [Stats. 
1881,  p.  7],  that  he  was  **so  far  disordered  in  his  mind  as 
to  endanger  health,  person  or  property."  We  do  not  mean 
to  intimate,  however,  that  upon  a  collateral  attack  the  absence 
of  the  statement  of  a  proper  finding  in  the  record  would  be 
fatal  to  the  validity  of  the  judgment  in  an  insanity  pro- 
ceeding, where  the  court  had  jurisdiction  of  the  person  ad- 
judged insane.  The  recital  that  the  hearing  was  '*duly  had" 
implies  that  due  and  lawful  notice  was  given  thereof  to  the 
alleged  insane  person,  and  that  such  giving  of  notice  was 
proven  to  the  satisfaction  of  the  court,  and  is  equivalent  to 
a  finding  to  that  effect.  It  was  not  necessary  that  the  record 
should,  on  its  face,  expressly  state  the  particular  statute  under 
which  the  tribunal  assumed  to  act.  It  is  sufficient  if  there 
was  legal  authority  under  any  statute  in  force  at  the  time, 
for  the  proceeding  actually  had,  and  no  reference  to  the 
statute  was  necessary. 

It  is  contended,  under  the  authority  of  In  re  Lambert,  134 
Cal.  626,  [86  Am.  St.  Eep.  296,  66  Pac.  851],  that  at  the 
time  this  commitment  was  made,  there  was  no  valid  statute 
in  force  authorizing  the  commitment  of  insane  persons  to 
state  hospitals  for  the  insane,  and  hence  that  the  proceedings 
are  necessarily  void.  It  is  said  that  that  decision  held  the 
act  of  1897  wholly  void  in  that  respect,  and  that  the  act 
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expressly  repealed  all  prior  statutes,  thus  leaving  in  force  no 
law  on  the  subject. 

If  this  is  true,  then  all  of  the  hundreds  of  inmates  of  the 
state  insane  hospitals,  committed  thereto  during  the  six  years 
from  1897  until  the  passage  of  the  act  of  1903,  [Stats.  1903, 
p.  485],  are  held  without  authority.  A  result  so  grave  de- 
mands close  scrutiny  of  the  propositions  on  which  it  depends. 

The  act  of  1897  provided,  or  attempted  to  provide,  that 
any  judge  of  the  superior  court  of  a  county,  could  adjudge 
any  person  insane  and  commit  him  to  a  state  hospital  for 
the  insane,  without  any  process  of  law  upon,  or  notice  to,  such 
person,  without  trial  or  hearing,  and  even  without  his  pres- 
ence or  knowledge,  upon  the  mere  certificate  of  two  physicians 
who  had  been  authorized  under  the  statute  to  act  as  ''medical 
examiners  in  lunacy,"  to  the  effect  that  they  had  made  in- 
quiry into  the  facts  and  had  sufficiently  examined  such  per- 
son, and  that,  in  their  opinion,  after  such  inquiry  and  exam- 
ination, such  person  was  insane.  It  was  an  arbitrary  pro- 
ceeding under  this  provision  which  was  considered  and  held 
void  in  the  Lambert  case  above  cited.  No  just  criticism  can 
be  made  of  the  decision  upon  that  point.  Such  a  procedure 
would  clearly  allow  a  person  to  be  deprived  of  his  liberty 
without  notice  or  trial, — ^that  is,  without  due  process  of  law. 
It  does  not  follow,  however,  that  there  was  no  other  method 
authorized  by  the  act  of  1897,  by  which  an  insane  person 
could  legally  be  committed  to  a  hospital,  nor,  if  the  act  pro- 
vided no  other  legal  mode,  does  it  follow  that  previous  laws 
were  thereby  repealed  so  that  no  statute  on  the  subject  re- 
mained in  force.  The  decision  intimates  that  in  special  cases, 
as  under  section  8  of  article  III  [Stats.  1897,  p.  329],  in  which 
notice  is  provided  by  means  of  an  arrest,  the  act  may  authorize 
commitments  which  would  be  lawful  and  valid.  On  that  sub- 
ject, the  opinion  in  the  Lambert  case  contains  the  following 
expression:  **The  case  before  us  does  not  involve  the  right 
of  the  state  to  provide  for  the  summary  arrest  of  a  person 
against  whom  a  charge  of  insanity  is  made,  and  his  temporary 
detention  until  the  truth  of  the  charge  can  be  investigated. 
Such  arrest  would  itself  be  a  notice  to  him  of  the  charge, 
under  which  he  would  be  afforded  an  opportunity  for  a  hear- 
ing thereon.*'  If  the  act  does  authorize  a  valid  commitment 
under  any  proceeding,  we  should  have  to  presume,  under  the 
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case  as  presented  to  ua,  that  the  authorized  proceeding  was 
duly  followed. 

But  we  need  not  inquire  whether  or  not  it  does  so  provide. 
It  may  be  conceded  that  no  valid  commitment  can  be  made 
under  the  act  of  1897,  and  that  the  reason  is  that  the  pro- 
cedure therein  prescribed  does  not  provide  for  any  notice 
to  the  person  charged,  nor  for  any  trial  upon  which  he  would 
have  a  right  to  be  heard,  and  that  all  the  provisions  of  that 
act  relating  to  the  arrest  and  commitment  of  insane  persons 
are  unconstitutional  and  void.  In  that  case  the  former  law 
on  the  subject  is  not  repealed  by  the  act  and  is  still  in  force. 
There  is  no  express  repeal  of  the  provisions  of  the  Political 
Code  on  the  subject.  The  act  merely  repeals  **all  acts  or 
parts  of  acts  in  conflict  with  this  act."  Such  a  repealing 
clause  has  no  greater  force  than  a  repeal  by  implication. 
Every  valid  statue  repeals  by  implication  all  prior  statutes 
in  conflict  with  it.  "No  repeal  by  implication  can  result 
from  a  provision  in  a  subsequent  statute,  when  that  provision 
is  itself  devoid  of  constitutional  force."  (Endlich  on  Stat- 
utes, sec.  192;  McAllister  v.  Hamlin,  83  Cal.  365,  [23  Pac. 
357] ;  Ex  parte  Sohncke,  148  Cal.  262,  [82  Pac.  957].)  And 
the  rule  is  the  same  where  the  subsequent  unconstitutional 
act  declares  the  repeal  of  all  acts  or  parts  of  acts  inconsistent 
therewith.  (County  of  Orange  v.  Harris,  97  Cal.  600,  [32 
Pac.  594] ;  Santa  Cruz  R.  P.  Co,  v.  Lyons,  133  Cal.  116,  [65 
Pac.  329].)  Sections  2210  to  2218,  inclusive,  of  the  Political 
Code  contain  provisions  for  the  preferring  of  a  charge  of 
insanity  against  a  person,  for  the  issuance  and  service  of  a 
warrant  for  his  arrest,  for  the  regular  trial  of  the  charge  in 
the  usual  manner,  and  for  the  adjudication  as  to  his  sanity 
and  his  commitment  if  found  insane.  Similar  provisions  are 
found  in  section  17  of  the  act  of  March  6,  1876,  relating  to 
the  Napa  asylum.  (Stats.  1875-1876,  p.  137.)  If  the  pro- 
visions  of  these  statutes  are  not  in  conflict  with  those  of  the 
act  of  1897,  then  they  were  not  repealed,  and  the  proceeding 
here  attacked  was  in  full  compliance  with  the  two  statutes 
mentioned  and  is  valid.  The  same  result  follows  if  they  do 
conflict  with  the  invalid  parts  of  the  act  of  1897,  for  in  that 
case  also  the  prior  statutes  are  not  repealed.  In  any  possible 
alternative  shown  by  the  petition  for  the  writ,  the  commitment 
is  valid.    So  far,  therefore,  as  the  petition  is  based  on  the 
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ground  that  the  commitment  is  void,  it  is  insufficient,  and 
must  be  denied. 

2.  The  commitment  of  a  person  to  a  state  hospital  for  the 
insane  does  not  authorize  his  confinement  after  he  is  per- 
manently restored  to  sanity.  The  act  of  1897  and  the  act  of 
1903  both  recognize  this,  and  provide  that  any  patient  who 
has  become  sane  may  be  discharged  from  further  custody 
after  examination  on  AoJccw  corpus  proceedings.  The  peti- 
tion alleges  that  the  petitioner  is  not  insane.  Upon  that 
allegation  he  is  entitled  to  a  preliminary  writ,  in  order  to 
inquire  into  its  truth  and  discharge  him  if  he  is  found  to  be 
sane.  This  court  does  not  usually  issue  writs  to  try  and 
determine  such  questions  of  fact.  Under  the  present  law 
(Pen.  Code,  sec.  1475,  as  amended  in  1905,  [Stats.  1905,  p. 
706],)  the  supreme  court  has  i)ower  to  make  the  writ  re- 
turnable before  any  superior  judge,  for  determination  l^ 
him,  and  we  think  this  is  the  proper  disposition  of  the  present 
case. 

It  is  ordered  that  a  writ  of  habeas  corpus  issue  herein  for 
the  production  of  the  petitioner  before  Hon.  Emmett  Seawell, 
judge  of  the  superior  court  of  Sonoma  County,  that  he  may 
receive  the  return  thereto,  and  thereupon  hear  such  proper 
evidence  as  may  be  offered  upon  the  question  of  the  sanity  of 
petitioner,  and  discharge  or  remand  the  petitioner  as  he  may 
determine  such  question. 

Beatty,  C.  J.,  Sloss,  J.,  and  Lorigan,  J.,  concurred. 

Rehearing  denied. 


[Sac.  No.  1352.    In  Bank.— September  25,  1906.] 

COUNTY  OP  PLACER,  AppeUant,  v.  W.  A.  FREEMAN, 

Respondent. 

Action  by  County — Monbt  Illegally  PAm— Expenses  of  Boad  Com- 
missioner.— ^An  action  will  lie  under  sections  8  and  53  of  the  Coonty 
Govemment  Act  of  1897  in  favor  of  a  county  to  recover  back 
money  illegally  paid  to  a  supervisor,  as  ex  officio  road  commissioner, 
for  traveling  and  personal  expenses  as  such  road  commissioner,  in 
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violation  of  section  215  of  the  County  Government  Act,  which 
provided  that  the  salaries  and  fees  therein  provided  for  should  be 
in  full  compensation  for  all  services  rendered  the  county  as  such 
officer  and  ex  officio  officer,  there  being  then  no  other  provision  of 
law  authorizing  reimbursement  to  the  road  commissioner  of  the 
money  so  expended. 

Id. — Construction  of  County  Government  Act — ^"Contingent  Ex* 
PENSES." — Subdivision  8  of  section  228  of  the  County  Government 
Act,  making  "contingent  expenses  necessarily  incurred  for  the  use 
and  benefit  of  the  county"  a  county  charge,  must  be  construed  as 
applying  only  to  such  traveling  and  other  expenses  of  certain 
i  officers  as  are  elsewhere  expressly  provided  for,  and  does  not  apply 

to  the  case  of  traveling  and  other  expense  of  a  supervisor  as  ex 
officio  road  commissioner,  for  which  no  such  provision  is  made,  And 
any  allowance  for  which  is  repugnant  and  hostile  to  section  215  of 
that  act  fixing  his  compensation. 

Id. — ^Eftect  op  Later  Statute  Allowing  Compensation  for  Expenses 
— Compensation  not  to  be  Increased. — Although  a  later  act, 
adopted  March  23,  1901,  provides  for  repayment  to  road  commis- 
sioners of  itemized  expenses  actually  incurred,  and  applies  to  all 
terms  arising  after  its  passage;  yet  the  inequality  and  individual 
hardship  which  results  to  certain  members  of  the  board  to  which 
0uch  relief  is  denied  cannot  be  permitted  to  overthrow  or  modify 
the  rule  that  the  compensation  of  a  public  officer  is  not  to  be  in- 
ereased  during  the  term  for  whi<^  he  is  elected. 

Id. — Sufficiency  of  Complaint  by  County — ^Brroneous  Order  Strik- 
ing Out. — ^Where  the  complaint  by  the  county  was  properly  framed 
under  sections  8  and  53  of  the  County  Government  Act  of  1897, 
and  stated  a  cause  of  action  within  the  jurisdiction  of  the  superior 
court,  the  court  erroneously  struck  out  items  therefrom,  which  the 
county  was  entitled  to  recover  as  having  been  illegally  paid. 

Id. — Change  of  Jurisdictional  Sum — Exceptions — Admissions — Dis- 
missal—  Judgment  not  by  Consent  —  Beview  upon  Appeal. — 
Where  the  erroneous  order  striking  items  from  the  complaint  left 
a  demand  not  exceeding  twenty  dollars,  to  which  exception  was 
reserved  by  the  county,  the  fact  that  thereafter  both  parties  ad- 
mitted that  the  court  had  no  jurisdiction  of  such  residue,  and  that 
thereupon  the  court  ordered  the  action  dismissed,  did  not  render 
the  judgment  of  dismissal  a  consent  judgment;  and  the  county  was 
entitled  to  appeal  therefrom,  to  have  the  erroneous  order  reviewed, 
upon  a  bill  of  exceptions,  and  to  have  the  judgment  reversed,  with 
directions  to  deny  the  motion  to  strike  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County.    J.  E.  Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Digitized  by 


Google 


740  CtouNTY  OP  Placer  v.  Freeman.         [149  Cal. 

A.  K  Robinson,  District  Attorney,  and  F.  P.  Tnttle,  for 
Appellant. 

L.  L.  Chamberlain,  and  J.  E.  Marks,  for  Respondent 

HENSHAW,  J. — This  action  was  brought  by  the  district 
attorney  of  the  county  of  Placer  in  the  name  of  the  county, 
against  the  defendant,  who  was  a  member  of  the  board  of 
supervisors  of  the  county.  As  such  supervisor  he  was  ex 
officio  a  road  commissioner  of  the  county.  (Pol.  CJode,  sec 
2641.)  As  road  commissioner  he  presented  for  payment 
claims  against  the  county  aggregating  the  sum  of  $458.10. 
These  claims  were  for  traveling  and  personal  espenaes  in- 
curred as  road  commissioner.  They  were  paid.  This  action 
by  the  county  is  to  recover  back  these  moneys,  and  is  prose- 
cuted under  the  provisions  of  the  County  Government  Act 
of  1897.  (Stats.  1897,  page  452,  sec.  8.)  The  constitu- 
tionality of  this  section  has  been  upheld  in  County  of  Contra 
Costa  V.  Soto,  138  Cal.  57,  [70  Pac.  1019]. 

By  the  provisions  of  the  County  Government  Act,  each 
member  of  the  board  of  supervisors  of  Placer  County  became 
ex  officio  a  road  commissioner  of  the  county.  At  the  time 
when  the  defendant,  as  road  commissioner,  paid  out  the 
several  sums  of  money  for  traveling  and  personal  expenses, 
and  these  claims  were  ordered  paid  by  the  board  of  super- 
visors, the  warrant  drawn  by  the  auditor  and  paid  by  the 
treasurer,  there  was  nothing  in  the  law  making  special  pro- 
vision for  the  repayment  to  the  road  commissioner  of  the 
money  so  expended.  To  the  contrary,  section  215  of  the 
County  Government  Act  provided  that  the  salaries  and  fees 
provided  for  should  be  in  full  compensation  for  all  services 
rendered  the  county  as  such  oflScer  or  ex  officio  officer. 

To  this  complaint  was  interposed  a  demurrer  and  a  motion 
to  dismiss.  The  motion  was  overruled.  The  court,  in  an 
opinion  overruling  the  demurrer,  suggested  to  the  attorney 
for  the  respondent  that  it  woidd  entertain  a  motion  to  strike 
out  from  the  complaint  many  of  the  items  charged  upon,  as 
having  been  iUegally  collected,  and  the  defendant,  following 
this  suggestion  with  a  motion  to  strike  out,  the  motion  was 
granted  under  opposition  and  objection  by  the  plaintiflf.  To 
the  granting  of  the  motion  plaintiflf  reserved  its  exception. 
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The  granting  of  this  motion  left  the  complaint  as  charging 
upon  a  few  items  trifling  in  amount,  not  exceeding  in  the 
aggregate  twenty  dollars.  The  complaint  thus  charging  for 
the  recovery  of  a  sum  less  than  three  hundred  dollars,  plain- 
tiff and  defendant  both  appear  to  have  entertained  the  view 
r  nt  the  court  had  no  jurisdiction  of  such  an  action.  A 
judgment  of  dismissal  followed,  which  judgment  is  in  the 
following  language:  "Both  plaintiff  and  defendant  having 
admitted  in  open  court  that  the  court  has  no  jurisdiction  of 
this  action,  it  is,  therefore,  ordered,  adjudged  and  decreed 
that  the  same  be  and  is  hereby  dismissed." 

Prom  this  judgment  of  dismissal  plaintiff  promptly  ap- 
pealed, causing  a  bill  of  exceptions  to  be  settled,  upon  which 
it  sought  to  review  the  soundness  of  the  order  of  the  trial 
court  striking  out  portions  of  the  complaint.  Upon  this  ap- 
peal respondent  urges  a  preliminary  objection  that  the  judg- 
ment of  dismissal  was  a  "consent  judgment*';  that  being 
such  a  judgment,  plaintiff  is  bound  by  its  terms,  and  no 
appeal  from  it  will,  therefore,  be  considered.  Much  authority 
is  cited  as  to  the  meaning,  force,  effect,  and  finality  of  a  con- 
sent judgment.  These  authorities  are  unimpeachable  in  point 
of  law,  but  do  not  call  for  consideration,  because  the  judgment 
here  appealed  from  is  in  no  legal  sense  a  judgment  by  consent. 
If  plaintiff  had  assented  to  the  order  of  court  striking  out 
the  items  and  allegations  of  the  complaint,  some  force  might 
attach  to  the  argument  that  plaintiff's  concurrence  in  the 
judgment  which  it  was  believed  necessarily  followed,  was  a 
consent  judgment.  But  the  facts  are  that  plaintiff  was 
strenuously  opposing  the  motion  to  strike  out,  and  reserved 
its  exception  to  the  order  which  was  given.  The  order  having 
been  made  against  its  objection  and  exception,  it  was  the 
conviction  of  plaintiff  that,  by  the  order  striking  out,  the  court 
had  stripped  itself  of  jurisdiction  to  proceed  further  with  the 
action.  Whether  plaintiff  was  correct  in  this  view  of  the 
law  or  not  is  quite  immaterial.  It  assented  to  the  judgment 
only  in  the  sense  that  one  assents  who,  protesting  against  a 
given  course  of  conduct  or  procedure,  agrees  with  his  ad- 
versary that  but  one  consequence  can  follow  the  adoption  of 
that  course  of  procedure  or  conduct.  Thus  a  man  who  is  told 
that  he  is  going  to  be  executed,  but  may  have  his  choice  of 
modes  of  execution  between  shooting  and  hanging,  can  scarcely 
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be  said  to  have  consented  lo  his  execution  if  he  express  a 
preference  for  being  shot.  An  attorney,  against  whose  com- 
plaint a  general  demurrer  has  been  sustained  without  leave  to 
amend,  and  who  thereupon  states  to  the  court  that,  under  his 
view  of  the  law,  nothing  remains  but  to  give  judgment  for 
the  defendant,  would  hardly  be  said  to  have  assented  to  the 
order  sustaining  the  demurrer  and  to  have  bound  himself 
through  his  declaration  to  a  consent  judgment.  An  attorney 
who  objects  to  a  question  propounded  of  a  witness,  and  who 
reserves  his  exception  to  the  order  of  the  court  overruling 
his  objection,  can  scarcely  be  said  to  have  waived  his  ob- 
jection and  exception  if  thereupon  he  should  turn  to  the  wit- 
ness and  say,  ** Proceed  with  your  answer."  This  proposition 
seems  so  plain  as  not  to  require  the  citation  of  authority,  but 
reference  may  be  made  to  Mecham  v.  McKay,  37  Cal.  154; 
Harvey  v.  Bunker  Hill  Co.,  2  Idaho,  731,  [24  Pac.  30] ;  Smith 
V.  mttman,  16  Daly  (N.  T.)  427. 

Coming  thus  to  consider  the  ruling  of  the  court  in  striking 
out  the  allegations  in  the  complaint  as  to  the  claims,  it  appears, 
as  has  been  said,  that  there  is  no  warrant  in  the  law  for  their 
collection  by  the  road  commissioner,  unless  it  is  found  in  sub- 
division 8  of  section  228  of  the  County  Government  Act,  which 
declares  the  following  to  be  county  charges:  **Sec.  228.  .  .  . 
Subd.  8.  The  contingent  expenses  necessarily  incurred  for  the 
use  and  benefit  of  the  county."  It  is  a  forced  construction  to 
hold  that  this  provision  contemplated  the  repayment  of  tlie 
personal  expenses  of  the  road  commissioners,  particularly  in 
view  of  the  fact  that  it  makes  no  reference  to  these  expenses, 
whereas  subdivision  2  of  the  same  section  expressly  makes  a 
county  charge  of  **the  traveling  and  other  personal  expenses 
of  the  district  attorney,"  etc.  The  County  Government  Act, 
as  to  many  officers,  makes  express  provision  as  to  repayment 
of  their  personal  and  traveling  expenses,  and  in  the  case  of 
Placer  County  it  is  provided  that  (besides  the  clause  touching 
the  district  attorney)  the  superintendent  of  schools  shall  be 
allowed  his  actual  traveling  expenses,  not  to  exceed  three 
hundred  dollars  per  annum.  (County  Government  Act 
[Stats.  1897,  p.  539],  sec.  185,  subd.  11.)  If  the  law,  there- 
fore,  contemplated  that  the  supervisors  should  receive  repay- 
ment of  such  traveling  expenses  it  would  have  said  so. 
Whereas,  in  fact,  what  it  does  say  in  section  215  is  that  the 
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salaries  and  fees  provided  for  shall  be  in  full  compensation 
for  all  services  rendered  the  county  as  such  oflScer  or  ex  officio 
officer.  That  this  language  is  in  absolute  repugnancy  and 
hostility  to  the  idea  that  where  compensation  for  all  services 
is  fixed  by  statute,  personal  and  traveling  expenses  may  still 
be  allowed,  is  well  expounded  in  the  case  of  Albright  v.  County 
of  Bedford,  106  Pa.  St.  582,  and  State  v.  Trousdale,  16  Nev. 
357,  where  it  is  held,  as  indeed  it  must  be,  that  a  statute  pro- 
viding in  terms  or  in  effect  that  the  compensation  fixed  **  shall 
be  in  full  for  all  services"  excludes  the  idea  that  the  legislature 
intended  to  allow  extra  compensation  for  traveling  and  like 
expenses.  In  the  case  at  bar,  if  subdivision  8  of  section  228, 
in  providing  that  contingent  expenses  necessarily  incurred  for 
the  use  and  benefit  of  the  county  are  county  charges,  con- 
templated such  expenses  as  are  here  in  suit,  it  must  necessarily 
include  the  traveling  and  personal  expenses  of  every  county 
officer,  so  that  judges,  sheriffs,  county  clerks,  one  and  all, 
without  any  express  provision  of  the  law  to  that  effect,  would 
be  entitled  to  recover  their  traveling  expenses  incurred  in  the 
performance  of  their  duties.  T^his  certainly  is  not  the  con- 
struction of  the  section. 

At  a  later  session,  in  1901,  the  legislature  seems  to  have 
considered  it  a  hardship  that  road  commissioners  should  be 
compelled  to  bear  the  cost  of  their  traveling  expenses,  and 
made  provision  by  act  adopted  March  23,  1901,  for  the  repay- 
ment to  them  of  such  itemized  expenses  as  they  had  actually 
incurred,  the  result  being  that  supervisors  elected  after  the 
law  of  1901  went  into  effect  became  clearly  entitled  to  such 
reimbursement,  while  the  supervisors  who  went  into  office  be- 
fore and  retained  office  after  the  enactment  of  that  law  did 
not  come  within  the  scope  of  its  liberality.  But  notwithstand- 
ing the  fact  that  the  result  is  as  in  this  case,  that  certain 
members  of  the  board  of  supervisors  are  entitled  to  reimburse- 
ment for  their  expenses  as  road  commissioners,  while  other 
members  of  the  board  are  not,  the  inequality  and  individual 
hardship  which  thus  result  cannot  be  permitted  to  over- 
throw, or  even  modify,  the  rule  that  the  compensation  of  a 
public  officer  may  not  be  increased  during  the  term  for  which 
he  is  elected. 

This  complaint,  as  has  been  said,  was  framed  under  the  pro- 
visions of  section  8  of  the  County  Government  Act   (Stats. 
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1897,  p.  452)  and  under  section  53  of  the  same  statute.  The 
complaint  was  certainly  sufficient  in  form.  {Solano  County  v. 
McCudden,  120  Cal.  648,  [53  Pac.  213].)  It  was,  therefore, 
error  for  the  court  to  strike  out  the  allegations  of  the  com- 
plaint 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  deny  the  motion  to  strike  out,  and  to  allow  defendant  a 
reasonable  time  in  which  to  answer  to  the  merits  of  the 
complaint 

Angellotti,  J.,  Shaw,  J.,  McFarland,  J.,  Sloss,  J.,  and 
Lorigan,  J.,  concurred. 


[Sae.  No.  1443.    In  Bank. — September  25,  1906.] 

WESTERN  UNION  TELEGRAPH  COMPANY,  AppeUant, 
V.  CITY  OF  VISALIA,  Respondent 

Taxation — ^Fzdebal  FsANcmsES  to  Tklbgsaph  Ck>MPANY. — ^The  fran- 
ehises  granted  to  the  Western  Union  Telegraph  Company  hy  the 
act  of  Congress  of  April  24, 1866,  to  construct,  maintain,  and  operate 
its  lines  of  telegraph  over  the  public  domain  and  across  and  under 
navigable  waters,  and  along  the  military  and  post  roads  of  the 
United  States,  in  such  manner  as  not  to  interfere  with  ordinary 
travel  thereon,  are  not  subject  to  state  taxation,  directly  or  in-  . 
directly;  and  a  city  has  no  right  to  assess  and  tax  the  same  when 
exercised  upon  its  streets. 

Id. — ^Municipal  Ordinance — ^Pouob  Power— Ebgulation  of  Poles  and 
Wires — ^Agreement  for  Use  by  City — Taxable  Franchises  not 
Granted. — A  city  may,  under  its  police  power,  pass  an  ordinance 
regulating  the  placing  of  telegraph  poles  and  wires  so  as  to  prevent 
unreasonable  obstruction  of  travel,  but  cannot  deprive  it  of  its  ripht 
to  construct  and  maintain  them.  An  ordinance  authorizing  their 
construction,  and  permitting  them  to  remain  where  placed,  in  con- 
sideration of  the  telegraph  company's  written  agreement  to  permit 
their  use  by  the  city  for  certain  purposes,  does  not  grant  an  effective 
municipal^  franchise  having  a  real  existence  distinct  from  its  federal 
franchise,  which  may  be  taxed  by  the  city. 

Id. — Von)  Assessment — Injunction  to  Restrain  Levy  and  Sale. — ^A 
purported  assessment  of  such  municipal  franchise,  under  the  ordi- 
nance, is  void;  and  an  attempt  to  levy  upon  and  sell  the  poles  and 
wires  to  satisfy  the  same  may  be  properly  restrained  by  injunction* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Brown  &  Wells,  E.  B.  Carpenter,  and  Beverly  L.  Hodg- 
head,  for  Appellant 

H.  T.  Miller,  for  Respondent 

McFARLAND,  J. — The  plaintiff  is  a  corporation  organized 
under  the  laws  of  the  state  of  New  York  and  engaged  in  the 
telegraph  business.  It  has  been  in  existence  as  such  corpora- 
tion since  before  July  24,  1866.  The  defendant,  the  city  of 
Vis^a,  is  a  municipal  corporation  organized  and  existing 
under  the  laws  of  the  state  of  California.  Plaintiff  has  num- 
erous lines  of  telegraph  running  through  many  parts  of  Cali- 
fornia and  other  American  states  and  adjoining  countries,  and 
one  of  its  lines  runs  through  the  streets  of  the  defendant  to 
the  extent  of  three  miles  of  poles  and  twelve  miles  of  wires. 
The  defendant  assessed  for  the  year  1904  aU  these  poles  and 
wires  and  all  other  tangible  property  of  plaintiff  within  said 
boundaries,  and  all  the  taxes  levied  upon  such  property  were 
paid  by  plaintiff;  but  defendant  for  said  year  also  assessed 
plaintiff  for  "a  franchise  granted  by  the  city  of  Visalia, 
$1500,"  And  levied  a  tax  thereon  of  thirty  dollars,  and  was 
about  to  levy  upon  and  sell  all  plaintiff's  said  poles  and  wires 
to  satisfy  said  tax,  when  plaintiff  commenced  this  action  to 
restrain  such  sale.  Judgment  went  for  defendant  in  the  trial 
court,  and  from  the  judgment  plaintiff  appeals,  bringing  up 
the  judgment-roll  and  a  bill  of  exceptions.  As  respondent 
does  not  make  any  point  as  to  the  remedy  asked  by  appellant, 
we  will  assume  for  the  purpose  of  this  appeal  that  the  remedy 
is  a  proper  one,  and  determine  the  case,  as  both  parties  seem 
to  want  it  determined,  upon  its  real  legal  merits. 

The  case  was  tried  by  the  court  without  a  jury  upon  a 
stipulated  statement  of  facts,  with  leave  to  either  party  to 
introduce  further  evidence,  and  some  further  evidence  was 
introduced  by  plaintiff.  The  character  of  plaintiff,  and  its 
rights,  franchises,  and  immunities,  have  been  before  this  court 
in  other  cases,  and  particularly  in  the  case  of  San  Francisco 
V.  Western  Union  Tel  Co.,  96  Cal.  140,  [31  Pac.  10].    It  was 
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determined  in  that  case — and  is  the  law-^that  by  an  act  of 
Congress  passed  April  24,  1866,  (14  U.  S.  Stats,  at  Large, 
p.  221,)  and  the  subsequent  acceptance  of  its  terms  by  the 
appellant  herein,  the  appellant  was  granted  the  franchise  of 
constructing,  maintaining,  and  operating  its  lines  of  telegraph 
over  the  public  domain  and  across  and  under  navigable  waters, 
and  along  the  military  and  post  roads  of  the  United  States 
[U.  S.  Comp.  Stats.  1901,  p.  2707],  in  such  manner  as  not  to 
obstruct  or  interfere  with  ordinary  travel  thereon;  that  by 
section  3964  of  the  Revised  Statutes  of  the  United  States,  it 
was  provided — as  Congress  had  the  right  to  provide — that  *'all 
public  roads  and  highways  while  kept  up  and  maintained  as 
such  are  declared  to  be  post  roads,"  and  by  section  2618  of 
the  Political  Code  of  this  state  it  is  provided  that  public 
'* highways"  are  ** roads,  streets,  allejrs,"  etc.,  laid  out, 
erected,  and  dedicated  to  the  public;  that  by  said  act  of 
Congress,  and  its  acceptance  by  appellant,  the  latter  became 
an  instrumentality  of  the  United  States  in  carrying  out  its 
governmental  functions,  and  that  therefore  under  the  prin- 
ciple declared  in  McCulloch  v.  Maryland,  4  Wheat.  316,  the 
franchises  granted  plaintiff  by  said  act  of  Congress  are  not 
subject  to  state  taxation  either  directly  or  indirectly.  There- 
fore the  respondent  had  no  authority  to  assess  and  tax  any 
federal  franchise  enjoyed  by  appellant  and  exercised  upon 
the  streets  of  respondent.  This  principle  respondent  admits, 
but  it  contends  that  the  franchise  which  it  assessed  was  the 
franchise  granted  by  respondent,  and  that  its  assessment  was 
not,  therefore,  the  assessment  of  a  federal  franchise;  and 
whether  or  not  this  is  so  is  the  question  to  be  determined  on 
this  appeal. 

On  the  twentieth  day  of  February,  1892,  the  trustees  of 
respondent  passed  a  certain  ordinance,  designated  as  or- 
dinance No.  69,  which  was  to  take  effect  only  upon  the  filing 
by  appellant  with  the  clerk  of  the  city  a  written  acceptance 
of  such  ordinance;  the  respondent  contends,  and  the  court 
found,  that  by  said  ordinance  a  franchise  was  granted  to 
appellant,  and  it  is  contended  and  found  that  the  franchise 
assessed  by  respondent  is  the  franchise  which  is  averred  to 
have  been  created  by  said  ordinance.  If  that  ordinance  did 
not  create  a  franchise,  then  the  attempted  assessment  was  on 
something  which  had  no  existence.     This  case  therefore  differs 
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from  Western  Union  Tel.  Co.  v.  County  of  San  Joaquin,  141 
Cal.  264,  [74  Pac.  856],  because  in  that  case  it  did  not 
appear  from  the  pleadings  that  the  plaintiflp  there  did  not 
have  some  franchise  from  the  city  of  Stockton  different  and 
in  addition  to  its  federal  franchise. 

The  appellant  had  erected  and  was  using  its  lines  of  poles 
and  wires  through  what  were  afterwards  streets  of  the  city 
of  Visalia  before  said  city  was  incorporated,  and  has  ever 
since  used  the  same  line.  The  said  ordinance  No.  69,  passed 
February  20,  1892,  with  its  acceptance  by  appellant  is  as 
follows : — 

**  Section  1.  Be  it  ordained  by  the  city  council  of  the  city 
of  Visalia,  state  of  California,  that  the  Western  Union  Tele- 
graph Company,  its  successors  and  assigns,  are  authorized  to 
erect  and  maintain  on  the  streets,  alleys  and  public  ways  of 
said  city  the  poles  and  fixtures  and  wires  necessary  for  the 
purpose  of  supplying  the  citizens  of  said  city  and  the  public 
communication  by  telegraph,  or  other  improved  electrical  de- 
vice, such  use  to  be  and  continue  upon  the  terms  and  con- 
ditions hereinafter  stated. 

'*  Section  2.  The  location  of  the  poles  and  lines  now  in  use 
is  hereby  approved,  subject  to  the  provisions  of  this  ordinance, 
and  provided  the  same  shall  be  made  to  conform  with  the 
requirements  of  this  ordinance  and  the  location  of  all  poles 
and  lines  now  in  use,  or  extensions  thereof,  shall  be  under 
the  direction  and  control  of  the  city  council  of  the  said 
city. 

**  Section  3.  Said  poles  and  wires  shall  be  placed  and  main- 
tained so  as  not  to  interfere  with  travel  on  said  highways,  and 
said  company  shall  hold  said  city  free  and  harmless  from  all 
damages  arising  by  reason  of  any  abuse  of  said  occupancy. 
This  grant  is  made,  and  is  to  be  enjoyed,  subject  to  such  rea- 
sonable regulations  and  ordinances  of  a  public  nature  as  said 
city  council  of  said  city  is  authorized  and  sees  proper  at  any 
time  to  adopt  not  destructive  to  the  rights  herein  granted. 

**  Section  4.  The  right  of  use  herein  given  shall  not  be  ex- 
clusive and  the  city  council  of  said  city  reserves  the  power  to 
grant  a  like  right  of  way  to  any  other  telegraph  company; 
the  same  however,  not  to  interfere  with  the  reasonable  and 
proper  exercise  of  the  privileges  herein  granted. 

* 'Section  5.  In  consideration  whereof,  said  Western  Union 
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Telegraph  Company  shall,  and  by  the  acceptance  of  this 
ordinance  does,  agree  to  allow  the  city  council  of  said  city  to 
attach  at  any  time  to  the  top  cross-arm  of  any  of  said  poles, 
where  practicable,  the  city  fire  alarm  and  police  wires,  and 
said  poles  are  hereby  made  a  municipal  instrumentality  for 
that  purpose;  provided,  however,  said  attachment  shall  be  so 
made  as  not  to  interfere  with  said  company's  use,  and  said 
attachment  shall  be  made  and  maintained  under  the  direction 
of  said  company's  manager  in  said  city  of  Visalia. 

''The  said  company  shall  and  will  furnish  for  the  said  city 
the  use  of  its  poles  for  the  attachment  thereto  of  its  fire  alarm 
boxes,  without  charge  to  said  city. 

^'Section  6.  This  ordinance  shall  take  effect  on  and  after  its 
passage  and  the  filing  by  said  company  of  unconditional 
acceptance  thereof  in  the  office  of  the  clerk  of  said  city  of 
Visalia,  and  shaU  be  published  in  one  issue  of  the  Tulare 
County  Times,  a  newspaper  printed  and  published  in  said 
city  of  Visalia. 

**  Section  7.  That  whenever  said  company  ceases  to  operate 
a  telegraph  line  in  said  city  of  Visalia  and  ceases  to  use  the 
said  poles  and  lines  herein  provided  for  in  the  operation  of 
its  line  of  telegraph  then  said  company  shall  remove  said  lines 
and  poles  from  the  streets  and  alleys  of  said  city  within  sixty 
days  from  date  that  said  company  so  ceases  to  use  and  operate 
said  lines. 

**  Section  8.  This  grant  is  made  on  condition  that  all  poles 
used  by  said  Western  Union  Telegraph  Company  within  the 
city  limits  shall  be  of  the  uniform  height  of  twenty-six  feet 
above  the  surface  of  the  ground,  and  shall  be  maintained  at 
such  height,  without  any  splicing,  relative  to  the  sidewalks  of 
said  city  as  the  common  council  may  designate. 

''Section  9.  All  ordinances  and  parts  of  ordinances,  orders 
and  resolutions  upon  the  subject  of  telegraph  poles,  wires,  etc., 
of  previous  date,  in  so  far  as  the  same  relates  to  the  Western 
Union  Telegraph  Company,  are  hereby  repealed  and  an- 
nuUed." 

San  Francisco,  Cal.,  Feb.  20,  1892. 
*'To  his  Honor,  The  Mayor,  and  the  Honorable  City 
Council,  Visalia,  Cal. 

*' Gentlemen:  The  Western  Union  Telegraph  hereby  accepts 
your  ordinance  No.  69,  passed  the  10th  day  of  February,  1892, 
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and  files  hereby  this  its  unconditional  acceptance  thereof,  in 
the  oflSce  of  your  city  clerk. 

*'Very  respectfully, 
'*Thb  Western  Union  Telegraph  Compant, 

**By  Frank  Jaynes,  Supt.** 

The  court  found  that  prior  to  the  passage  of  this  ordinance 
**the  plaintiff  applied  to  defendant  herein  the  city  of  Visalia 
for  the  privilege  and  franchise  of  constructing,  maintaining, 
and  operating  plaintiff's  telegraph  lines,  poles,  and  structures 
in  the  streets,  alleys  and  public  ways  of  said  city  of  Visalia,'* 
and  that  said  ordinance  was  passed  in  pursuance  of  such  ap- 
plication, and  that  ''said  ordinance,  and  franchise  were  duly 
accepted  in  writing  by  plaintiff."  If  this  can  be  construed 
to  mean  literally  that  plaintiff  really  applied  for  a  franchise^ 
eo  nomine,  to  construct  and  operate  a  telegraph  line  through 
the  streets  of  the  city,  then  it  would  have  no  support  in  the 
evidence  and  the  judgment  would  have  to  be  reversed  for  that 
reason.  The  word  ''franchise"  is  not  used  in  the  ordinance, 
and  there  is  no  pretense  in  it  of  the  granting  of  a  right  to 
"operate"  the  telegraph  line.  The  only  evidence  on  the 
subject  is  the  testimony  of  plaintiff's  superintendent,  F.  H. 
Lamb.  He  said:  "I  am  acquainted  with  the  franchises  of  the 
Western  Union  Telegraph  Company  on  the  Pacific  Coast.  The 
matter  of  the  application  for  a  franchise,  if  any  were  made, 
would  be  a  part  of  my  duties.  We  have  no  franchise  in  the 
city  of  Visalia  granted  by  the  city  of  Visalia  or  the  county 
of  Tulare  for  any  purpose."  On  cross-examination  he  was 
asked:  "Now,  Mr.  Lamb,  at  any  time  prior  to  the  month  of 
February,  1892,  did  not  the  Western  Union  Telegraph  Com- 
pany, through  you,  make  an  application  to  the  city  of  Visalia 
for  a  franchise  to  erect  its  poles  along  the  city  streets  of 
Visalia  and  to  string  its  wires  thereon*';  and  to  this  question 
he  answered  as  follows:  "I  do  not  understand  that  the  ap- 
plication was  made,  as  it  was  well  understood  by  this  com- 
pany that  the  act  of  Congress  of  1866  gave  the  Western  Union 
Telegraph  Company  the  franchise  to  erect  its  telegraph  lines 
and  operate  them  oyer  all  portions  of  the  public  domain,  over 
aU  post  routes,  and  also  that  the  state  of  California  gave  to  all 
telegraph  companies  similar  authority.  The  application  that 
was  made  to  the  city  of  Visalia  was  in  the  nature  of  a  police 
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regulation  in  order  to  settle  the  question  as  to  the  location  of 
our  poles,  the  height  of  wires  above  ground,  etc.,  in  order  to 
prevent  the  lines  which  we  erected  in  the  streets  from  being 
subsequently  disturbed  by  some  whim  of  a  street  official. 

**Q.  Now  in  pursuance  of  that  application  Mr.  Lamb,  there 
was  an  ordinance  passed  by  the  board  of  trustees  on  Feb- 
ruary, 1892,  which  granted  to  your  company  some  rights  in 
the  streets,  was  there  not? 

**A.  There  was  an  ordinance  passed  which  prescribed  that 
the  location  of  the  poles  and  wires  then  erected  was  approved. 

''Q.  It  is  the  same  ordinance  that  has  been  set  forth  here 
in  the  complaint  and  statement  of  fact? 

'*A.  Yes,  sir.'' 

In  the  face  of  this  evidence  we  do  not  think  that  the  court 
intended  to  find  that  the  plaintiflE  applied  for  what  it  called 
or  understood  to  be  a  ** franchise."  We  think  that  the  find- 
ing can  be  and  should  be  construed  to  mean  merely  that  in 
the  opinion  of  the  court  the  ordinance  69  did,  in  law,  create 
a  franchise,  and  that  therefore  plaintiff  can  be  said  to  have 
applied  for  a  franchise.  And  construing  it  in  that  sense,  the 
case  can  now  be  here  decided  on  its  merits,  without  the  neces- 
sity of  ordering  a  new  trial  upon  a  point  that  would  only 
cause  delay. 

The  real  question,  therefore,  is,  as  before  stated,  Does  the 
ordinance  69  create  a  ** franchise*'? — and,  in  our  opinion,  it 
does  not.  If  it  can  be  construed  as  an  attempted  granting 
of  an  original  franchise  to  operate  a  telegraph  line  through 
the  streets  of  the  city,  it  would  be  merely  an  empty  form  of 
granting  what  the  plaintiff  already  had  and  of  which  the  city 
could  not  deprive  it.  The  plaintiff  had  that  right  not  only 
from  the  act  of  Congress  above  referred  to  but  also  from 
section  536  of  our  Civil  Code,  which  provides  that  **  telegraph 
corporations  may  constnict  lines  of  telegraph  along  and  upon 
any  public  road  or  highway."  But  we  do  not  think  that  the 
ordinance  purports  to  grant  any  ** franchise."  While  the  ap- 
pellant had  the  right,  of  which  the  city  could  not  deprive  it, 
to  construct  and  operate  its  lines  along  the  streets  of  the  city, 
nevertheless  it  could  not  maintain  its  poles  and  wires  in  such 
a  manner  jw  to  unreasonably  obstruct  and  interfere  with 
ordinary  travel;  and  the  city  had  the  authority,  under  its 
police  power,. to  so  regulate  the  manner  of  plaintiff's  placing 
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and  maintaining  its  poles  and  wires  as  to  prevent  unreason- 
able obstruction  of  travel.  And  we  think  that  the  ordinance 
in  question  was  not  intended  to  be  anything  more,  and  is 
nothing  more,  than  the  exercise  of  this  authority  to  regulate. 
But  such  regulation  is  not  the  granting  of  a  franchise;  it  is 
a  restriction  of  and  burden  upon  a  franchise  already  exist- 
ing ;  it  is  not  an  original  and  af&rmative  granting  of  anything 
in  the  nature  of  a  franchise.  Indeed,  the  ordinance  and  its 
acceptance  by  plaintiflP — ^which  acceptance  was  necessary  to 
give  it  any  effect — ^was  in  the  nature  of  a  contract  between  the 
parties.  The  plaintiff's  poles  and  wires  were  still  in  the  same 
place  in  which  they  had  been  for  many  years;  and  by  the 
ordinance  the  city  agreed  in  writing  that  the  poles  and  wires 
as  they  then  stood  were  in  a  proper  place  and  might  remain 
there  if  plaintiff  would  agree  to  allow  the  city  to  use  them  for 
certain  purposes,  and  plaintiff  by  accepting  the  ordinance  so 
agreed.  Such  was  evidently  the  purpose  of  the  ordinance, 
and  we  do  not  see  in  it  the  creation  of  anything  in  the  nature 
of  a  franchise. 

Therefore,  the  assessment  was  for  an  asserted  franchise 
which  had  no  existence. 

The  judgment  is  reversed,  with  directions  to  the  court 
below  to  render  judgment  as  prayed  for  in  its  complaint 

Lorigan,  J.,  concurred. 

SHAW,  J.,  concurring. — I  concur.  I  think,  however,  that 
the  ordinance  in  question  was  intended  to  grant  a  certain 
right  to  use  a  portion  of  the  public  streets,  and  that,  as  it 
purports  to  be  a  grant  by  public  authority  of  a  right  to  the 
use  of  public  property,  it  does  purport  to  grant  a  franchise. 
The  fact  that  it  also  regulates  the  manner  of  the  use  does 
not  change  its  character  in  this  respect.  But  in  so  far  as  it 
purports  to  grant  such  right,  it  merely  attempts  to  give  the 
plaintiff  that  which  it  already  had,  and  was  of  no  legal  effect 
whatever.  The  assessment,  being  specifically  upon  that  so- 
called  franchise,  was  upon  a  thing  which  had  no  real  existence 
and  which  could  not  have  any  value.  It  was,  therefore,  neces- 
sarily void,  and  its  collection  in  the  manner  here  attempted 
should  be  enjoined. 
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Angellotti,  J.,  Sloss,  J.,  and  Beatty,  C.  J.,  concurred  with 
Shaw,  J. 


[Sac.  No.  1260.    Department  Two.— October  1,  1906.] 

C.  SCHINDLER,  Respondent,  v.  THOMAS  GREEN  et  aL, 

Appellants. 

Mechanics'  Liens — ^Lien  of  Contractor — Substantial  Compliance- 
Trivial  Imperfection — Question  of  Fact — ^Recoupment. — ^In  an 
action  bj  a  contractor  to  foreclose  a  lien  upon  the  stractnre,  where 
there  ib  a  substantial  completion  of  the  work  contracted  for  in 
good  faith,  a  trivial  imperfection  cannot  prevent  the  enforcement 
of  the  lien.  What  constitutes  a  trivial  imperfection  is  a  question  of 
fact  in  each  instance;  and  if  the  omission  or  imperfection  is  so 
slight  that  it  cannot  be  regarded  as  an  integral  or  substantive  part 
of  the  original  contract,  and  the  other  party  can  be  compensated 
bj  a  recoupment  for  damages,  the  contractor  does  not  lose  his  right 
of  action. 

Id.  —  Contract  without  Specifications  —  Buildino  Booms  undbk 
Baised  House — Windows  out  of  Alignment — Compensation- 
Findings  Conclusive. — ^Where  the  contract  was  without  plans  or 
specifications,  to  do  the  carpenter-work  in  raising  a  house  and 
putting  two  basement-rooms  beneath  it,  and  the  findings  and  judg- 
ment were  for  the  plaintiff,  a  special  finding  that  the  two  windows 
placed  by  plaintiff  were  out  of  alignment  with  those  in  the  upper 
story,  and  that  such  placing  of  them  was  not  workmanlike,  but 
was  a  trivial  imperfection,  which  was  remedied  by  the  owner  at 
a  cost  of  seven  and  one  half  dollars,  which  sum  was  deducted  from 
plaintiff 's  claim,  and  judgment  rendered  for  the  residue,  the  finding 
that  the  imperfection  was  trivial  implies  a  finding  that  the  work 
was  substantially  completed  by  the  contractor  in  good  faith,  and 
such  findings,  based  upon  evidence  to  sustain  them,  are  conclusive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  triaL 
Peter  F.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  D.  Moynahan,  C.  E.  Elliott,  and  Hinkson  &  Elliott, 
for  Appellants. 

R.  Platnauer,  for  Respondent 
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LORIGAN,  J. — This  action  is  brought  by  an  original  con- 
tractor  against  defendants  as  owners  of  a  lot  in  the  city  of 
Sacramento,  to  foreclose  a  mechanics'  lien.  A  written  con- 
tract was  made  by  plaintiff  with  Annie  and  Maggie  Green, 
daughters  of  defendants  in  the  action,  who  lived  on  the 
premises  with  their  parents,  said  defendants,  to  do  the 
carpenter-work  in  making  alterations  and  adding  two  rooms 
to  the  house  in  which  defendants  lived.  The  plastering  of 
the  rooms  was  to  be  done  by  another  person,  under  a  separate 
contract,  with  which  plaintiflE  had  nothing  to  do.  There  were 
no  regular  plans  or  specifications  as  to  where  the  doors  or 
windows  in  the  rooms  should  be  placed,  the  contract  pro- 
viding generally  that  there  should  be  not  to  exceed  six  doors 
and  not  to  exceed  ten  windows,  and  that  the  new  addition 
should  be  built  uniformly.  The  contract  price  was  $403.50 
for  all  materials  and  carpenter-work,  of  which  plaintiff  was 
paid  one  hundred  dollars  during  the  progress  of  the  work. 

Defendants  refusing  payment  after  the  plaintiff  claimed 
his  contract  was  completed,  the  latter  filed  a  lien  on  the  prem- 
ises, and  in  due  time  brought  this  action  to  foreclose  it  in 
the  amount  of  $326.50;  the  twenty-three  dollars  over  the  un- 
paid contract  price  of  $303.50  being  claimed  for  extra  work 
and  material  furnished  beyond  that  provided  for  in  the 
written  contract 

At  the  trial  plaintiff  had  judgment  as  prayed  for,  and  this 
appeal  is  taken  by  defendants  from  the  judgment  and  from 
an  order  denying  their  motion  for  a  new  trial. 

There  are  many  specifications  of  error  in  the  transcript 
relative  to  the  admission  of  evidence.  We  have  given  all 
of  them  careful  consideration,  and  do  not  think  any  of  them 
are  well  taken,  or  that  particular  reference  to  them  is  required. 

Aside  from  such  alleged  errors,  the  main  point  made  by 
appellants  for  a  reversal  is  as  to  the  sufSciency  of  the  evi- 
dence to  sustain  a  finding  of  the  lower  court  relative  to  two 
windows  placed  in  the  basement  story  of  the  house  as  built 
by  plaintiff  and  the  effect  of  such  finding. 

The  court  found  as  to  the  windows,  "That  the  two  windows 
placed  by  plaintiff  in  the  front  portion  of  the  basement 
story  of  said  house  were  not  directly  beneath  the  two  front 
windows  of  the  upper  portion  of  said  house,  which  upper 
portion  consisted  of  the  old  house  after  the  same  had  been 
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raised,  and  that  the  placing  of  such  windows  in  this  manner 
was  not  workmanlike;  and  the  court  finds  that  the  failure 
of  plaintiff  to  place  said  windows  in  the  basement  in  a  direct 
line  underneath  the  two  windows  of  the  upper  portion  of 
said  house  is  a  trivial  imperfection." 

The  only  complaint  made  relative  to  the  two  windows  so 
referred  to  was  that  they  were  not  in  alignment  with  the 
two  front  windows  in  the  upper  story.  No  other  defect 
relative  to  them  was  complained  of.  This  was  what  the  lower 
court  found  to  be  a  trivial  imperfection,  and,  relative  to  it, 
further  found  that  after  the  work  had  been  completed  by 
plaintiff  defendants  caused  the  position  of  said  two  front 
windows  to  be  changed,  and  had  said  windows  placed  directly 
underneath  the  two  windows  in  the  upper  portion  of  said 
house,  for  which  they  paid  the  sum  of  seven  dollars  and  fif^ 
cents,  which  the  court  finds  was  a  reasonable  amount  to 
allow  the  defendants  for  making  such  change,  and  which  it 
deducted  from  the  amount  for  which  the  plaintiff  sued. 

It  is  insisted  by  appellants  that  the  evidence  does  not  sup- 
port that  portion  of  the  finding  that  the  failure  of  plaintiff 
to  place  said  windows  in  a  direct  line  with  the  windows  in 
the  upper  portion  of  the  house  was  a  trivial  imperfection. 
We  do  not  think  this  point  is  well  taken.  In  the  last  clause 
of  section  1187  of  the  Code  of  Civil  Procedure  it  is  provided 
that  any  trivial  imperfection  in  the  work  shall  not  prevent 
a  lien.  Whether  an  imperfection  in  the  work  for  which  a 
lien  is  sought  is  a  trivial  one  or  not  is  to  be  determined  from 
the  facts  and  circumstances  of  each  particular  case.  No 
fixed  or  inflexible  rule  upon  the  point  can  be  laid  down. 
Upon  this  subject  it  is  said  in  Bianchi  v.  Hughes,  124  Cal.  27, 
[56  Pac.  610] :  '*  'Trivial  imperfection,'  as  used  in  the 
code,  relates  to  the  question  whether  or  not  there  has  been 
an  actual  completion  of  the  building.  {Marble  Lime  Co.  v. 
Lordsburg  Hotel  Co.,  96  Cal.  332,  [31  Pac.  164].)  'What 
constitutes  a  ''trivial  imperfection''  is  a  question  of  fact  in 
each  instance'  {Willamette  etc.  Co.  v.  Los  Angeles  College 
Co.,  94  Cal.  229,  [29  Pac.  629] ) ;  and  the  decision  of  the  trial 
court  thereon  cannot  be  disregarded,  unless  the  party  com- 
plaining makes  it  clearly  appear  to  be  without  any  evidence 
in  its  support.  {Harlan  v.  Stufflebeem,  87  Cal.  508,  [25  Pac. 
686].)     The  'trivial  imperfections'  mentioned  in  the  above 
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section  (sec.  1187,  Code  Civ.  Proc.)  refer  to  imperfect  or 
defective  performance  of  the  work  upon  a  building  which 
is  claimed  to  have  been  completed,  and  not  to  a  case  in  which 
the  building  is  admittedly  uncompleted,  and  workmen  are  still 
engaged  in  constructing  substantial  portions  thereof."  (See 
Santa  Monica  etc.  Co.  v.  Hege,  119  Cal.  376,  [51  Pac.  555].) 

And  in  Harlan  v.  Stuffleleem,  87  Cal.  511,  [25  Pac.  687] : 
^'The  performance  of  a  contract  need  not  in  all  cases  be 
literal  and  exact,  in  order  to  entitle  a  party  to  compensation  ' 
therefor.  Especially  is  this  the  rule  in  contracts  for  labor 
by  mechanics  or  artisans,  where  the  quality  of  the  work 
done,  or  the  manner  of  its  performance,  is  the  sole  matter 
in  dispute,  and  is  to  be  decided  upon  conflicting  testimony. 
In  contracts  for  the  construction  or  repair  of  buildings,  a 
substantial  performance  of  his  contract  is  sufQcient  to  entitle 
the  contractor  to  compensation  for  the  work  done  by  him 
under  the  contract.  If  there  has  been  no  willful  departure 
from  its  provisions,  and  no  omission  of  any  of  its  essential 
parts,  and  the  contractor  has  in  good  faith  performed  all 
of  its  substantive  terms,  he  will  not  be  held  to  have  forfeited 
his  right  to  a  recovery  by  reason  of  trivial  defects  or  imper- 
fections in  the  work  performed.  If  the  omission  or  imper- 
fection is  so  slight  that  it  cannot  be  regarded  as  an  integral 
or  substantive  part  of  the  original  contract,  and  the  other 
party  can  be  compensated  therefor  by  a  recoupment  for 
damages,  the  contractor  does  not  lose  his  right  of  action.  .  .  . 
Whether  the  contract  has  been  substantially  performed  is  a 
question  of  fact  which  must  be  determined  by  the  trial  court 
in  each  instance  from  the  facts  and  circumstances  in  that 
case,  and  the  finding  of  the  trial  court  upon  that  point  is  as 
conclusive  as  is  its  finding  of  any  other  fact." 

Now,  applying  these  rules  to  the  matter  under  review.  It 
is  not  contended  that  the  plaintiflE  omitted  to  put  in  any 
windows,  which  he  agreed  to  place  in  the  basement  story, 
but  only  that  they  were  placed  some  inches  out  of  alignment 
with  the  windows  in  the  upper  story.  The  court  found  that 
this  was  unworkmanlike.  This,  however,  was  not  a  finding 
that  the  plaintiff  had  failed  to  substantially  perform  his  con- 
tract, but  only  that  the  manner  of  its  performance  was  not 
workmanlike,  with  the  additional  finding,  bearing  upon  such 
defective  alignment  of  the  windows,  that  it  constituted  but 
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a  trivial  imperfection.  And  the  facts  and  circumstances  in 
the  ease  warranted  the  court  in  so  finding,  as  was  the  court 
also  warranted  in  finding  (as  is  implied  in  the  finding  that 
the  imperfection  was  trivial)  that  in  placing  the  windows 
where  he  did  plaintiff  acted  in  good  faith  with  the  intention 
of  complying  fully  with  his  contract 

As  we  have  said,  there  were  no  plans  or  specifications 
showing  where  the  windows  were  to  be  placed,  and  as  testi- 
fied to  by  Devine  (who  drew  the  contract  and  was  acting  as 
agent  for  the  Green  sisters  in  supervising  the  building),  the 
plaintiff  had  to  use  his  best  judgment  in  the  construction  of 
the  house,  and  plaintiff  testified  that  in  his  opinion  the  plac- 
ing of  the  windows  was  workmanlike,  and  that  he  placed 
them,  though  not  in  alignment,  so  as  to  give  the  most  furniture 
space  in  the  room;  that  he  understood  when  placing  them 
there  that  he  was  following  the  directions  given  him  by  De- 
vine  and  Maggie  Green;  that  during  the  progress  of  the 
work  on  the  house  Devine  and  Maggie  Green,  who  lived  in 
the  house  with  her  parents,  were  about  the  premises  fre- 
quently giving  orders  how  the  addition  thereto  should  be 
constructed  and  directing  changes  to  be  made;  that  at  their 
direction  plaintiff  changed  the  windows  on  the  west  side  of 
the  building,  one  of  them  three  times;  that  no  request  was 
made  to  change  the  windows  in  dispute  until  after  they  had 
been  put  in  and  the  plastering  done  around  them,  and  only 
then  when  the  plaintiff  demanded  payment  of  what  he  claimed 
was  due  him;  that  the  evidence  in  the  case  was  in  fact  con- 
flicting as  to  whether  it  was  or  was  not  good  workmanship 
to  place  the  windows  as  plaintiff  had  placed  them.  The  evi- 
dence further  shows,  as  found  by  the  court,  that  the  cost 
of  placing  the  windows  in  alignment  was  seven  dollars  and 
fifty  cents,  and  there  is  no  pretense  that  in  remedying  this 
deviation  by  resetting  the  windows  in  proper  alignment  any 
damage  or  disfigurement  to  the  building,  either  from  a  ma- 
terial or  esthetical  point  of  view,  was  occasioned. 

We  think  these  facts  warranted  the  court  in  finding  that 
the  defect  complained  of  was  but  a  trivial  imperfection, 
readily  remedied  and  compensated  for  out  of  the  contract 
price,  and  that  such  imperfection  in  the  work  arose  in  an 
attempt  in  good  faith  by  plaintiff  to  substantially  perform 
his  contract. 
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As  against  the  good  faith  of  the  plaintiff  relative  to  the 
placing  of  these  windows,  it  is  claimed  the  evidence  shows 
that  he  refused  to  change  them  when  demand  was  made  on 
him  to  do  so,  and  that  he  stated,  upon  refvisal  of  Devine,  as 
agent  of  the  Greens,  to  pay  him  until  he  did,  that  he  coidd 
do  better  in  a  lawsuit. 

It  is  true  the  plaintiff  refused  to  change  the  windows  after 
he  had,  as.  he  claimed,  finished  the  work  according  to  his 
contract,  and  the  plastering  had  been  put  on  around  them, 
unless  paid  additional  for  it,  but  this  fact  would  not  affect 
the  implied  finding  of  the  court  that  the  plaintiff  was  acting 
in  good  faith  in  claiming  that  he  finished  the  work  as  agreed 
to.  This  was  his  claim  all  along,  and  if  he  was  mistaken  in 
it,  as  the  imperfection  was  trivial,  his  right  to  a  lien  was  not 
forfeited  thereby.  Upon  his  refusal  the  defendants  had  a 
month  before  the  lien  was  filed  within  which  they  could 
have  had  the  change  in  the  windows  made  by  another  car- 
penter, or  have  ascertained  what  it  would  cost  to  do  so,  and 
could  have  tendered  the  plaintiff  what  was  due  him  less  such 
expense. 

As  to  the  statement  that  plaintiff  said  he  coxdd  do  better 
in  a  lawsuit.  This  was  testified  to  by  Devine,  but  it  is  quite 
evident  from  all  his  testimony  that  this  statement  was  made 
by  plaintiff  while  he  and  Devine  were  disputing  over  the 
claim  of  plaintiff  for  extra  labor.  Devine  and  the  Greens 
claimed  that  plaintiff  had  performed  no  extra  labor,  and  re- 
fused to  pay  him  anything  on  that  account  Devine  offered 
to  pay  him  the  balance  of  the  contract  price,  $303.50  only, 
and  charged  him  with  trying  to  get  by  his  claim  for  extra 
work  more  than  belonged  to  him.  Plaintiff  refused  to  forego 
his  claim  for  the  extra  labor,  and  it  was  in  this  connection 
that  the  remark  about  doing  better  in  court  was  made.  The 
defendants  in  their  answer  in  this  case  denied  any  liability 
to  the  plaintiff  for  such  extra  work,  but  the  lower  court 
found  that  his  claim  for  it  was  just,  and  allowed  it  to  him, 
which  makes  further  comment  tipon  his  remark  about  doing 
better  by  litigation  unnecessary. 

We  have  discussed  what  we  deem  the  principal  point  upon 
this  appeal.  Other  claims  are  made  for  a  reversal,  but  we  do 
not  think  any  of  them  tenable. 
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The  judgment  and  order  appealed  from  are  affirmed. 
McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[Sac  No.  1361.    In  Bank.— October  1,  1906.] 

COUNTY  OP  PLUMAS,  Appellant,  v.  D.  C.  WHEELER, 
and  D.  W.  RIDENOUR,  Partners,  etc..  Respondents. 

LiCBNSB  Feb — AonoiT  by  County — Ordinance  Begtjlating  Sheep  Busi- 
ness— ^PoucB  Power — Sufficibncy  of  Complaint. — ^In  an  action 
hj  a  countj  to  recover  a  license  fee  for  conducting  the  business 
of  raising,  grazing,  herding,  and  pasturing  sheep  on  lands  within 
the  countj,  under  a  county  ordinance  purporting  to  regulate  the 
business,  under  the  police  power  granted  bj  section  11  of  article  XI 
of  the  constitution,  and  bj  section  3366  of  the  Political  Codc^ 
where  the  judgment  was  for  the  defendant  after  demurrer  sustained 
to  the  complaint,  if  the  ordinance  in  question  does  not  appear  upon 
its  face  to  be  invalid,  the  order  sustaining  the  demurrer  cannot  be 
upheld,  and  the  judgment  rendered  thereupon  cannot  be  upheld. 

Id. — Effect  of  Code  Provision. — The  effect  of  section  3366  of  the 
Political  Code  was  to  cut  off  the  power  before  possessed  bj  counties 
under  the  Countj  Government  Act  to  collect  a  license  tax  for 
revenue  and  to  restrict  the  licensing  power  to  matters  of  regulation 
alone,  in  pursuance  of  the  police  power. 

Id.<— Extent  of  Police  Power. — The  police  power  is  an  extensive  one, 
and  in  its  exercise  a  wide  discretion  is  necessarilj  committed  to 
the  legislative  bodj  in  which  it  is  vested,  though  the  legislative 
determination  is  not  conclusive,  and  the  rights  of  propertj  cannot 
be  invaded  under  the  guise  of  police  regulation,  if  its  manifest 
object  is  otherwise.  The  question  in  each  case  is  whether  there 
has  been  an  exercise  of  reasonable  discretion,  or  whether  the 
legislative  action  is  a  mere  excuse  for  an  unjust  discrimination  or 
the  oppression  or  spoliation  of  a  particular  class. 

Id. — ^Regulation  by  Means  of  License  Feb  —  Beasonableness  of 
Charge.— The  power  to  regulate  a  business  maj  be  exercised  bj 
means  of  a  license  fee  or  charge,  provided  its  amount  is  not  more 
than  is  reasonablj  necessarj  for  the  regulation  of  the  business, 
considering  the  necessarj  or  probable  expenses  incident  to  the  licens- 
ing, inspection,  and  enforcement  of  the  ordinance  under  a  proper 
sjstem  of  supervision  and  police  surveillance,  including  the  labor 
of  officers  and  other  expenses  therebj  incurred,  and  aU  the  incidental 
consequences  that  maj  be  likelj  to  subject  the  public  to  cost,  in 
relation  to  the  business  regulated. 
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Id. — Question  of  Fact. — ^Where  the  license  fee  ia  not  so  obviously  ex- 
cessive as  to  lead  irresistibly  to  the  conclusion  that  it  is  imposed 
for  revenue  purposes,  the  reasonableness  of  the  charge  for  expenses 
is  a  question  of  fact  for  the  determination  of  the  jury,  in  view  of 
the  conditions  shown  to  exist  in  the  county  imposing  the  fee. 

Id.— Presumption  in  Favoe  of  Ordinance — ^Fee  not  Clearly  Exces- 
sive.— The  presumption  is  in  favor  of  the  reasonableness  and 
validity  of  the  charge.  The  county  must  be  deemed  at  liberty  to 
make  the  charge  large  enough  to  cover  any  reasonably  anticipated 
expenses,  and  is  not  limited  to  the  exact  amount  of  the  expense 
as  it  may  subsequently  develop.  It  cannot  be  said  as  matter  of 
law  that  a  license  fee  of  ten  cents  per  head  on  sheep  and  lambs 
goes  beyond  any  reasonable  limits  allowed  under  the  rules  of  law. 

Id. — ^AcTioN  BY  County.— The  right  of  action  given  by  the  ordinance 
to  the  county  does  not  show  that  the  license  fee  is  for  revenue. 
Section  3366  of  the  Political  Code  expressly  authorizes  the  county 
to  fix  the  rate  of  the  license  tax  for  police  regulation,  and  to 
provide  for  collection  of  the  same  by  suit  or  otherwise. 

Id.— Prohibition  of  Business  without  License  —  Ordinance  Con- 
strued WITH  Penal  Code— "Law  of  this  State." — The  mere  fact 
that  the  county  ordinance  does  not  in  terms  make  it  illegal  to  carry 
on  the  business  regulated  unless  a  license  be  first  procured  is  not 
material  A  county  ordinance  is  a  "law  of  this  state,"  within 
the  meaning  of  section  435  of  the  Penal  Code,  making  it  a 
misdemeanor  for  any  person  to  conunence  or  carry  on  any  business 
for  which  "a  license  is  required  by  any  law  of  this  state,  without 
taking  out  or  procuring  the  license  prescribed  by  such  law."  The 
county  ordinance  is  to  be  read  in  connection  with  that  section, 
and  so  construed  is  sufficient  to  prohibit  such  business  and  to  attach 
a  penalty  to  the  commission  of  the  prohibited  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    J.  E.  Prewett,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

XI.  S.  Webb,  Attorney-General,  and  L.  N.  Peter,  District 
Attorney,  for  Appellant. 

Cheney  &  Massey,  Campbell,  Metson  &  Campbell,  and  W. 
H.  Metson,  for  Respondents. 

SLOSS,  J. — ^This  is  an  appeal  from  a  judgment  in  favor  of 
the  defendants,  entered  upon  the  plaintiff's  failure  to  amend 
its  complaint  after  a  general  demurrer  thereto  had  been 
sustained.    The  action  was  brought  by  the  county  of  Plumas 
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to  recover  the  sum  of  one  thousand  three  hundred  dollars, 
alleged  to  be  due  it  from  defendants  as  a  license  fee  for  eon- 
ducting  the  business  of  raising,  grazing,  herding,  and  pastur- 
ing sheep  and  lambs  within  the  county.  The  plaintiff's 
claim  is  based  upon  an  ordinance  adopted  by  the  county 
supervisors  in  January,  1902,  and  set  forth  in  full  in  the 
complaint.  The  enactment  is  entitled  **An  ordinance  regu- 
lating the  business  of  raising,  grazing,  herding,  and  pasturing 
sheep  and  lambs  in  the  county  of  Plumas,  state  of  California." 
Section  1  requires  persons  engaging  in  the  described  business 
in  the  county  to  present  annually  to  the  license  collector  an 
affidavit  showing  the  number  of  sheep  or  lambs  owned  or 
controlled  by  them  in  the  county,  and  whether  such  sheep 
or  lambs  are  infected  with  contagious  disease.  Section  2 
prohibits  the  bringing  into  the  county  of  sheep  or  lambs 
infected  with  certain  diseases.  Sections  3,  4,  5,  6,  and  7 
make  certain  provisions  regulating  the  conduct  of  said  busi- 
ness. In  a  general  way,  it  is  sufficient  to  say  that  provision 
is  made  against  the  camping  or  grazing  of  sheep  or  lambs  on 
public  roads  or  trails,  against  dipping  near  public  highways 
or  buildings,  and  against  such  acts  as  would  cause  injury  to 
the  roads  or  trails  of  the  county  or  delay  and  inconvenience 
to  travelers.  Section  8  makes  a  violation  of  any  of  the  pre- 
ceding sections  a  misdemeanor.  Section  9,  which  provides 
for  the  license  here  sought  to  be  collected,  reads  as  follows: 
*' Section  9.  Every  person,  firm  or  corporation  engaging  in 
said  Plumas  County  in  the  business  of  raising,  grazing,  herd- 
ing or  pasturing  sheep  or  lambs  must  annually,  at  the  time 
of  the  commencement  of  said  business,  procure  a  license 
therefor  from  the  license  collector  of  said  county,  and  must 
pay  for  said  license,  the  license  fee  or  charge  of  ten  cents 
for  each  sheep  or  lamb  owned  by,  or  in  possession  of,  or 
under  the  control  of  such  person,  firm  or  corporation."  The 
remaining  sections  of  the  ordinance  (except  section  13,  which 
will  be  referred  to  hereafter)  provide  for  the  collection  of 
the  license  fee,  section  16  declaring  that  the  license  fee  or 
charge  is  a  debt  owing  to  the  county,  and  shall  become  due 
and  payable  to  the  county  in  advance.  Section  11  authorizes 
the  district  attorney  to  bring  suit,  in  the  name  of  the  county, 
to  recover  license  fees  due. 
The  complaint  alleges  that  the  defendants^  between  May  1, 
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1902,  and  June  19,  1902,  were  engaged  in  the  business  of 
raising,  grazing,  herding,  and  pasturing  sheep  and  lambs  in 
the  county  of  Plumas,  that  during  that  time  they  owned  and 
possessed  in  said  county  thirteen  thousand  sheep  and  lambs, 
and  that  they  have  failed  and  refused  to  take  out  a  license 
or  to  pay  any  license  fee. 

If  the  ordinance  in  question  is  a  valid  exercise  of  the  legis- 
lative *power  of  the  county,  the  complaint  states  a  cause  of 
action.  And,  on  the  record  before  us,  consisting  simply  of 
the  complaint  and  the  demurrer,  the  validity  of  the  ordinance 
must  be  determined  from  an  inspection  of  its  provisions  alone, 
read  in  the  light  of  facts  within  the  judicial  knowledge  of  the 
court.  Unless,  so  read,  it  appears  that  the  ordinance  is  in- 
valid on  its  face,  the  order  sustaining  the  demurrer  cannot 
be  upheld. 

Under  the  state  constitution  (art.  XI,  sec.  HV  **Any 
county  .  .  .  may  make  and  enforce  within  its  limits  all  such 
local,  police,  sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws.''  Section  3366  of  the  Political 
Code,  enacted  in  1901,  provides  that  **  Boards  of  supervisors 
of  the  counties  of  the  state  .  .  .  shall,  in  the  exercise  of  their 
police  powers,  and  for  the  purpose  of  regulation,  as  herein 
provided,  and  not  otherwise,  have  power  to  license  iffi^iilid 
every  kind  of  business  not  prohibited  by  law,  and  transacted 
and  carried  on  within  the  limits  of  their  respective  jurisdic- 
tions, ...  to  fix  the  rates  of  license  tax  upon  the  same,  and 
to  provide  for  the  collection  of  the  same  by  suit  or  otherwise." 
The  effect  of  this  statutory  provision  was  to  cut  off  the 
power,  theretofore  residing  in  boards  of  supervisors  under  the 
County  Government  Act  (Stats.  1897,  p.  465,  sec.  25,  subd. 
25),  to  collect  a  license  tax  for  revenue.  **The  words  *not 
otherwise'  curtail  and  cut  off  all  power  boards  of  supervisors 
theretofore  had  to  issue  licenses  and  charge  therefor  as  a 
revenue  measure.  .  .  .  Indeed,  it  may  be  said  that  every  feat- 
ure of  this  act  of  1901  indicates  a  plain  purpose  upon  the 
part  of  the  le^ature  to  restrict  the  licensing  power  of 
boards  of  supervisors  and  city  councils  to  matters  of  regula- 
tion alone."  {Ex  parte  Pfirrmawn,  134  CaL  143,  [66  Pac. 
205].) 

Can  the  ordinance  now  before  us  be  sustained  as  a  valid 
exercise  of  the  power  of  the  county  to  regulate  the  business 
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of  raising,  herding,  grazing,  and  pasturing  sheep  ?  The  prin- 
ciples affecting  the  right  of  legislative  bodies  in  the  exercise 
of  what  is  known  as  the  * 'police  power,'*  to  place  restrictions 
upon  the  conduct  of  lawful  pursuits  and  occupations,  are 
well  settled,  although  there  is  often  great  difficulty  in  apply- 
ing these  principles  to  a  given  state  of  facts.  It  is  within  the 
legislative  discretion  to  place  such  restrictions  upon  the  use 
of  any  property  or  the  conduct  of  any  business  as  nfay  be 
reasonably  necessary  for  the  public  safety,  comfort,  or  health. 
''The  police  power,  the  power  to  make  laws  to  secure  the 
comfort,  convenience,  peace,  and  health  of  the  community, 
is  an  extensive  one  and  in  its  exercise  a  very  wide  discretion 
as  to  what  is  needful  or  proper  for  the  purpose  is  necessarily 
committed  to  the  legislative  body  in  which  the  power  to 
make  such  laws  is  vested."  {Ex  parte  Whitwell,  98  Cal. 
73,  [35  Am.  St.  Rep.  152,  32  Pac.  870],)  ''Rights  of 
property,  like  all  other  social  and  conventional  rights,  are 
subject  to  such  reasonable  limitations  in  their  enjoyment  as 
shall  prevent  them  from  being  injurious,  and  to  such  reason- 
able restraints  and  regulations  established  by  law,  as  the 
legislature,  under  the  governing  and  controlling  power  vested 
in  tbBxn  by  the  constitution,  may  think  necessary  and  ex- 
petkeEfir."  {Commonwealth  v.  Alger,  7  Cush.  53.)  "The 
most  proper  business  may  be  regulated  to  prevent  its  be- 
coming offensive  to  the  public  sense  of  decency,  or  for  any 
other  reason  injurious  or  dangerous."  (Cooley  on  Consti- 
tutional Limitations,  6th  ed.,  753.)  The  manner  and  extent 
of  such  regulation  are  primarily  legislative  questions,  and 
the  courts  will  not  interfere  unless  it  clearly  appears  that 
the  legislature  has,  under  the  guise  of  regulation,  imposed 
an  arbitrary  or  unreasonable  burden  upon  the  use  of  prop- 
erty or  the  pursuit  of  an  occupation.  But  the  legislative 
determination  is  not  conclusive.  As  this  court  said  in  In  re 
Smith,  143  Cal.  368,  [77  Pac.  180],  "The  law  will  not  allow 
the  rights  of  property  or  business  to  be  invaded  under  the 
guise  of  police  regulation  for  the  benefit  of  the  public  health 
or  good  order,  when  it  is  manifest  that  such  is  not  the  object 
or  purpose  of  the  enactment  or  by-law."  "The  question  in 
each  case,"  says  the  supreme  court  of  the  United  States,  **is 
whether  the  legislature  has  adopted  the  statute  in  exercise  of 
a  reasonable  discretion,  or  whether  its  action  be  a  mere  excuse 
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for  an  unjust  discrimination,  or  the  oppression  or  spoliation 
of  a  particular  class."  (Holden  v.  Hardy,  169  U.  S.  366, 
[18  Sup.  Ct.  383].) 

It  is  also  well  settled  that  the  power  to  regulate  a  business 
may  be  exercised  by  means  of  a  license  fee  or  charge.  The 
amount  of  the  license  fee,  however,  must  not  be  more  than 
is  reasonably  necessary  for  the  purpose  sought, — ^i.  e.  the 
regulation  of  the  business.  If  it  is  so  great  that  the  court 
can  plainly  see  that  the  purpose  of  its  imposition  was  to 
realize  a  revenue  under  the  guise  of  regulating  the  business, 
the  provision  for  the  fee  cannot  stand  as  an  exercise  of  the 
police  power.  The  elements  that  may  properly  be  taken  into 
consideration  by  the  legislative  body  in  determining  the 
amount  of  license  fee  that  may  for  purposes  of  regulation 
be  imposed  upon  any  business  are  stated  in  two  recent  de- 
cisions of  the  United  States  supreme  court.  Both  were  cases 
involving  the  validity  of  ordinances  imposing  license  charges 
upon  telegraph  poles  and  wires.  Western  Union  Telegraph 
Co.  V.  New  Hope,  187  U.  S.  419,  [23  Sup.  Ct.  204],  was  an 
action  by  the  borough  of  New  Hope  to  recover  from  the 
telegraph  company  a  license  fee  of  one  dollar  per  pole  and 
two  dollars  and  fifty  cents  per  mile  of  wire  on  the  poles  and 
wires  maintained  by  the  defendant  within  its  limits.  The 
defendant  contended  that  the  requirement  of  the  fee  amounted 
to  a  regulation  of  interstate  commerce.  Judgment  for  the 
plaintiflE  upon  the  verdict  of  a  jury  was  affirmed,  the  court 
quoting  with  approval  the  following  language  of  the  supreme 
court  of  Pennsylvania  in  Taylor  v.  Postal  Tel,  Cable  Co., 
202  Pa.  St.  583,  [52  Atl.  128] :  ''Clearly  the  reasonableness 
of  the  fee  is  not  to  be  measured  by  the  value  of  the  poles  and 
wires  or  of  the  land  occupied,  nor  by  the  profits  of  the  busi- 
ness. The  elements  which  enter  into  the  charge  are  the 
necessary  or  probable  expense  incident  to  the  issuance  of  the 
license  and  the  probable  expense  of  such  inspection,  regula- 
tion, and  police  surveillance  as  municipal  authorities  may 
lawfully  give  to  the  erection  and  maintenance  of  the  poles 
and  wires.  .  .  .  Whether  or  not  the  fee  is  so  obviously  ex- 
cessive as  to  lead  irresistibly  to  the  conclusion  that  it  is 
exacted  as  a  return  for  the  use  of  the  streets,  or  is  imposed 
for  revenue  purposes,  is  a  question  for  the  courts,  and  is  to 
be  determined  upon  a  view  of  the  facts.'*    In  Atlantic  etc. 
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Tel.  Co.  V.  Philadelphia,  190  U.  S.  160,  [23  Sup.  Ct.  817], 
action  had  been  brought  on  a  similar  ordinance.  In  holding 
that  the  reasonableness  of  the  charge  was  a  question  of  fact 
upon  which  the  parties  were  entitled  to  the  finding  of  a  jury, 
the  court  states  the  rule*  in  the  language  of  Mr.  Justice  Shiras 
in  a  similar  case  in  the  circuit  court  of  appeals  {Philadelphia 
V.  Western  Union  Tel.  Co.,  89  Fed.  454),— i.e.  *'When  it  is 
said,  in  some  of  the  cases,  that  such  a  question  is  for  the 
determination  of  the  court,  it  is  not  meant  that  the  question 
may  not  properly  be  submitted  to  a  jury.  What  is  meant 
by  such  observations  is  that  courts  are  not  precluded  from 
considering  the  reasonableness  of  the  legislative  act  pre- 
scribing the  terms  and  amount  of  the  charges.  .  .  .  Regard- 
ing, then,  the  issue  to  be  tried  as  one  of  fact,  we  think  it  is 
one  which,  from  its  nature,  is  eminently  fit  for  the  deter- 
mination of  a  jury.  The  expenses  attending  direct  regula- 
tions and  oversight  are  not  only  to  be  considered,  but  also 
the  incidental  cost  to  which  the  mimicipality  is  subjected 
in  providing  for  and  maintaining  a  proper  system  of  super- 
vision. We  cannot  undertake  to  specify  all  the  particulars 
which  should  be  brought  into  view  where  the  reasonableness 
of  a  municipal  ordinance  is  challenged  in  a  court;  but  we 
think  that  the  rule  laid  down  in  Cooley  on  Constitutional 
Limitations  (ed.  1886),  p.  242,  may  be  safely  adopted:  '*A 
municipal  corporation  may  impose,  under  the  police  power, 
such  a  charge  for  the  license  as  will  cover  the  necessary 
expenses  of  issuing  it,  and  the  additional  labor  of  officers  and 
other  expenses  thereby  incurred." 

It  is  not  to  be  understood  from  these  citations  that  the 
costs  to  tne  municipality  which  may  be  considered  are  simply 
those  which  arise  directly  in  the  enforcement  of  the  regula- 
tory provisions  themselves.  The  license  fee  may  properly  be 
fixed  with  a  view  to  reimbursing  the  city,  town,  or  county 
for  all  expense  imposed  upon  it  by  the  business  sought  to  be 
regulated.  **In  fixing  upon  the  fee,  it  is  proper  and  reason- 
able to  take  into  account  not  the  expense  merely  of  direct 
regulation,  but  all  the  incidental  consequences  that  may  be 
likely  to  subject  the  public  to  cost  in  consequence  of  the  busi- 
ness licensed.*'  (Cooley  on  Taxation,  p.  599.)  Thus,  in 
Philadelphia  v.  Western  Union  Tel.  Co.,  89  Fed.  460,  in  which 
the  rule  was  stated  in  language  which  has  had  the  approval 
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of  the  United  States  supreme  court,  it  was  held  to  be  error, 
in  a  case  involving  the  reasonableness  of  a  charge  for  main- 
taining telegraph  poles  and  wires,  to  exclude  evidence  tend- 
ing to  show  that  the  city  was,  by  reason  of  the  wires,  put  to 
additional  expense  in  providing  a  greater  number  of  fire 
companies  and  apparatus. 

Applying  these  rules  to  the  ordinance  before  us,  can  it  be 
said  that  the  charge  of  ten  cents  per  head  of  sheep  and  lambs 
is  so  clearly  excessive,  so  grossly  disproportionate  to  the 
expense  incurred  by  the  county  by  reason  of  this  business, 
that  the  enactment  is  void  upon  its  facef  It  is  to  be  remem- 
bered that  the  presumption  is  in  favor  of  the  reasonableness 
of  the  charge,  and  that  the  county  is  not  limited  to  the  exact 
amount  of  the  expense,  as  it  may  subsequently  develop. 
**The  municipality  is  at  liberty  to  make  the  charge  large 
enough  to  cover  any  reasonable  anticipated  expenses.'' 
(Atlantic  etc,  Tel.  Co.  v.  Philadelphia,  190  U.  S.  160,  [23 
Sup.  a.  817].) 

The  herding,  pasturing,  and  raising  of  sheep  is  undoubt- 
edly a  lawful,  indeed  a  necessary,  vocation.  But  there  can  be 
no  question  that  it,  in  common  with  the  keeping  of  other 
kinds  of  livestock,  is  an  occupation  which  may  properly  be 
subjected  to  reasonable  restrictions  for  the  purpose  of  pre- 
venting or  lessening  the  annoyance  or  discomfort  which,  if 
unrestrained,  it  would  be  likely  to  cause.  (Tiedeman  on 
State  and  Federal  Control,  p.  838 ;  Sifers  v.  Johnson,  7  Idaho, 
798,  [97  Am.  St.  Rep.  271,  65  Pac.  709].)  The  first  eight 
sections  of  the  ordinance  under  examination  indicate  the 
nature  of  some  of  the  objectionable  features  of  this  business. 
Certain  acts  are  prohibited,  and  the  violation  of  these  acts 
is  made  a  misdemeanor.  As  bearing  upon  the  expense  to 
which  the  county  may  be  subjected,  we  note  that  it  is  made 
the  duty  of  the  peace  officers  in  the  various  townships  to 
cause  the  ordinance  to  be  enforced  and  to  report  all  violations 
thereof,  and  claims  for  services  rendered  or  expenses  incurred 
in  x>erforming  these  duties  are  claims  against  the  county. 
(Sec.  13.)  What  expense  the  county  will  be  put  to  in  the 
enforcement  of  the  ordinance  cannot  be  determined  from  an 
inspection  of  the  ordinance  itself.  It  is  a  question  of  fact, 
the  decision  of  which  will  depend  upon  the  evidence  to  be 
introduced  at  a  trial.    If  it  should  appear  that  all  the  items 
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of  expense  which  could  reasonably  be  anticipated — including 
not  only  the  cost  of  issuing  the  license,  but  every  other  ex- 
pense arising  from  the  proper  supervision  or  control  of  the 
business — ^would  amount  to  less  than  ten  cents  per  sheep  (or 
lamb)  the  ordinance  could  not  be  sustained  as  a  regulatory 
measure.  If,  on  the  other  hand,  it  should  appear  from  the 
facts  shown  that  the  reasonably  anticipated  expenses  would 
equal  or  exceed  the  fee  exacted,  the  ordinance  must  be  held 
valid.  Which  of  these  two  states  of  facts  existed  in  Plumas 
County  at  the  time  of  the  adoption  of  the  ordinance  this 
court  cannot  say.  The  expense  to  which  the  county  would 
be  put,  or  could  reasonably  expect  to  be  put,  by  the  herding, 
grazing,  raising,  and  pasturing  of  sheep  within  its  borders 
depends  upon  a  variety  of  circumstances  of  which  we  do 
not  have  judicial  knowledge.  To  arrive  at  the  amount  of 
such  expense  it  would  be  necessary  to  consider  the  topo- 
graphical conditions  of  the  county,  the  extent  of  the  industry 
as  practiced  there,  the  effect  of  the  industry  on  the  roads, 
trails,  and  other  public  property  of  the  county,  the  probable 
cost  of  prosecutions  for  violations  of  the  ordinance,  and  any 
other  matters  having  a  reasonable  tendency  to  indicate  the 
cost  to  which  the  county  would  be  subjected  by  the  business 
sought  to  be  regulated.  From  these  elements  there  could  be 
a  determination  of  the  ultimate  question  of  the  reasonableness 
of  the  charge.  And  this  ultimate  question  must  be  deter- 
mined by  a  jury  (or  by  the  court,  if  a  jury  be  waived)  which 
has  before  it  the  facts  from  which  a  conclusion  can  be  drawn. 
In  the  absence  of  any  such  facts,  we  cannot  say  that  the 
charge  here  imposed  is  unreasonable.  We  do  not  intend  to 
hold  that  there  may  not  be  ordinances  imposing  license  fees 
so  large  that  they  appear,  upon  a  mere  reading,  to  go  beyond 
any  reasonable  limits  allowed  under  the  rules  of  law  which 
have  been  discussed.  But  we  think  a  fee  of  ten  cents  per 
head  on  sheep  and  lambs  does  not  come  within  this  category. 
Much  stress  is  laid  upon  the  fact,  which  appears  from 
decisions  of  this  court  in  earlier  cases  {Ex  parte  Mirande, 
73  Cal.  365,  [14  Pac.  888] ;  El  Dorado  v.  Meiss,  100  Cal.  268, 
[34  Pac.  716] ;  Inyo  County  v.  Erro,  119  Cal.  119,  [51  Pac. 
32]  ;  Mono  County  v.  Flanigan,  130  Cal.  105,  [62  Pac.  293]), 
that,  even  when  counties  had  the  power  to  license  for  revenue, 
a  tax  of  only  five  cents  per  head  was  imposed  by  various 
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counties.  But  this  is  not  conclusive.  The  conditions  in  the 
counties  which  fixed  those  taxes  may  have  been  entirely 
different  from  the  conditions  existing  in  Plumas  County. 
^'What  is  reasonable  in  one  m\micipality  may  be  oppressive 
and  unreasonable  in  another."  {Atlantic  etc.  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160,  [23  Sup.  Ct.  817].)  And  that 
the  reasonableness  of  such  a  license  fee  is  peculiarly  a  ques- 
tion of  fact,  to  be  determined  upon  the  conditions  that  may 
be  shown  to  exist  in  the  particular  governmental  subdivision 
imposing  the  fee,  is  well  illustrated  by  the  two  cases  of 
Western  Union  Tel.  Co.  v.  New  Hope,  187  U.  S.  419,  [23  Sup. 
Ct.  204],  and  Atlantic  etc.  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
160,  [23  Sup.  Ct.  817],  both  decided  by  the  supreme  court 
of  the  United  States  during  the  same  year.  Each  case  in- 
volved the  validity  (as  a  measure  of  regulation)  of  an  ordi- 
nance imposing  a  license  fee  on  the  maintenance  of  telegraph 
poles  and  wires.  The  amount  of  the  charge  was  the  same  in 
both  cases.  In  the  New  Hope  case  the  question  of  reason- 
ableness was  submitted  to  a  jury,  which  found  in  favor  of 
the  tax.  The  judgment  was  affirmed.  In  the  Philadelphia 
case  the  court  took  the  question  from  the  jury  and  directed 
a  verdict  upholding  the  tax.  The  judgment  was  reversed, 
the  court  holding  that  the  question  was  one  of  fact  which 
should  have  gone  to  the  jury. 

In  the  case  at  bar  we  are  not  aware  of  any  facts  from  which 
we  can  say  as  a  matter  of  law  that  the  license  fee  imposed 
is  necessarily,  under  all  circumstances  and  in  every  locality, 
unreasonable  or  excessive.  It  may  be  unreasonable  and  ex- 
cessive, in  view  of  the  conditions  existing  in  Plumas  County. 
If  it  is,  the  defendants  may  so  allege,  and  if  they  prove  their 
allegations,  they  will  be  under  no  liability.  But,  in  view  of 
the  purpose  of  the  ordinance,  as  declared  in  its  title,  and  the 
presumption  of  validity  attending  such  enactments,  it  should 
not  be  held  that  the  ordinance  is  on  its  face  a  revenue  measure 
disguised  as  a  provision  for  regulation. 

We  see  no  force  in  the  contention  that  the  provision  in  the 
ordinance  authorizing  a  suit  by  the  county  to  recover  the 
amount  of  the  license  fee  indicates  that  the  tax  is  exacted 
for  revenue  rather  than  as  an  exercise  of  the  police  power. 
Section  3366  of  the  Political  Code,  which  restricts  the  licens- 
ing power  of  the  county  supervisors  to  licensing  for  regula- 
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tion,  in  the  exercise  of  their  police  powers,  expressly  authorizes 
them  to  fix  the  rates  of  license  tax,  and  **to  provide  for  the 
collection  of  the  same  by  suit  or  otherwise."  Sonera  v. 
Curtin,  137  CaL  583,  [70  Pac.  674],  and  Santa  Monica  ▼. 
Ouidinger,  137  Cal.  658,  [70  Pac.  732],  decide  nothing  incon- 
sistent with  this  view.  Those  were  cases  of  ordinances  impos- 
ing license  fees  for  revenue  and  providing  for  the  collection 
of  the  fees  by  suit.  The  ordinances  were  passed  prior  to 
the  enactment  of  section  3366.  It  was  held  that  the  adoption 
of  that  section  repealed  the  tax  in  each  case,  and  that  the 
right  of  action  to  recover  the  tax  fell  with  the  tax.  But  it 
was  not  held  that  a  charge  which  a  county  or  city  is  author- 
ized to  impose  under  section  3366  of  the  Political  Code  cannot 
be  collected  by  civil  suit. 

The  point  is  made  that  the  provision  requiring  the  pay- 
ment of  a  license  fee  cannot  be  regarded  as  a  regulation, 
inasmuch  as  the  ordinance  does  not  **forbid  the  carrying  on 
of  the  business  mentioned  unless  a  license  be  procured."  If 
such  prohibition  be  an  essential  element  of  a  regulatory 
license  fee,  it  is  supplied  by  the  provisions  of  section  435  of 
the  Penal  Code,  to  wit:  ''Every  person  who  commences  or 
carries  on  any  business,  trade,  profession,  or  calling,  for  the 
transaction  or  carrying  on  of  which  a  license  is  required  by 
any  law  of  this  state,  without  taking  out  or  procuring  the 
license  prescribed  by  such  law,  is  guilty  of  a  misdemeanor." 
A  county  ordinance  is  a  **law  of  this  state"  within  the  mean- 
ing of  this  section.  (In  re  Lawrence,  69  Cal.  608,  [11  Pac 
217].)  An  ordinance  providing  no  punishment  for  doing  busi- 
ness without  a  license,  but  merely  providing  what  the  license 
should  be,  is  therefore,  when  read  in  connection  with  the 
Penal  Code,  sufiScient  to  prohibit  the  doing  of  such  business, 
and  to  attach  a  penalty  to  the  commission  of  the  prohibited 
act.  {Ex  parte  Christensen,  85  Cal.  210,  [24  Pac.  747].  See, 
also.  In  re  Sic,  73  Cal.  148,  [14  Pac.  405] ;  Ex  parte  Mans- 
field,  106  Cal.  400,  [39  Pac.  775] ;  Ex  parte  Stephen,  114  Cal. 
282,  [46  Pac.  86].) 

Various  other  points  are  made  by  the  respondents,  but  in 
our  judgment  they  are  all  reducible  to,  or  are  based  upon, 
the  proposition  that  the  ordinance  in  question  is  necessarily 
to  be  regarded  as  a  revenue  measure.  These  i>oints  are 
therefore   suflSciently  answered  by  what  has  already  been 
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said  in  this  opinion  regarding  the  character  of  the  enact- 
ment 

The  judgment  is  reversed. 

Shaw,  J.,  Angellotti,  J.,  and  Beatty,  C.  J.,  concurred. 

Henshaw,  J.,  and  McFarland,  J.,  dissented. 

Rehearing  denied. 


[Sac.  No.  1305.    In  Bank.— October  1,  1906.] 


T4»  7^ 


COUNTY  OP  SIEEEA,  Respondent,  v.  P.  L.  FLANIGAN,         Jg^ 

Appellant. 

License  Feb — Action  by  CJotjnty — Ordinance  Reoulatino  Sheep  Busi- 
ness— Sufficiency  of  Complaint — Defaxjvt  Judgment. — In  an  ac- 
tion by  a  county  to  recover  a  license  fee  for  conducting  the  business 
of  grazing,  herding,  and  pasturing  sheep  and  lambs,  under  a  county 
ordinance  regulating  the  business  under  the  police  power  granted 
by  the  constitution  and  by  section  3366  of  the  Political  Code, 
where  the  judgment  was  by  default,  after  a  demurrer  to  the  com- 
plaint was  overruled  and  the  complaint  stated  a  sufficient  cause 
of  action  under  the  rules  of  law  applicable  thereto,  as  laid  down 
in  County  of  Flumas  v.  Wheeler,  ante,  p.  758,  the  court  properly 
overruled  the  demurrer  to  the  complaint,  and  the  judgment  must 
be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sierra  County.    Stanley  A.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Campbell,  Metson  &  Campbell,  W.  H.  Metson,  A.  B. 
Cheney,  and  Thomas  H.  Breeze,  for  Appellant. 

Frank  R.  Wehe,  Solinsky  &  Wehe,  and  W.  I.  Redding,  for 
Respondent 

SLOSS,  J. — This  case  was  argued  and  submitted  with 
County  of  Plumas  v.  Wheeler,  just  decided,  ante,  p.  758,  [87 
Pac.  909],  and  involves  the  validity  of  an  ordinance  of  Sierra 
County,   substantially  similar  to  the  ordinance  of  Plumas 
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County,  considered  in  the  Wheeler  case.  Here  a  general 
demurrer  to  the  county's  complaint  setting  forth  the  ordi- 
nance and  seeking  to  recover  license  fees  under  it,  was  over- 
ruled, with  leave  to  the  defendant  to  answer.  Upon  his  de- 
fault for  failure  to  answer  within  the  time  allowed,  plaintiff 
had  judgment  according  to  the  prayer  of  its  complaint.  De- 
fendant appeals. 

For  the  reasons  stated  in  County  of  Plumas  v.  Wheeler, 
ante,  p.  758,  the  complaint  stated  a  cause  of  action,  and  the 
demurrer  was  properly  overruled. 

The  judgment  is  aflSrmed. 

Shaw,  J.,  Angellotti,  J.,  and  Beatty,  C.  J.,  concurred. 
Rehearing  denied. 


[8ac.  No.  1219.    In  Bank. — October  1,  1906.] 

COUNTY  OF  SIERRA,  Appellant,  v.  P.  L.  FLANIGAN, 

Respondent. 

License  Taxes — County  Ordinance  Repealed  bt  Legislation — Cessa- 
tion OF  Bight  of  Action, — ^Where  a  county  ordinance  imposing 
license  taxes  for  reyenne,  adopted  Maj  31,  1900,  was  repealed  bj 
the  act  of  the  legislature  of  March  23,  1901,  adding  section  3366 
to  the  Political  Code,  allowing  license  taxes  for  the  purpose  of 
regulation  and  not  otherwise,  the  right  of  action  to  enforce  license 
taxes  imposed  under  the  ordinance  ceased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sierra  County.    Stanley  A.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

TJ.  S.  Webb,  Attorney-General,  W.  I.  Redding,  District 
Attorney,  and  Frank  E.  Wehe,  for  Appellant 

The  tax  imposed  in  this  instance  was  for  regulation  under 
the  police  power,  and  was  sanctioned  by  the  constitution 
(art.  XI,  sec.  11),  as  well  as  by  the  County  Government  Act 
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of  1897  and  section  3366  of  the  Political  Code,  and  is  in  har- 
mony with  the  decisions  of  this  court 

A.  B.  Cheney,  Campbell,  Metson  &  Campbell,  Campbell, 
Metson  &  Drew,  and  Thomas  H.  Breeze,  for  Respondent. 

The  tax  is  on  its  face  for  revenue,  and  cannot  be  enforced 
by  action.  {Placer  County  v.  Whitney,  2  Cal.  App.  614,  84  Pac. 
277;  Santa  Monica  v.  Guidinger,  137  Cal.  658,  70  Pac.  732; 
Cache  County  v.  Jensen,  21  Utah,  207,  61  Pac.  303,  307 ;  Kiowa 
County  V.  Dunn,  21  Colo.  185,  40  Pac.  357;  St.  Paul  v. 
Traeger,  25  Minn.  248,  33  Am.  Rep.  462;  City  of  Sonora  v. 
Curtin,  137  Cal.  583,  70  Pac.  674.) 

SHAW,  J. — This  is  an  action  to  recover  of  the  defendant 
certain  license  taxes  alleged  to  have  accrued  and  to  be  due 
and  owing  from  him  to  the  county  of  Sierra,  under  an  ordi- 
nance adopted  by  the  board  of  supervisors  of  the  county  on 
May  31,  1900. 

Precisely  the  same  ordinance  was  under  consideration  by 
the  supreme  court  of  the  United  States  in  Flanigan  v.  County 
of  Sierra,  196  U.  S.  557,  [25  Sup.  Ct.  314].  It  was  held  by 
the  supreme  court  of  the  United  States  in  that  case  that  the 
ordinance  in  question  was  repealed  by  the  act  of  the  legis- 
lature of  California  of  March  23,  1901,  adding  section  3366 
to  the  Political  Code  (Stats.  1901,  p.  635),  and  that  the 
repeal  operated  to  prevent  further  collection  of  taxes  pre- 
viously accrued  under  the  ordinance.  The  taxes  for  which 
this  suit  was  begun  accrued  after  the  passage  of  the  act  of 
1901,  and  there  can  be  no  doubt  but  that,  under  the 
decision,  the  right  of  action  for  the  tax  was  terminated  by 
the  passage  of  the  statute.  The  supreme  court  of  the  United 
States,  upon  this  point,  followed  the  decisions  of  this  court 
in  Sonora  v.  Curtin,  137  Cal.  583,  [70  Pac.  674],  and  Santa 
Monica  v.  Ouidinger,  137  Cal.  658,  [70  Pac.  732].  Following 
the  decisions  in  these  cases,  we  hold  that  the  plaintiff  had  no 
right  of  action  to  collect  the  tax  sued  for.  The  court  below 
took  the  same  view,  sustained  a  demurrer  to  the  complaint 
without  leave  to  amend,  and  rendered  judgment  for  the  de- 
fendant thereon,  and  this  action  was  correct. 

The  judgment  is  affirmed. 
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McFarland,  J.,  Angellotti,  J.,  Sloss,  J.,  Henshaw,  J.,  and 
Lorigan,  J.,  concurred, 

Eehearing  denied. 


[Sac.  No.  1274.    Department  Two. — October  1,  1906.] 

GEORGE    BUNDY,    Respondent,    v.    SIERRA    LUMBER 
COMPANY,  AppeUant 

Negligence  —  Fall  or  Bailboad  Trestle  —  Defbotivs  Conditions  — 
SUPPOET  Of  Verdict — Conflicting  Evidence. — ^In  an  action  by 
plaintiff,  who  was  an  engineer  in  the  emploTment  of  defendant, 
to  recover  damages  from  the  fall  of  defendant's  railroad  trestle, 
owing  to  the  alleged  negligence  of  the  defendant,  where  the  verdict 
was  for  the  plaintiff,  and  the  evidence  for  the  plaintiff  was  sufficient 
to  warrant  the  jury  in  finding  both  that  the  trestle  was  originally 
defectively  constructed  and  that  at  the  time  it  fell,  some  twelve 
years  after  its  construction,  its  timbers  .had  become  rotten  and 
insecure  to  such  an  extent  as  to  render  the  trestle  unfit  for  the 
purpose  for  which  it  was  constructed  and  being  used,  the  finding 
of  the  jury,  under  conflicting  evidence  for  the  defendant,  is  con- 
clusive, and  not  subject  to  review  upon  appeaL 

Id. — ^Expert  Evidence  of  Civil  Engineer — ^Defects  in  Construction 
of  Trestle. — An  experienced  surveyor  and  civil  engineer,  shovm  to 
be  skilled  in  bridge  and  trestle  building,  was  properly  qualified  as 
an  expert,  and  was  properly  allowed  both  to  testify  to  his  own 
observation  and  knowledge  of  the  trestle  in  question  and  as  an 
expert  to  the  manner  in  which  it  was  originally  constructed  and 
the  particular  defects  in  its  construction,  and  as  to  how  the  trestle 
in  its  entirety  should  have  been  properly  constructed  to  render  it 
reasonably  safe  for  the  purposes  for  which  it  was  intended  to  be 
used,  and  to  state  that  the  manner  in  which  the  stringers  were 
placed  upon  the  trestle,  and  the  absence  of  bents,  caps,  and  bolted 
timbers,  and  the  use  of  nails  or  spikes  instead  of  bolts  in  all  parts 
of  the  trestle,  rendered  it  unsafe  in  use. 

Id. — General  Objection  to  Expert  Evidence — ^Unsafett  of  Trestle— 
Speclil  Objections  not  Allowed  upon  Appeal. — A  general  objec- 
tion to  an  inquiry  of  such  expert  witness  as  to  ''whether  that  was 
the  safe  way  for  the  construction  of  a  trestle  or  bridge  of  that  kind, 
considering  the  purpose  for  which  it  was  used,"  to  which  the 
witness  responded  in  the  negative,  that  the  inquiry  was  "immaterial, 
incompetent,  and  irrelevant,"  was  properly  overruled.  Such  objec- 
tion did  not  include  the  objections  that  the  matter  was  not  a  proper 
subject  for  expert  testimony,  or  that  the  witness  had  not  qualified 
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as  an  expert,  and  those  special  objections  cannot  be  urged  upon 
appeal  for  the  first  time. 

Id. — IMPEOPEB  Cross-Examination  oj  Expert — "Absolute  Safety.'' 
— It  was  proper  to  disallow  inquiries  made  on  cross-examination  of 
such  expert  witness  as  to  whether  the  Nestle  as  he  testified  it  should 
have  been  constructed  would  *  *  bring  absolute  safety  to  the  employees 
of  the  road/'  and  whether  ''it  would  be  sufficiently  safe  for  a 
passenger-train  to  run  over,"  where  the  only  proper  question  was 
as  to  whether  it  was  a  reasonably  safe  trestle  for  the  uses  to  which 
it  was  subjected, — viz.  for  logging  purposes, — and  where  the  witness 
had  already  stated  on  cross-examination  that  "it  is  necessary  to 
have  a  trestle  constructed  in  the  way  I  have  described  in  order 
with  reasonable  safety  to  carry  such  loads  as  they  were  accustomed 
to  carry  over  those  trestles." 

Id. — Evidence  oj  Dependant's  Knowledge  of  Defects — Conveesa- 
TiONS  WITH  Agent — ^Ees  GESTiE. — The  testimony  of  a  brakeman  as 
to  a  conversation  before  the  accident  with  an  agent  of  the  defendant, 
whose  duty  it  was  to  examine  the  condition  of  the  trestle,  and 
to  report  any  need  of  repairs  to  the  trestle,  in  which  conversation 
such  agent  requested  him  to  ask  the  trestleman  to  go  to  work  on 
the  trestle  in  question,  and  said,  "That  trestle  is  going  down  and 
will  kill  the  whole  outfit  of  youj  it  is  in  bad  shape,"  and  that  he 
delivered  the  message  as  requested,  was  admissible  as  part  of  the 
res  gestce,  to  show  defendant's  knowledge  of  the  defective  condition 
of  the  trestle;  and  it  was  also  proper  to  allow  the  civil  engineer  to 
testify  that  he  had  prior  to  the  accident  called  the  attention  of  the 
manager  of  the  road  to  the  defective  system  of  stringers  used  on 
the  trestles  and  bridges  on  defendant's  road,  to  show  defendant's 
knowledge  of  such  defects  in  the  construction  of  the  trestle  in 
question. 

Id. — Instruction — Degree  of  Cake  Required — Modification. — ^Where 
an  instruction,  as  modified,  correctly  stated  the  rule  of  law  as 
to  the  degree  of  care  necessary  to  be  exercised  toward  its  employee 
by  the  defendant  in  constructing  and  maintaining  the  trestle  in 
question,  for  the  purpose  for  which  it  was  actually  intended  and 
used,  it  was  not  error  to  modify  it  by  omitting  a  preliminary 
statement  distinguishing  the  degree  of  care  so  required  from  that 
which  would  be  required  of  a  railroad  company  in  the  performance 
of  its  duty  toward  passengers  upon  its  trains,"  there  being  nothing 
in  the  case  involving  any  such  question. 

APPEAL  from  an  order  of  the  Superior  Court  of  Tehama 
County  denying  a  new  trial.    John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morrison  &  Cope,  C.  H.  Wilson,  and  A.  M.  McCoy,  for 
Appellant. 
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J.  T.  Matlock,  and  W.  P.  Johnson,  for  Respondent. 

LORIGAN,  J. — This  action  is  brought  by  plaintiff  to  re- 
cover damages  for  personal  injuries  sustained  in  the  discharge 
of  his  duty  while  in  the  employment  of  defendant.  Plaintiff 
on  September  23,  1901,  was  an  engineer  engaged  in  operating 
a  ** logging  train"  over  the  railroad  of  defendant  in  hauling 
logs  from  Beale  Camp  to  its  mill  at  Lyonsville,  a  distance  of 
about  fifteen  miles.  The  railroad  of  defendant  between  these 
points  crossed  a  high  trestle  known  as  the  **Big  Wible 
Trestle,"  which,  while  the  plaintiff  was  passing  over  it  on 
the  date  mentioned  with  a  ** logging  train,"  went  down  with 
the  engine  and  cars,  and  plaintiff  was  severely  injured. 

The  complainant  alleged  that  the  fall  of  the  trestle  was 
occasioned  through  defects  in  the  construction,  care,  and  pres- 
ervation of  said  trestle,  and  through  the  negligence  of 
defendant  in  allowing  the  timbers  of  which  said  trestle  was 
constructed  to  become  worn,  rotten,  and  decayed,  and  without 
any  fault  of  plaintiff  the  said  trestle  gave  way,  and  the  said 
track,  locomotive,  and  train  were  precipitated  to  the  ground 
below  and  demolished. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  in 
favor  of  plaintiff  for  two  thousand  five  hundred  dollars.  De- 
fendant moved  for  a  new  trial,  which  was  denied,  and  this 
appeal  is  taken  from  such  order  of  denial. 

As  grounds  for  a  reversal,  it  is  urged  that  the  evidence  is 
insufficient  to  justify  the  verdict,  and  that  certain  errors 
were  committed  by  the  court  during  the  trial. 

The  claim  that  the  evidence  was  insufficient  is  untenable. 
The  evidence  in  the  case  was  mainly  directed  on  both  sides 
to  showing  the  character  of  the  ti%stle  as  originally  con- 
structed, and  the  condition  it  was  in  at  the  time  it  fell.  The 
evidence  upon  the  subject,  it  may  be  said,  was  conflicting, 
but  in  this  conflict  there  certainly  was  suflScient  evidence 
produced  by  plaintiff  to  warrant  the  jury  in  finding  not 
only  that  the  trestle  was  defectively  constructed  originally, 
but  also  to  warrant  a  finding  that  at  the  time  it  fell — some 
twelve  years  after  its  construction — its  timbers  had  become 
rotten,  loose,  and  insecure  to  such  an  extent  as  to  render  the 
trestle  unfitted  for  the  purpose  for  which  it  was  constructed 
and  was  being  used.    And  the  evidence  being  so  conflicting. 
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the  finding  of  the  jury  under  the  conflict  is  conclusive,  and 
not  subject  to  review  here. 

Now,  as  to  the  errors  of  law  complained  of  which  we  deem 
merit  consideration. 

Richard  Gemon,  a  surveyor  and  civil  engineer,  skilled  in 
bridge  and  trestle  building,  was  called  as  a  witness  for  plain- 
tiff, and  testified,  both  from  observation  and  as  an  expert, 
to  the  manner  in  which  the  trestle  in  question  was  originally 
constructed,  the  defects  in  such  construction,  and  how  it 
should  have  been  reconstructed  to  have  been  reasonably  safe 
for  the  purposes  for  which  it  was  designed.  During  his 
direct  examination  he  testified  as  to  the  kind  of  stringers 
used,  the  manner  in  which  they  were  placed  on  the  trestle, 
and  their  effect,  and  was  then  asked:  "Q.  And  you  knew 
the  manner  that  the  stringers  were  placed  upon  the  trestle  ? — 
A.  I  did. — Q.  Now,  I  ask  you  whether  that  was  the  safe 
way  for  the  construction  of  a  trestle  or  bridge  of  that  kind, 
considering  the  purpose  ior  which  it  was  usedt" — ^to  which 
the  witness  responded  in  the  negative.  To  the  latter  inquiry 
defendant  interposed  an  objection  on  the  ground  that  it  was 
** immaterial,  incompetent,  and  irrelevant,"  which  being  over- 
ruled he  excepted,  and  now  claims  that  the  court  erred  in 
its  ruling. 

In  this  court  he  insists  that  the  objection  should  have  been 
sustained  for  two  reasons:  1.  Because  the  matter  was  not  a 
subject  for  expert  testimony,  and  2.  Because,  if  it  was,  the 
witness  had  not  qualified  as  an  expert.  There  is  no  merit 
whatever  in  the  second  ground  of  objection.  The  evidence 
shows  beyond  question  that  the  witness  qualified  as  an  expert. 
But  even  if  it  did  not,  we  think,  under  the  general  objection 
made  by  appellant,  it  cannot  now  for  the  first  time  in  this 
court,  on  account  of  both  or  either  of  the  specific  reasons,  or 
particular  ground  of  objection  that  it  urges  here,  but  which 
it  did  not  directly  present  to  the  lower  court,  be  heard  to 
question  the  accuracy  of  the  ruling.  Without  passing  on  the 
point  whether  or  not  the  matter  involved  in  the  question  was 
the  subject  of  expert  testimony,  we  do  not  think  that,  under 
the  general  objection  presented,  the  appellant  can  now  specif- 
ically raise  it  on  this  appeal.  If  the  objection  was  intended 
to  raise  that  question,  it  should  have  been  directly  made. 
Certainly  it  was  proper  for  the  plaintiff  to  prove  that  the 
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stringers,  as  placed  upon  the  trestle,  and  their  number,  were 
insufficient  to  render  it  a  safe  structure.  If  the  method 
adopted  to  do  so  was  not  proper,  it  should  have  been  directly 
pointed  out  in  the  objection.  To  require  this  is  simply  a 
matter  of  fairness  and  justice,  in  order  that  cases  may  be  tried 
on  their  merits.  Had  attention  been  called  directly  in  the 
court  below  to  the  particular  objection  which  it  is  now  claimed 
the  general  objection  of  appellant  presented,  that  court  would 
have  had  a  concrete  legal  proposition  to  pass  on,  and  counsel 
for  plaintiff  would  have  been  advised  directly  what  the  par- 
ticular complaint  against  the  question  was,  and,  if  he  deemed 
it  tenable,  could  have  withdrawn  the  inquiry  or  ref  ramed  his 
question  to  obviate  the  particular  objection.  Trial  judges 
are  not  supposed  to  have  the  numerous,  varied,  and  complex 
rules  governing  the  admissibility  of  evidence  so  completely 
in  mind  and  of  such  ready  application  that  under  an  omniv- 
agant  objection  to  a  question  they  can  apply  with  legal 
accuracy  some  particular  principle  of  law  which  the  objection 
does  not  specifically  present.  Counsel  for  appellant  could 
just  as  readily  have  directly  presented  to  the  lower  court 
the  particular  objections  which  he  urges  now,  instead  of 
objecting  generally,  and  we  think  that  in  order  to  support 
any  complaint  on  this  appeal  relative  to  the  ruling  he  should 
have  done  so.  As  was  said  by  the  supreme  court  of  Arizona 
in  Bush  v.  French,  1  Ariz.  124,  [25  Pac.  816],  and  quoted 
approvingly  by  this  court  in  Crocker  v.  Carpenter,  98  CaL 
418,  [33  Pac.  271],  '^The  object  of  requiring  the  grounds 
of  objection  to  be  stated,  which  may  seem  to  be  a  technical 
rule,  is  really  to  avoid  technicalities  and  prevent  delay  in 
the  administration  of  justice.  When  evidence  is  offered  to 
which  there  is  some  objection,  substantial  justice  requires 
that  the  objection  be  specified  so  that  the  party  offering  the 
evidence  can  remove  it,  if  possible,  and  let  the  case  be  tried 
on  its  merits." 

It  is  further  insisted  that  the  court  erred  in  admitting  in 
evidence,  over  defendant's  objection,  the  testimony  of  the 
witness  Homer  Harvey  as  to  a  conversation  had  with  him 
by  James  Lucas  relative  to  the  condition  of  the  Big  Wible 
trestle.  Harvey  was  a  brakeman  in  the  employ  of  defendant, 
assisting  in  operating  its  logging-trains  over  this  trestle. 
James  Lucas  was  one  of  the  section  foremen  in  the  service  of 
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defendant.  The  evidence  shows  that  it  was  the  duty  of 
Lucas  to  look  in  general  after  that  part  of  defendant's  road 
embracing  the  Big  Wible  trestle.  He  was  to  look  after  the 
groundwork  entirely  and  report  anything  that  was  necessary 
in  the  way  of  repairs,  or  to  see  that  the  matter  was  repaired, 
and  as  to  trestles,  if  there  was  one  that  needed  fixing  or  re- 
pairing, it  was  his  duty  to  tell  the  trestleman  to  repair 'it. 
Now,  as  to  the  conversation  in  question.  Harvey  testified 
that  he  had  seen  Mr.  Lucas  a  short  time  before  the  accident, 
and  then  proceeded:  **Well,  I  was  sitting  in  front  of ^  my 
house  one  evening,  and  Mr.  Lucas  had  been  out  to  feed  his 
horse,  I  think,  and  he  stopped  there  and  said:  'I  wish  you 
would  tell  Paul  to  go  over  and  get  to  work  on  Big  Wible 
trestle.'  He  says,  *That  trestle  is  going  down  and  will  kill 
the  whole  outfit  of  you.'  He  says:  *  It  is  in  bad  shape.' 
This  was  some  time  before  the  accident.  I  don't  remember 
just  how  long.  Three  weeks  or  a  month.  No  repairs  were 
made  to  my  knowledge  on  that  trestle  after  that  time  before 
the  accident.  .  .  .  He  [Lucas]  didn't  speak  any  more  as  to 
that  one  trestle.  I  saw  Mr.  Paul  and  gave  him  the  message. 
I  don't  remember  whether  it  was  the  next  day;  it  was  in  a 
day  or  two."  This  conversation  was  admitted  over  a 
general  objection  of  appellant  and  the  particular  objection 
that  the  defendant  could  not  be  bound  by  any  statements 
which  Mr.  Lucas  might  have  made.  The  Mr.  Paul  referred 
to  in  the  conversation  was  in  the  employment  of  defendant  as 
foreman,  having  in  charge  a  crew  of  men  engaged  in  the 
work  of  repairing  the  trestles  on  defendant's  road. 

We  perceive  no  error  in  the  admission  of  this  testimony. 
As  one  of  the  grounds  upon  which  plaintiff  based  his  right 
of  recovery  was  that  the  defendant  had  negligently  permitted 
the  trestle  to  become  defective,  it  was  incumbent  on  him  to 
show  that  the  defendant  had  knowledge  of  such  defective 
condition,  or  that  by  a  reasonable  inspection  it  could  have 
been  discovered.  {Brymer  v.  Saxithem  Pacific  Co.,  90  Cal. 
496,  [27  Pac.  371] ;  Sappenfield  v.  Main  St.  etc.  Co.,  91  CaI. 
48,  [27  Pac.  590].) 

It  was  the  duty  of  Lucas  to  examine  that  portion  of  the 
groundwork  and  the  general  conditio^  of  the  Big  Wible 
trestle.  He  was  the  agent  of  the  company  for  that  purpose. 
It  was  his  duty  to  ascertain  whether  repairs  were  necessary, 
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and  to  inform  the  other  agent  of  the  company — ^the  foreman 
of  the  trestle-repairing  crew — of  their  existence  so  that  the 
repairs  might  be  made.  His  conversation  with  Harvey  was 
in  the  line  of  a  proper  performance  of  his  duty.  He  sent 
him  to  inform  Paul,  the  trestle  repairer,  that  the  trestle  was 
in  bad  condition  and  to  make  the  necessary  repairs.  As 
tending  itself  to  show  that  the  defendant  had  knowledge 
through  its  agents  of  the  defects  in  the  trestle,  this  evidence 
was  relative.  {Katcffman  v.  Mater,  94  Cal.  269,  [29  Pac.  481] ; 
Elledge  v.  Railway  Co.,  100  Cal.  282,  [38  Am.  St.  Eep.  290, 
34  Pac.  720].) 

As  to  the  language  used  by  Lucas,  it  was  illustrative  of  his 
act  in  sending  notice  to  the  trestle  repairer;  it  was  used  in 
the  discharge  of  his  duty  to  the  company,  and  it  was  part 
of  the  res  gestce — a  declaration  made  dum  fervet  opus.  It 
was  certainly  admissible  to  prove  generally  that  Lucas  noti- 
fied Paul,  the  trestle  foreman,  that  the  trestle  was  in  a  de- 
fective condition,  and  when  what  he  did  in  that  regard  is 
admissible,  it  is  equally  competent  to  prove  what  was  said  by 
him  about  these  defects  while  he  was  doing  so.  It  was  a 
declaration  made  during  the  continuance  of  the  agency  in 
regard  to  a  matter  concerning  which  it  was  the  duty  of  the 
agent  to  act,  and  as  part  of  the  res  gestae  was  admissible. 
{Beasley  v.  San  Jose  Fruit  Packing  Co.,  92  Cal.  392,  [28 
Pac.  485] ;  Birch  v.  Hale,  99  Cal.  301,  [33  Pac.  1088] ;  Silvdra 
V.  Iversen,  128  Cal.  187,  [60  Pac.  687] ;  Krogg  v.  Atlanta 
etc.  Co.,  77  Ga.  202,  [4  Am.  St.  Rep.  79].)  The  cases  cited 
by  appellant  against  the  admission  of  the  declarations  of 
Lucas  are  not  in  point.  They  apply  to  declarations  of  an 
agent  made  after  the  accident — declarations  which  are  not 
part  of  the  res  gestce,  and  which  are  universally  held  to  be 
inadmissible.  The  distinction  between  these  cases  and  the  case 
at  bar  is  that  in  this  case  the  declarations  were  not  made  sub- 
sequent to  the  accident,  but  prior  to  and  relative  to  a  matter 
concerning  which  the  agent  was  acting  within  the  scope  of 
his  employment, — a  matter  depending  at  the  very  time  and 
arising  from  his  duty  under  the  agency, — ^to  examine  the 
trestle  for  the  purpose  of  discovering  the  defects,  and  to  notify 
the  trestle  foreman  of  them  and  of  the  immediate  necessity 
for  repair. 

In  connection  with  the  alleged  inadmissibility  of  the  con- 


Digitized  by 


Google 


Oct.  1906.]         BuNDT  V.  Sierra  Lumber  Co.  779 

versation  between  Harvey  and  Lucas,  may  be  considered  the 
further  claim  made  by  defendant  that  it  was  improper  for 
the  court  to  permit  the  witness  Richard  Qemon,  heretofore 
referred  to,  to  testify  that  he  had,  prior  to  the  accident,  called 
the  attention  of  J.  C.  Turner,  manager  of  defendant's  road, 
to  certain  defects  in  the  trestles  and  bridges  on  that  road. 
This  defect  was  with  reference  to  the  system  of  stringers  used. 
This  evidence  was,  we  think,  admissible  as  showing  that  the 
attention  of  the  defendant  prior  to  the  accident  had  been 
called  to  what  was  claimed  to  be  a  defect  in  the  original  con- 
struction, as  bearing  on  the  question  of  negligence  in  failing 
to  obviate  the  defect.  It  is  true  that  the  inquiry,  in  so  far 
as  it  applied  generally  to  the  trestles  and  bridges  on  the 
defendant's  road,  was  too  broad.  Defendant,  however,  did 
not  object  on  that  account.  If  in  fact  the  particular  defect 
as  to  these  stringers  was  common  to  all  the  trestles  on  the 
road,  no  harm  resulted  to  the  defendant  from  the  admission 
of  the  evidence  as  to  them  in  the  aggregate,  because  it  is  quite 
apparent  from  the  testimony  of  Qemon,  given  prior  and  sub- 
sequent to  the  evidence  objected  to,  that  he  had  in  mind,  and 
was  applying  his  testimony  particularly  to,  the  defects  exist- 
ing in  his  judgment  in  the  Big  Wible  trestle. 

The  same  witness,  Gemon,  as  an  expert  trestle  and  bridge 
builder,  testified  for  plaintiff  as  to  how  the  Big  Wible  trestle 
should  have  been  constructed,  considering  the  purposes  for 
which  it  was  intended  to  be  used.  He  went  into  details  as 
to  these  matters,  and  testified,  among  other  things,  that  there 
should  have  been  additional  and  perpendicular  posts  inside 
the  bents  of  the  trestle  as  originally  constructed,  and  also 
that  the  caps  should  have  been  longer,  and  should  have  had 
pieces  of  timber  firmly  bolted  on  them  so  as  to  hold  the  cars 
or  train  from  going  over  the  trestle  in  case  of  derailment. 
Defendant  objected  to  this  evidence,  but  we  think  it  was 
admissible.  In  fact  we  can  see  no  pertinent  objection  to  it. 
This  witness  was  testifying  as  to  how  the  trestle  should  have 
been  properly  constructed,  and  if  in  a  proper  construction, 
for  the  purpose  intended,  it  should  have  had  these  bents, 
caps,  and  bolted  timbers,  it  was  proper  to  show  it.  It  is 
claimed  that  the  question  of  guard-rails  and  derailment  of 
the  logging-train  was  not  involved  in  the  case;  that  plaintiff's 
right  of  recovery  proceeded  upon  the  theory  either  that  the 
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trestle  was  not  properly  constructed  originally,  or  that  it 
had  been  suffered  to  go  to  decay,  and  that  the  plaintiff's 
injury  occurred  through  the  fault  of  the  trestle  for  either  or 
both  of  those  reasons.  This  is  true,  but  did  not  preclude 
proof  as  to  how  the  trestle  in  its  entirety  should  have  been 
properly  constructed;  and  it  is  further  apparent  from 
the  testimony  that  while  these  guard-rails  were  primarily 
to  prevent  derailment,  they  tended  also  to  strengthen  the 
trestle. 

This  witness  also  testified,  over  defendant's  objection,  as  to 
the  effect  that  running  trains  over  the  trestle  would  have 
upon  the  diagonal  timbers  used  in  its  construction;  that  the 
jar  of  the  train  in  running  over  them — ^the  vibration — would 
have  a  tendency  to  loosen  the  nails  or  spikes  driven  in  the 
bracing,  and  thus  shake  loose  the  bracing  itself;  that  instead 
of  nailing  these  timbers,  they  and  all  parts  of  the  trestle 
should  have  been  fastened  with  bolts.  There  was  nothing 
improper  in  admitting  this  testimony.  It  is  not  such  a  matter 
of  common  knowledge  whether  vibration  occasioned  by 
the  passing  of  a  logging-train  over  a  trestle  will  or  will  not 
loosen  spikes  in  its  timbers  that  the  testimony  of  one  con- 
versant with  such  matters  from  experience  is  inadmissible. 
Neither  is  it  a  matter  of  such  common  knowledge  that  a  trestle 
is  more  securely  constructed,  for  the  purpose  the  one  in  ques- 
tion here  was  built,  by  the  use  of  bolts  rather  than  of  nails 
or  spikes.  Hence  it  was  entirely  proper  to  admit  the  evi- 
dence of  the  witness  on  both  matters,  as  a  proper  subject  for 
expert  testimony. 

The  appellant  further  complains  because  the  court  sustained 
objections  of  the  plaintiff  to  interrogatories  made  by  defend- 
ant's counsel  of  the  witness  Gemon  on  cross-examination, 
as  to  whether  the  trestle,  as  he  testified  it  should  have  been 
constructed,  would  "bring  absolute  safety  to  the  employees 
of  the  road,"  and  whether  it  would  *'be  suflSciently  safe  for 
a  passenger-train  to  run  over."  The  objection  was  properly 
sustained.  It  was  not  a  question  in  the  case  whether  **  abso- 
lute safety"  would  be  secured,  or  whether  a  passenger-train 
could  safely  be  operated  on  the  trestle  in  question,  but  simply 
whether  the  trestle  as  constructed  or  maintained  by  defend- 
ant was  a  reasonably  safe  trestle  for  the  uses  to  which  it  was 
subjected.    Aside  from  this,  it  is  apparent  from  the  narrative 
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of  the  testimony  of  this  witness  in  the  record,  that  prior  to 
the  particular  inquiries  complained  of  here  appellant  had 
endeavored  to  show  by  the  witness  that  in  describing  how 
the  Big  Wible  trestle  should  have  been  built  he  had  in  con- 
templation a  stronger  one  than  the  logging  purposes  of 
defendant  required,  because  in  response  to  an  inquiry  on 
cross-examination  in  that  direction  the  witness  had  answered, 
**I  mean  to  say  that  it  is  necessary  to  have  a  trestle  con- 
structed in  the  way  I  have  described  in  order  with  reasonable 
safety  to  carry  such  loads  as  they  were  accustomed  to  carry 
over  those  trestles."  Hence,  assuming  that  the  questions  ob- 
jected to  were  permissible,  the  witness  having  already  been 
examined  by  appellant,  and  having  testified  on  the  subject, 
no  harm  was  committed  in  precluding  further  inquiry. 

Complaint  is  made  because  the  court  modified  one  of  the 
instructions  asked  on  behalf  of  the  defendant.  The  modifica^ 
tion  consisted  in  striking  out  the  first  sentence  thereof  as 
follows:  ''The  defendant  was  not  required  to  use  the  degree 
of  care  in  the  construction  of  this  trestle  in  satisfying  the 
demands  of  the  law  as  to  its  duty  towards  its  employee,  as 
would  be  required  of  a  railroad  company  in  the  performance 
of  its  duty  towards  passengers  upon  its  trains.''  The  court 
gave  the  rest  of  the  instruction,  which  correctly  stated  the 
rule  of  law  as  to  the  degree  of  care  necessary  to  be  exercised 
by  the  defendant  in  constructing  and  maintaining  the  trestle 
in  question  for  the  purpose  for  which  it  was  actually  intended 
and  used.  We  perceive  no  error  committed  by  the  court  in 
modifying  the  instruction.  Counsel  for  appellant  insists  that 
the  instruction  as  tendered  was  in  the  language  of  this  court 
as  expressed  in  Dolan  v.  Sierra  By,  Co.,  135  Cal.  436,  [67 
Pac.  686].  This  is  true,  but  for  that  reason  it  was  not  error 
to  refuse  it.  It  does  not  follow  because  a  trial  court  does 
not  give  an  instruction  in  the  language  employed  by  an 
appellate  court  in  reasoning  out  a  proposition  of  law  or 
elaborating  upon  it  that  error  is  thus  committed.  The  most 
that  the  trial  court  is  required  to  do  is  to  give  instructions 
which  will  embody  clearly  the  principles  of  law  under  which 
the  jury  is  to  apply  the  evidence  in  the  case  before  them. 
There  was  nothing  in  the  case  at  bar  involving  any  question 
of  the  degree  of  care  due  from  a  railroad  company  in  relation 
to  its  passengers.    The  question  actually  before  the  jury  was 
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whether  the  defendant  performed  its  duty  by  the  exercise  of 
ordinary  care  in  the  construction  and  maintenance  of  this 
trestle  for  the  purpose  for  which  its  servant — ^the  plaintiff — 
was  required  to  use  it.  The  trial  court  in  several  instructions 
clearly  instructed  the  jury  on  that  point,  which  was  all  it 
was  required  to  do,  or  to  which  either  of  the  parties  was 
entitled.  Some  other  points  are  presented  on  thi3  appeal, 
but  we  do  not  think  they  merit  particular  discussion. 
The  order  appealed  from  is  aflSrmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[Sac  No.  1341.    Department  Two. — October  2,  1906.] 

D.  C.  WHEELER,  and  D.  W.  RIDENOUB,  Appellants,  v. 
COUNTY  OP  PLUMAS,  Respondent 

LiCENss  Tax  fob  Bevenus— Bepeal  of  Countt  teDiKAKCE — Illegal 
Aerest — Payment  undeb  Dxtbbss  and  Protest — Becoveby  Back. — 
Where  a  county  ordinance  passed  under  the  Countj  Government  Act 
of  1897,  imposing  license  taxes  for  revenue,  was  repealed  hj  section 
3366  of  the  Political  Code,  adopted  March  23,  1901,  no  license  tax 
for  revenue  thereunder  could  be  thereafter  enforced;  and  where 
the  appellants  were  thereafter  illegally  arrested  for  misdemeanor 
for  non-compliance  with  such  ordinance,  a  payment  under  duress 
and  protest  to  prevent  criminal  proceedings  thereunder  -^as  in- 
voluntary, and  may  be  recovered  back  from  the  county  aiter  its 
rejection  of  a  claim  therefor. 

Id. — ^BiGHT  TO  Acquittal  Immaterial. — The  fact  that  the  appellants 
were  entitled  to  an  acquittal  upon  any  criminal  trial  under  the 
ordinance,  cannot  affect  the  duress  by  reason  of  the  arrest  and 
threatened  criminal  proceedings.  They  were  not  required  to  in- 
cur the  hazard  of  a  magistrate's  decision  upon  the  validity  of  the 
ordinance. 

Id.— Deposit  with  Third  Person  under  Duress — Final  Payment  to 
Effect  Beleasb. — The  fact  that  the  money  sought  to  be  recovered 
back  was  deposited  with  a  third  person  under  duress  and  protest, 
and  was  finally  paid  by  such  third  person  into  the  county  treasury 
upon  demand  of  the  county,  and  under  protest,  to  prevent  further 
criminal  proceedings,  did  not  render  the  final  payment  less  in- 
voluntary or  compulsory  than  the  originaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    C.  E.  McLaughlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Campbell,  Metson  &  Campbell,  and  Cheney,  Massey  & 
Smith,  for  Appellants. 

U.  8.  Webb,  Attorney-General,  and  L.  N.  Peter,  District 
Attorney,  for  Respondent. 

LORIQAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  defendant  entered  against  plaintiffs  after  they  had 
declined  to  amend  upon  demurrer  sustained  to  their  first 
amended  complaint,  and  the  only  question  presented  is  as 
to  the  validity  of  the  order  sustaining  such  demurrer. 

The  facts  as  gathered  from  the  amended  complaint  are  as 
follows:  The  board  of  supervisors  of  Plumas  County  on  the 
9th  of  January,  1900,  enacted  an  ordinance  entitled  *'An 
ordinance  levying  a  license  tax  on  persons,  firms,  copartner- 
ships and  corporations  carrying  on  the  business  of  raising, 
grazing,  herding,  or  pasturing  sheep  or  lambs  within  the 
'  county  of  Plumas,"  etc.,  wherein  it  was  provided  that  all 
persons  engaged  in  such  business  within  the  county  of  Plumas 
must  annually  procure  a  license  therefor  from  the  license 
collector  of  the  county,  and  pay  therefor  ten  dollars  for  each 
one  hundred  sheep  and  lambs  owned  by  and  under  the  control 
of  such  persons.  It  further  provided  that  the  license  col- 
lector should  have  the  collection  of  the  license  tax  provided 
for  by  the  ordinance,  and  should  direct  the  district  attorney 
to  bring  suit  in  the  name  of  the  county  to  recover  such  license 
where  any  person  required  by  the  ordinance  to  take  out  a 
license  failed  to  do  so.  The  ordinance  made  the  license  a 
debt  due  the  county,  and  provided  that  the  money  collected 
for  the  license  should  be  paid  over  to  the  county  treasurer 
and  placed  to  the  credit  of  the  general  fund  of  the  county. 

In  August,  1901,  plaintiffs,  as  copartners,  were  engaged  in 
the  business  of  raising  and  grazing  sheep,  and  had  in  their 
possession  and  were  grazing  within  the  county  of  Plumas 
thirteen  thousand  sheep  and  lambs,  and  had  failed  to  take 
out  a  license  for  such  business.  During  that  month  the  plain- 
tiff D.  W.  Ridenour  was  arrested,  taken  many  miles  to  Quincy, 
the  county  seat  of  Pliunas  County,  and  was  there  held  in  the 
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custody  of  the  sheriff  under  a  warrant  of  arrest  issued  by  the 
justice  of  the  peace  of  Plumas  Township  in  Plumas  County, 
based  upon  a  complaint  of  the  license  collector,  which  charged 
said  Ridenour  with  the  commission  of  a  misdemeanor  in  the 
carrying  on  of  a  business  for  which  a  license  was  required, 
without  first  procuring  a  license.    While  said  Ridenour  was 
in  the  custody  of  said  sheriff,  in  order  to  procure,  and  as 
a  condition  for,  his  release  from  custody,  he  was  required  to 
and  did  deposit  with  one  C.  G.  Clough  $1,301,  which  was  the 
amount  claimed  by  the  license  collector  as  the  amount  of  the 
license  under  the  ordinance.     The  money  so  deposited  was 
the  money  of  the  plaintiffs,  and,  as  alleged  in  the  complaint, 
it  was  agreed  between  the  plaintiffs  and  defendant  that  the 
money  was  deposited  and  paid  under  protest,  and  that  it 
should  be  held  by  the  said  Clough  until  the  protest  was  pre- 
pared.   Upon  deposit  of  this  money  the  said  Ridenour  was 
released  from  custody,  and  the  case  against  him  in  the  justice 
court  continued.    On  April  3,  1902,  while  the  criminal  case 
against  said  Ridenour  was  still  pending,  the  plaintiffs  pre- 
pared and  served  on  the  license  collector  of  the  county  their 
protest  in  writing  against  the  payment  of  the  license  tax. 
Thereafter,  upon  the  demand  of  the  defendant,  in  order  to 
prevent  said  Ridenour  from  being  again  taken  into  custody 
under  said  warrant  of  arrest  and  prosecuted  for  carrying  on 
said  business  without  a  license,  said  $1,301  was  paid  and  de- 
livered to  said  defendant  under  protest  by  said  C.  C.  Clough. 
The  plaintiffs  then  presented  their  claim  in  writing  to  the 
board  of  supervisors  of  the  county,  praying  for  the  repay- 
ment of  the  said  money,  which  claim  was  rejected. 

Upon  the  rejection  of  said  claim  the  plaintiffs  commenced 
this  action,  resulting  in  the  judgment  appealed  from. 

Upon  this  appeal,  the  argument  in  the  briefs  upon  both 
sides  is  devoted  principally  to  questions  as  to  the  validity  of 
such  ordinance,  and  whether  at  the  time  of  the  arrest  of 
Ridenour,  and  the  payment  under  protest  of  the  license 
demanded  of  him,  said  ordinance  and  license  tax  imposed 
thereby  had  not  been  repealed,  and  the  right  of  the  county 
to  collect  any  tax  under  the  ordinance  extinguished  and  gone. 
It  will  be  unnecessary  to  consider  the  constitutional  objec- 
tions urged  by  appellant  against  the  validity  of  the  ordinance, 
because  it  is  settled  by  the  authorities  not  only  that  by  legis- 
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lation  of  the  state  subsequent  to  the  enactment  of  the  ordi- 
nance it  was  repealed,  but  also  that  the  effect  of  such  repeal 
was  to  extinguish  any  right  to  collect  a  license  tax  previous 
to  such  appeal. 

It  will  be  observed  that  the  ordinance  in  question  was 
passed  by  the  board  of  supervisors  of  Plumas  County  in 
1900,  at  a  time  when,  by  subdivision  25  of  section  25  of  the 
County  Government  Act  (Stats.  1897,  p.  465),  power  was 
conferred  upon  boards  of  supervisors  of  the  several  counties 
**  to  license,  for  purposes  of  regulation  of  revenue,  all  and  every 
kind  of  business  not  prohibited  by  law  and  transacted  and 
carried  on  in  such  county." 

When  the  ordinance  in  question  was  passed  this  law  was  in 
force,  but  before  the  arrest  of  the  appellant  Ridenour  or  any 
proceedings  taken  to  enforce  the  collection  of  the  license  tax 
imposed  by  defendant,  the  legislature,  by  the  act  of  March 
23,  1901  (Stats.  1901,  p.  635)— section  3366  of  the  Political 
Code — repealed  by  implication  said  subdivision  25  of  section 
25  of  the  County  Government  Act,  as  far  as  it  conferred 
power  to  license  for  purposes  of  revenue,  and  restricted  the 
power  to  matters  of  regulation  alone.  {Ex  parte  Pfirrmann, 
134  Cal.  148,  [66  Pae.  205] ;  City  of  Sonora  v.  Curtin,  137 
Cal.  583,  [70  Pac.  674] ;  Town  of  Santa  Monica  v.  Chiidinger, 
137  Cal.  658,  [70  Pac.  632] ;  Ex  parte  Braun,  141  Cal.  204, 
[74  Pac.  780].) 

The  effect  of  the  act  of  March  23,  1901,  was  to  repeal  the 
ordinance  of  1900,  if  the  ordinance  was  a  measure  passed  for 
the  purpose  of  revenue  and  not  for  regulation,  and  that  it 
is  of  the  former  character  alone  is  not,  we  think,  open  to 
question.  It  is  apparent  from  the  title  of  the  act  itself,  and 
the  entire  absence  of  any  regulatory  provisions,  that  it  was 
intended  as  a  revenue  measure,  and  comes  within  the  scope 
of  the  rulings  in  City  of  Sonora  v.  Curtin,  137  Cal.  583,  [70 
Pac.  674],  and  Town  of  Santa  Monica  v.  Ouidinger,  137  Cal. 
658,  [70  Pac.  732],  and  the  cases  of  Flanigan  v.  County  of 
Sierra,  196  U.  S.  553,  [25  Sup.  Ct.  314],  and  Wheeler  & 
Ridenour  v.  County  of  Plumas,  196  U.  S.  562,  [25  Sup.  Ct. 
316].  (See,  also,  County  of  Sierra  v.  Flanigan,  ante,  p.  770, 
[87  Pac.  801],  written  and  decided  by  this  court  since  this 
portion  of  this  opinion  was  prepared.) 

The  cases  in  the  supreme  court  of  the  United  States  were 
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decided  since  the  appeal  in  this  case  was  taken,  and  involved 
the  construction  of  ordinances  practically  identical  with  the 
one  here  in  question,  one  of  which  was  a  controversy  between 
these  same  parties.  It  was  there  held,  following  the  Califor- 
nia cases  immediately  above  cited,  that  the  ordinances  there 
in  question  were  enacted  for  the  purpose  of  revenue  and  not 
for  regulation.  Equally  so  is  the  one  under  consideration 
here  a  revenue  measure  only,  and,  under  the  act  of  March  23, 
1901,  adopted  after  its  passage,  was  repealed,  and  the  effect 
of  the  repeal  of  the  power  to  levy  the  license  tax  for  revenue 
was  to  destroy  all  right  to  collect  a  license  tax  under  the 
ordinance,  even  though  due  before  the  repeal  took  effect; 
the  repeal  of  the  power  repealed  the  ordinance  and  destroyed 
also  all  right  to  collect  any  tax  thereunder.  {Napa  State  Hos- 
pital V.  Flaherty,  134  Cal.  315,  [66  Pac.  322] ;  City  of  Sonora 
V.  Curtin,  137  Cal.  583,  [70  Pac.  674] ;  Town  of  Santa  Monica 
V.  Ouidinger,  137  Cal.  658,  [70  Pac.  732].) 

And  that  this  was  the  effect  of  such  repeal  of  the  power 
upon  the  right  to  collect  was  also  declared  in  the  Flanigan 
and  the  Wheeler  &  Ridenour  cases  in  the  United  States  su- 
preme court,  above  referred  to.  (See,  also,  on  both  the  above 
points,  the  case  of  County  of  Sierra  v.  Flanigan,  ante,  p.  770, 
[87  Pac.  801],  decided  by  this  court  and  above  referred  to.) 

In  passing  from  this  branch  of  the  case  it  is  well  to  say  that 
the  ordinances  embraced  in  the  above  cases,  passed  upon  by 
the  supreme  court  of  the  United  States,  are  entirely  different 
in  their  terms  from  the  ordinance  under  consideration  in  the 
case  of  County  of  Plumas  v.  Wheeler,  ante,  p.  758,  [87  Pac. 
909],  and  County  of  Sierra  v.  Flanigan,  ante,  p.  769,  [87  Pac. 
913],  pending  in  this  court,  and  the  decisions  in  which  cases 
were  filed  yesterday — October  1,  1906.  These  latter  ordinances 
were  passed  subsequent  to  March  23,  1901,  and  purported, 
by  their  title,,  and  from  their  provisions,  to  be  for  the  purpose 
solely  of  regulating  the  business  of  raising,  grazing,  herding, 
and  pasturing  sheep  or  lambs  in  the  respective  counties  where 
they  were  enacted.  We  have,  however,  nothing  to  do  with 
those  cases  in  the  consideration  of  this  appeal,  and  simply 
refer  to  them  as  involving  ordinances  passed  at  a  different 
time  and  containing  different  provisions. 

Recurring  now  to  the  matter  under  consideration.  As  the 
ordinance  here  in  question  was  a  revenue  measure,  and  it, 
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together  with  any  right  to  collect  a  license  under  it,  became 
inoperative  upon  the  passage  of  the  act  of  March  23,  1901,  it 
necessarily  follows  that  the  claim  made  by  the  respondent  and 
sought  to  be  enforced  by  the  criminal  prosecution  taken 
against  said  Ridenour,  was  unauthorized  and  invalid,  and  if 
payment  of  such  illegal  demand  was  compelled  by  duress,  and 
paid  under  protest,  the  plaintiffs  have  a  right  to  recover  it  back. 

This  brings  us  to  the  last  point  made  on  the  appeal — an 
inquiry  as  to  whether  the  payment  made  was  a  payment  under 
duress,  or,  as  contended  by  respondent,  a  voluntary  pajonent. 

Under  the  facts  alleged  in  the  complaint,  the  payment  was 
unquestionably  compulsory  and  involuntary,  and  we  cannot 
perceive  the  slightest  basis  for  the  contention  that  it  was 
otherwise.  Laying  down  the  general  rule  as  to  what  consti- 
tutes an  involuntary  pajonent,  it  is  said:  **The  authorities 
are  unanimous  to  the  effect  that  where  one  is  compelled  by 
duress  of  his  person  to  pay  an  unjust  or  illegal  demand,  and 
he  makes  the  payment  under  protest,  such  payment  is  com- 
pulsory and  can  be  recovered  back.''  (22  Am.  &  Eng.  Ency. 
of  Law,  613.)  **In  the  absence  of  specific  statutory  pro- 
vision the  general  doctrines  as  to  the  recovery  of  payments 
apply  to  the  payment  of  taxes.  Hence,  taxes  voluntarily  paid, 
without  legal  duress  or  coercion  cannot  be  recovered  back ;  but 
when  a  person  is  called  upon  peremptorily  to  pay  a  tax  to 
which  he  is  not  liable,  and  he  can  save  himself  or  his  property 
in  no  other  way  than  by  paying  the  illegal  demand,  he  may 
recover  the  money  so  paid  as  money  had  and  received."  (27 
Am.  &  Eng.  Ency.  of  Law,  757,  758.)  In  Osborne  v.  Rohhins, 
36  N.  T.  371,  the  court  of  appeals  says:  **When  a  party  is 
arrested  without  just  cause,  and  from  motives  which  the  law 
does  not  sanction,  any  contract  into  which  he  may  enter  with 
the  authors  of  the  wrong,  to  procure  his  liberation  from  re- 
straint, is  imputed  to  illegal  duress.  It  is  corrupt  in  its  origin, 
and  the  wrong-doer  can  take  no  benefit  from  its  execution. 
In  such  a  case  the  element  of  voluntary  assent  is  wanting. 
The  parties  do  not  meet  on  equal  terms.  The  authority  of 
the  courts  is  perverted  to  unworthy  uses.  The  instrumentali- 
ties employed  to  produce  a  consenting  will  are  force  and 
fraud,  agencies  which  the  law  abhors.  The  prisoner  is  at  the 
mercy  of  the  accuser,  and  he  submits  to  extortion,  as  the 
means  of  deliverance  from  oppression  under  the  forms  of  law." 
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And  in  this  state  in  Brumagim  v.  Tillingkast,  18  Cal.  272, 
[79  Am.  Dec.  176],  involuntary  payment  is  thus  defined:  "It 
may  be  said  in  general  that  there  must  be  some  actual  or 
threatened  exercise  of  power  possessed,  or  supposed  to  be 
I)ossessed,  by  the  party  exacting  or  receiving  the  payment, 
over  the  person  or  property  of  the  party  making  the  payment 
from  which  the  latter  has  no  other  means  of  immediate  relief 
than  by  advancing  the  money. 'J 

Now,  from  the  facts  alleged  in  the  complaint  it  appears 
that  the  respondent,  the  county  of  Plumas,  was  asserting 
against  these  plaintiffs  an  illegal  and  unjust  claim  for  con- 
ducting a  lawful  business.  In  the  enforcement  of  that  claim 
the  agents  of  the  county  caused  the  arrest  of  one  of  these 
plaintiffs,  against  whom  this  claim  was  made;  chained  him 
with  a  criminal  offense  with  a  view  of  enforcing  its  demand; 
took  him  into  actual  custody,  and,  as  a  condition  precedent 
to  his  obtaining  release  from  the  custody  of  the  sheriff  under 
such  criminal  proceedings,  and  to  avoid  imprisonment,  com- 
pelled him  to  pay  the  amount  of  the  license  tax  which  it 
unjustly  asserted  was  due.  The  obvious  purpose  of  the  crim- 
inal prosecution  was  to  attain  this  end.  The  process  of  the 
criminal  court  of  the  county  was  invoked  to  accomplish  it; 
the  plaintiff  Ridenour  was,  under  its  process,  in  duress  of 
imprisonment,  and  to  procure  his  liberation  from  such  im- 
prisonment— from  a  danger  urgent  and  immediate — paid 
under  protest  the  license  tax  illegally  demanded  of  him. 
That  the  payment  by  the  appellant  Ridenour  of  the  amount 
demanded  by  the  respondent,  under  this  ordinance,  was  un- 
lawfully exacted  has  been  heretofore  determined,  and  that 
the  payment  itself  was  compulsory  and  involuntary,  the  re- 
cital of  the  above  facts  from  the  complaint,  and  the  applica- 
tion to  them  of  the  rules  of  law  above  cited,  make  it  so 
apparent  that  further  discussion  of  the  proposition  would 
be  useless. 

It  is  insisted,  however,  that  if  Ridenour  was  arrested  and 
charged  with  a  misdemeanor  in  conducting  a  business  for 
which  he  had  not  paid  a  license,  he  would  have  been  entitled 
to  acquittal  on  a  trial,  upon  the  ground  that  the  ordinance 
involved  in  the  criminal  prosecution  was  void,  and  that  the 
proper  place  to  have  made  that  defense  was  in  the  criminal 
case;  that  if  the  ordinance  was  invalid,  that  finding  would 
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have  been  sufficient  to  secure  his  release,  and  if  he  saw  fit  to 
pay  the  license,  rather  than  make  a  defense  against  the  crim- 
inal charge,  his  act  was  the  result  of  a  choice  between  a  trial 
of  the  criminal  case  and  the  payment  of  the  money  to  avoid 
it,  and  hence  was  voluntary.    We  are  not  able  to  grasp  the 
force  of  this  reasoning  as  applied  to  the  case  at  bar.     It 
might  have  more  merit  if  there  was  not  present  here  the  fact 
that  Bidenour  was  in  duress,  and  could  only  obtain  his  release 
upon  payment  of  the  illegal  charge.    He  was  not  required  to 
pay  a  fine  under  the  criminal  accusation,  but  as  a  condition 
precedent  to  his  release  required  to  pay  the  illegally  exacted 
amount  of  the  license  tax,  and  could  not  procure  his  release 
from  custody  otherwise.     To  this  contention  of  respondent 
may  be  aptly  applied  the  language  of  the  supreme  court  of 
Illinois,  used  in  Harvey  v.  Olney,  42  HI.  336:    **It  would  be 
a  reproach  to  our  law,  if  these  municipal  corporations  should 
be  permitted  to  assume  the  right  to  pass  ordinances  threaten- 
ing people  with  heavy  fines  and  a  long  imprisonment  for 
carrying  on  a  lawful  business,  and,  after  extorting  a  large 
sum  of  money  for  a  pretended  license  by  threats  of  a  prosecu- 
tion, be  allowed  to  come  into  court  and  resist  repayment  by 
saying,  'Although  we  did  this  thing,  we  had  no  right  to  do 
it,  and  the  ordinance  that  we  pretended  was  a  law  was  really 
no  law,  and  these  persons  should  have  known  better  than  to 
have  paid  us  the  money.'    It  is  only  necessary  to  say  that  the 
town  cannot  be  permitted  to  defend  its  wrong  by  this  species 
of  self-stultification.     A  person  to  whom  a  town  offers  the 
alternative  of  paying  for  a  license  or  undergoing  a  prosecu- 
tion before  the  police  magistrate,  which  would  result  in  fine  , 
and  imprisonment  if  the  ordinance  diould  be  held  valid,  may 
certainly  pay  his  money  under  protest,  without  losing  his 
rights,  and  cannot  be  required  to  incur  the  hazard  of  the 
magistrate's  decision  upon  the  validity  of  the  ordinance,  and 
possibly  be  driven  to  a  writ  of  habeas  corpus,  to  relieve  him- 
self   from    imprisonment.      Such    payment    would    not    be 
voluntary." 

It  is  further  claimed  that  whatever  the  effect  of  the  original 
payment  to  Clough  was,  the  final  pa3rment  to  the  county  was 
different.  We  think  not.  The  payment  to  Clough  was,  as 
we  have  seen,  made  under  duress  and  to  effect  Ridenour's 
release  from  custody,  and  was  made  under  protest    The  final 
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payment  to  the  county  was  made  on  demand  of  the  respondent 
doubtless  so  as  to  have  the  money  claimed  to  be  due  for  the 
license  actually  paid  into  the  county  treasury.  It  was  paid 
by  Clough  upon  its  demand  and  under  protest,  and  so  paid 
for  the  purpose  of  preventing  Ridenour  from  being  again 
taken  into  custody  under  the  warrant  of  arrest  issued  in  the 
criminal  proceeding,  and  to  be  relieved  from  which  the  orig- 
inal payment  had  been  made.  The  same  compulsion  which 
had  required  the  original  payment  to  Clough,  operated  as  a 
continuous  compulsion  on  the  part  of  respondent,  and  eventu- 
ated in  the  payment  of  the  money  into  the  county  treasury, 
and  worked  no  change  in  the  conditions  under  which  Bidenour 
paid  it,  and  did  not  render  it  the  less  involuntary  or  com- 
pulsory. 

There  are  no  further  points  made  in  the  appeal  which  we 
think  merit  attention. 

The  judgment  of  the  lower  court  is  reversed,  with  directions 
to  set  aside  the  judgment  entered,  overrule  the  demurrer,  and 
grant  leave  to  defendant  to  answer. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.   1608.    In  Bank.— -October  2,   1906.] 

UNION  COLLECTION  COMPANY,  Petitioner,  v.  SUPE- 
RIOR COURT  OP  CITY  AND  COUNTY  OP  SAN 
PRANCISCO  et  al.,  Respondents. 

Creditor's  Bill — Unpaid  Subscriptions  to  Stock  of  Corporation— 
Untenable  Proceeding  to  Discover  Whereabouts  of  Unservo) 
Defendants. — A  proceeding  to  compel  one  of  manj  stockholders  in 
a  corporation  made  defendants  to  a  creditor's  bill  to  reach  their 
unpaid  subscriptions  to  its  stock,  to  testify  to  or  discover  the 
whereabouts  of  other  defendants,  to  enable  plaintiff  to  serve  them 
with  summons,  is  untenable  and  without  jurisdiction  in  any  form. 
It  cannot  be  authorized  by  the  court  by  way  of  subpoena,  nor  is 
it  the  subject  of  a  deposition  under  the  Code  of  Civil  Procedure. 

Id. — ^Means  to  Carry  Jurisdiction  into  Effect — Construction  of 
Code. — Such  proceeding  is  not  authorized  by  section  187  of  the 
Code  of  Civil  Procedure  as  a  means  of  carrying  jurisdiction  into 
effect.     That  section  does  not  attempt  of  itself  to  confer  jurisdic- 
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tion,  but  merely  operates  to  enable  the  court  to  exercise  a  jurisdic- 
tion otherwise  created. 
Id. — Bill  of  Discovery. — A  suit  in  equity  in  the  nature  of  a  bill  of 
discovery,  when  tenable,  must  relate  only  to  a  discovery  of  docu- 
ments or  other  evidence  which  pertains  to  the  merits  of  a  pending^ 
action  or  one  about  to  be  instituted;  and  it  cannot  be  used  to 
establish  facts  collateral  to  the  merits,  to  enable  a  plaintiff  to  bring 
defendants  within  the  jurisdiction  of  the  court. 

APPLICATION  for  Writ  of  Mandate  to  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  James  M. 
Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

J.  S.  Reid,  for  Petitioner. 

C.  H.  Sooy,  and  Eastin,  Sooy  &  Dom,  for  Respondents. 

SLOSS,  J. — ^An  alternative  writ  of  mandate  having  been 
issued  by  this  court,  the  respondents  demur  to  the  petition, 
and  thus  raise  the  question  whether  the  following  facts,  set 
forth  in  the  petition,  are  suflScient  in  law  to  authorize  the 
granting  of  the  relief  sought. 

The  Union  Collection  Company,  petitioner  herein,  com- 
menced an  action  in  the  superior  court  of  the  city  and  county 
of  San  Francisco  against  some  two  hundred  and  forty  defend- 
ants, stockholders  of  the  El  Dorado  Exploration  Company,  a 
corporation,  to  compel  the  payment  by  such  defendants  of 
the  unpaid  subscription  price  of  their  shares  for  the  purpose 
of  satisfying  a  judgment  against  said  El  Dorado  Exploration 
Company,  held  by  petitioner.  Summons  was  issued,  and  was 
served  on  some  of  the  defendants,  but  petitioner  has  been 
unable  to  ascertain  the  whereabouts  of  many  of  the  defend- 
ants, and  these  have  consequently  not  been  served,  nor  have 
they  appeared  in  the  action. 

In  order  to  get  the  information  necessary  to  enable  it  to 
make  service,  the  petitioner  filed  in  the  superior  court  an 
affidavit  alleging  that  it  could  not  ascertain  the  whereabouts 
of  many  of  the  defendants  not  served  except  by  examining 
persons  connected  with  the  El  Dorado  Exploration  Company ; 
that  one  of  such  persons  was  Mrs.  Elizabeth  M.  Ustick,  who 
refused  to  give  any  information  which  would  enable  the  peti- 
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tioner  to  cause  summons  to  be  served,  and  praying  for  an 
order  requiring  Mrs.  Ustiek  to  appear  before  the  court  to  be 
examined  ''concerning  her  knowledge  as  to  the  whereabouts 
of  the  defendants  not  served."  An  order  was  made  as  asked, 
and  a  subpoena  issued  and  served  on  Mrs.  Ustiek.  She  ap- 
peared at  the  time  set  and  objected  to  the  court  proceeding  in 
the  matter  upon  the  ground  that  the  court  had  no  jurisdiction. 
The  court  sustained  her  objection,  refused  to  cause  her  to  be 
sworn,  and  ordered  that  she  be  discharged  from  further 
appearance  in  the  matter.  The  purpose  of  the  present  pro- 
ceeding is  to  obtain  a  writ  of  mandate  directing  the  respondent 
court  and  judge  to  require  Mrs.  Ustiek  to  be  sworn  as  a  witness 
and  to  give  her  testimony  in  respect  to  the  matter  stated  in  the 
af&davit.  The  sole  question  to  be  determined  is  whether  the 
superior  court  of  this  state  has  jurisdiction  to  compel  the  de- 
fendant, or  a  stranger  to  a  pending  action,  to  appear  before 
it  prior  to  trial  and  be  examined  as  to  the  whereabouts  of 
certain  defendants,  in  order  that  they  may  be  served  with 
summons. 

It  is  not  contended  by  the  petitioner  that  the  proposed 
examination  of  Mrs.  Ustiek  was  authorized  by  the  provisions 
of  the  code  relative  to  the  taking  of  depositions.  On  the  con- 
trary, the  argument  is  that  because  there  is  no  specific  statu- 
tory method  applying  to  such  a.  case  as  this  the  court  should 
compel  the  giving  of  the  desired  information  in  some  suitable 
mode  to  be  adopted  by  it  This  position  is  based  upon  section 
187  of  the  Code  of  Civil  Procedure,  which  reads:  *'When 
jurisdiction  is,  by  the  constitution  or  this  code,  or  by  any 
other  statute,  conferred  on  a  court  or  judicial  officer,  all  the 
means  necessary  to  carry  it  into  effect  are  also  given;  and  in 
the  exercise  of  this  jurisdiction,  if  the  course  of  proceeding 
be  not  specifically  pointed  out  by  this  code  or  the  statute,  any 
suitable  process  or  mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit  of  this  code." 

If  the  superior  court  in  which  an  action  is  pending  has  juris- 
diction to  compel  the  giving  of  information  as  to  the  where- 
abouts of  defendants  whom  it  is  desired  to  serve  witii  sum- 
mons, it  may  be  assumed,  for  the  purpose  of  this  disciiaBion, 
tiiat  the  ''process  or  mode  of  proceeding"  empipyed  was  suit- 
able and  conformable  to  the  spirit  of  the  eode.  But  seetion  187 
obviously  does  not  attempt  in  itself  to  conler  jurisdiction.    It 
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merely  operates  to  enable  the  court  to  exercise  a  jurisdiction 
otherwise  created  {Tulare  County  v.  Kings  County,  117  Cal. 
195,  203,  [49  Pac.  8].)  We  are  thus  brought  back  to  the 
original  question  of  the  power  of  the  superior  court,  by  any 
mode  of  procedure,  to  compel  the  giving  of  the  information 
here  sought  to  be  obtained  from  Mrs.  Ustick. 

The  alleged  power  is  sought  to  be  derived  from  the  constitu- 
tional grant  to  the  superior  courts  of  jurisdiction  in  **all  cases 
in  equity"  (Const.,  art  VI,  sec.  5),  including,  as  is  claimed, 
the  power  to  entertain  proceedings  in  the  nature  of  bills  of 
discovery.  It  is  not  necessary  here  to  decide  the  question 
adverted  to,  but  not  definitely  determined,  in  Wright  v.  Su- 
perior Court,  139  CaL  469,  [73  Pac.  145],  whether  a  bill  of 
discovery  can  under  any  circumstances  be  maintained  in  this 
state*  Whatever  may  be  the  ultimate  conclusion  on  this  mere 
matter  of  procedure,  we  have  no  doubt  that  the  superior  court, 
under  the  constitutional  provision  cited,  has  the  power,  by 
some  sort  of  process,  to  compel  a  discovery  in  all  cases  in 
which,  under  the  established  rules  of  chancery  practice  exist- 
ing at  the  time  of  the  adoption  of  the  constitution,  a  party 
would  have  been  entitled  to  this  relief. 

Is  the  present  case  one  for  a  discovery  under  these  rules  f 
We  think  not  A  bill  of  discovery  seeks  the  disclosure  of  facts 
within  the  knowledge  of  the  defendant,  or  of  papers  in  his 
possession,  in  aid  of  some  other  action  or  proceeding.  The 
discovery  may  be  sought  in  the  same  suit  in  which  the  ultimate 
relief  is  pursued,  or  it  may  be  sought  merely  in  aid  of  some 
other  proceeding  pending  or  to  be  brought.  But  whether  the 
bill  be  for  discovery  and  relief,  or  for  discovery  only,  it  is  well 
settled  that  the  matters  as  to  which  discovery  is  sought  must 
be  material  to  the  existing  suit  or  to  the  one  which  is  to  be 
instituted.  (6  Ency.  of  Plead.  &  Prac,  740;  Bispham  on 
Principles  of  Equity,  4th  ed.,  sec.  560;  1  Pomeroy's  Equity 
Jurisprudence,  3rd  ed.,  sec.  201.  See,  also,  many  cases  cited 
in  16  Century  Digest,  cols.  1991, 1992.)  Here  the  action  in  aid 
of  which  the  plaintiff  claims  the  right  to  a  discovery  was 
already  pending.  The  matters  as  to  which  disclosure  is  sought 
are  in  no  way  material  to  the  issues  presented  by  the  main 
action  in  the  court  below,  and  a  disclosure  of  them  will  not 
assist  the  plaintiff  therein  (petitioner  here)  in  establishing  its 
case.     The  facts  constituting  the  cause  of  action  are  fully 
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known  to  the  plaintiff,  and  have  been  set  forth  by  it  in  its 
complaint.  What  it  seeks  now  is  not  the  disclosure  of  facts 
relevant  to  the  cause  of  action  or  which  will  assist  in  estab- 
lishing it,  but  of  facts,  entirely  collateral  to  the  merits,  which 
will  enable  it  to  bring  defendants  within  the  jurisdiction  of 
the  court.  No  case  has  been  cited  which  extends  the  right  of 
discovery  to  a  state  of  facts  such  as  is  here  presented.  In  Post 
V.  Toledo  etc.  B.  B.  Co,,  144  Mass.  341,  [59  Am.  Rep.  86,  11  N. 
E.  540],  the  plaintiff,  creditor  of  a  corporation,  was  allowed  a 
discovery  of  the  names  of  stockholders,  in  order  that  he  might 
enforce  the  individual  liability  of  such  stockholders.  But  the 
names  of  such  stockholders  constituted  information  which  was 
essential  to  plaintiff  in  order  that  he  might  frame  his  pro- 
posed declaration  or  complaint  and  institute  his  action.  While 
the  name  and  identity  of  the  proposed  defendants  are  cer- 
tainly material  to  a  cause  of  action  about  to  be  instituted,  the 
whereabouts  of  defendants  who  are  known  and  who  have  been 
made  parties,  cannot  be  said  to  be  material  to  an  action  already 
pending  against  them.  Hoppock^s  Executors  v.  United  N.  J. 
jB.  B.  and  C.  Co.,  27  N.  J.  Eq.  286,  (reversed  on  a  ground  not 
here  involved  in  28  N.  J.  Eq.  261,)  is  similar  in  principle  to 
Post  V.  Toledo  etc.  B.  B.  Co.  The  other  cases  cited  by  peti- 
tioner have  no  bearing  upon  the  particular  point  now  under 
discussion. 

Since  the  information  sought  was  not  material  to  the  action 
in  aid  of  which  the  proceeding  against  Mrs.  Ustick  was  insti- 
tuted, the  petitioner  could  not  under  any  system  of  procedure 
have  maintained  a  bill  of  discovery  against  her.  For  the  same 
reason  such  petitioner  was  not  entitled  to  examine  her  as  a 
witness  in  the  manner  here  attempted,  and  the  court  properly 
refused  to  compel  her  to  be  sworn. 

The  proceeding  is  dismissed. 

Angellotti,  J.,  Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Mo- 
Farland,  J.,  concurred. 
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[Sac.  No.  1324.    In  Bank. — October  2,  1906.] 

JAMES    WATERS,   Respondent,   v.   D.   C.   POOL   et  al., 

Appellants. 

Swamp  Land  —  Equitable  Claims  of  Settlees  —  Preferred  Pur- 
chasers.— Under  the  Swamp  Land  Act  of  April  4,  1870,  all  settlers 
upon  swamp  and  overflowed  lands  belong:ing  to  the  state,  whose 
settlement  is  evidenced  as  in  that  act  prescribed,  have  an  equitable 
claim  thereto,  and  are  preferred  purchasers  thereof  to  the  extent  of 
their  indosure  or  occupancy. 

Id. — Affidavit  for  Purchase — Statement  of  Bequisites — Truthful- 
ness.— ^An  affidavit  for  the  purchase  of  swamp  land  must  state, 
among  the  requisites  of  the  statute,  that  the  affiant  has  not  known 
of  any  legal  or  equitable  claim  to  said  lands  other  than  his  own, 
and  all  of  the  requisites  of  the  statute  must  not  only  be  stated 
therein,  but  must  be  shown  to  be  true,  or  no  right  to  his  land  can 
be  awarded  hj  the  court. 

Id. — Construction  of  Affidavit  and  Certificate— Actual  Settle- 
ment— ^Untruthfulness  not  Intended. — ^Where  prior  to  the 
segregation  of  the  land  bj  the  United  States  government,  the 
predecessor  in  interest  of  defendants,  who  had  been  the  occupant 
of  land  Ijing  on  the  left  bank  of  the  Sacramento  Biver,  in  his 
affidavit  of  purchase  and  certificate  described  the  land  applied  for 
as  so  situated,  and  also  as  being  the  fractional  northwest  quarter  of 
section  19,  which  latter  description  included  an  island  in  the  river 
known  to  be  in  the  possession  of  plaintiff,  and  stated  that  he  did 
not  know  of  any  legal  or  equitable  claim  to  the  land  other  than  his 
own,  the  subsidiary  description  is  not  controlling,  and  it  must  be 
presumed  after  the  lapse  of  thirty-six  years  without  interference 
with  plaintiff 's  possession,  that  the  applicant  only  intended  to  apply 
for  and  take  the  land  on  the  left  bank  of  the  river,  and  that  he 
actually  stated  the  truth  as  to  his  ignorance  of  any  other  claim 
thereto. 

Id. — New  Survey  and  Certificate  on  Old  Affidavit. — ^Where  all  rights 
were  lost  by  plaintiff  and  defendants'  predecessor  by  failure  to 
comply  with  the  statute,  and  the  surveyor-general  could  approve  any 
new  survey  and  issue  evidence  of  title  thereto  to  any  person  applying 
to  purchase  the  same,  the  old  affidavit  attached  to  the  new  survey 
and  certificate,  approved  by  the  surveyor-general,  limited  to  land 
lying  on  the  left  bank  of  the  river,  should  be  construed  and  measured 
by  the  same  standard  as  if  it  be  an  entirely  new  affidavit  bearing 
date  as  of  the  time  of  the  approval  of  such  survey. 

Id. — CoNFLiciTiNo  Application  by  Plaintiff — ^Equitable  Bights. — A 
conflicting  application  by  plaintiff  covering  not  only  his  island  pos- 
session, but  also  all  the  land  previously  possessed  by  the  grantor 
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of  defendantSy  and  included  in  his  original  certificate,  ought  not  to 
be  allowed  to  prevail  as  against  the  rights  of  the  defendants' 
predecessor,  and  an  equitable  construction  of  the  certificate  which 
leaves  to  plaintiff  and  defendants  their  possessory  rights  to  the 
lands  which  thej  were  originally  occupying  should  be  adopted,  and 
it  was  error  to  award  the  whole  land,  to  plaintiff  on  his  conflicting 
application  by  reason  of  the  falsity  of  the  affidavit  of  defendants' 
predecessor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    Eugene  P.  McDaniel,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hudson  Grant,  for  Appellants. 

H.  Clark,  L.  Schillig,  and  G.  Clark,  for  Respondent 

THE  COURT. — This  is  an  action  to  determine  the  respective 
rights  of  plaintiff  and  defendants  to  certain  swamp  and  over- 
flowed land  on  reference  by  the  surveyor-general  to  the  supe- 
rior court  of  Sutter  County.  Plaintiff  had  judgment  for  the 
entire  tract  in  controversy,  from  which  defendants  appeal  on 
bill  of  exceptions. 

It  appears  that  one  Lars  Johnson,  on  October  10, 1870,  made 
affidavit  before  the  county  surveyor  of  Sutter  County,  and 
filed  the  same  with  said  surveyor,  declaring  his  desire  "to  pur- 
chase, under  the  provisions  of  an  act  to  provide  for  the  sale 
of  certain  lands  belonging  to  the  state,  approved  March  28, 
1868,  and  the  several  acts  amendatory  thereof  and  supplemen- 
tal thereto,  a  certain  tract  of  swamp  and  overflowed  land, 
lying  and  situate  on  the  left  bank  of  the  Sacramento  River,  it 
being  the  fractional  N.  W.  14  of  section  19,  tp.  11,  N.  R.  3  E. 
.  .  .  and  that  he  does  not  know  of  any  legal  or  equitable 
claim,  other  than  his  own  to  the  said  lands."  The  court  found 
on  sufficient  evidence  that  on  July  18,  1871,  at  the  request  of 
said  Johnson,  said  county  surveyor  surveyed  said  land,  platted 
the  same,  and  recorded  said  plat  and  filed  ijotes  of  said  survey 
in  the  records  of  swamp-land  surveys  in  his  office  and  num- 
bered said  survey  No.  609  of  Sutter  County;  on  July  21, 1871, 
a  copy  of  Johnson's  application  of  said  survey  was  filed  in  the 
office  of  the  surv^or-general  of  liie  state,  attached  to  a  copy 
of  Johnson's  said  affidavit;  said  plat,  survey,  and  field-notes 
conflicted  with  th^  plat,  survey,  and  field-notes  of  swamp-land 
survey  No.  548  of  Sutter  County, — ^namely,  the  northwest 
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quarter  of  the  northwest  quarter  of  said  section, — applied  for 
by  one  McGriff,  and  Johnson's  survey  was  not  then  approved, 
but  was  subsequently,  by  the  surveyor-general,  returned  to 
the  county  surveyor  of  Sutter  County,  who,  by  his  then  deputy 
(formerly  the  county  surveyor),  altered  and  changed  said  plat 
and  field-notes  so  that  the  same  were  made  a  plat  and  field- 
notes  for  a  survey  of  the  east  half  and  fractional  southwest 
quarter  of  the  fractional  northwest  quarter  of  said  section  19, 
omitting  the  McGriflf  forty-acre  tract,  and  thereafter  the  said 
plat  and  field-notes  so  altered  and  attached  to  a  copy  of  said 
aflSdavit  of  Johnson,  were  received  by  the  surveyor-general, 
who,  on  September  9,  1873,  indorsed  the  same,  "Approved 
Sept.  9th,  1873.  Robert  Gardner,  Surveyor-General**;  that 
on  October  20,  1873,  said  Johnson  paid  to  the  then  county 
treasurer  of  said  county,  $24.56,  being  twenty  per  cent  of  the 
price  of  the  land  embraced  in  said  survey  No.  609,  and  also 
paid  interest  on  the  unpaid  balance  for  one  year  (it  appears 
by  the  evidence,  however,  that  interest  was  paid  to  September 
9,  1876) ;  on  November  13,  1873,  the  register  of  the  state  land 
oflSce  issued  and  delivered  to  Johnson  certificate  of  purchase 
No.  3924  for  the  lands  contained  in  said  survey  No.  609  as 
altered  and  changed,  and  no  patent  has  ever  been  issued  to 
Johnson  or  any  other  person  for  the  lands  in  controversy. 

It  appears  that  plaintiff  made  application  to  purchase  the 
land  described  in  the  Johnson  certificate  of  purchase,  on  June 
7,  1901,  in  which  he  made  oath,  among  other  things,  that  he 
"is  and  has  been  an  actual  settler  and  is  now  such  actual  set- 
tler on  said  lands,  for  upwards  of  thirty-five  years ;  that  dur- 
ing all  said  time  he  has  actually  resided  on  said  lands  with  his 
wife  and  family  or  children;  that  he  has  improved  the  same 
by  clearing  about  twenty-five  acres  and  has  at  all  times  main- 
tained his  home  on  said  lands  since  1863 ;  that  there  are  ad- 
verse occupants  of  said  land  adverse  to  aflSant  [naming  some 
of  defendants],  but  they  have  been  occupants  of  a  portion  of 
the  land  for  more  than  sixty  days  since  the  plat  of  said  lands 
was  filed  in  the  United  States  land  office;  that  he  knows  the 
land  applied  for  and  its  exterior  boundaries  and  knows  that 
there  are  settlers  thereon  other  than  himself,  but  the  whole 
of  said  lands  have  been  segregated  for  more  than  six  months 
prior  to  making  this  application  and  filing  this  affidavit''; 
that  said  lands  are  suitable  for  cultivation ;  and  that  affiant  is 
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an  actual  settler  thereon.  The  court  found  the  substantial 
averments  of  the  affidavit  to  be  true.  The  reference  to  the 
court  was  made  July  11,  1901,  and  the  complaint  was  filed 
September  7,  1901.  The  court  found  that  the  land  was,  on 
December  1,  1870,  segregated  by  the  United  States,  and  that 
the  plats  showing  the  line  of  segregation  were  filed  in  the 
Marysville  land  office  on  that  day,  and  the  land  was  listed  to 
the  state  as  swamp  and  overflowed  land  on  April  11,  1871,  and 
on  August  30,  1871,  was  patented  to  the  state,  and  that  said 
land  was  sectionized  and  the  plats  filed  in  the  said  land  office 
prior  to  October  10,  1870.  It  was  alleged  in  the  complaint, 
and  found  by  the  court,  that  the  Johnson  affidavit  was  defect- 
ive and  void  in  this,  that  the  statement  therein  as  follows: 
**he  does  not  know  of  *any  legal  or  equitable  claim  other  than 
his  own  to  the  said  land'  was,  is  and  at  all  times  has  been 
wholly  false'*;  that  the  plaintiff  was  at  the  filing  of  said  affi- 
davit in  possession  and  occupancy  as  his  home  of  a  certain 
portion  of  the  land  known  as  **The  Island,"  situated  in  the 
south weste^y  portion  of  the  northwest  quarter  of  said  section, 
and  that  plaintiff  occupied  and  had  cultivated  about  seven 
acres  and  had  his  dwelling  on  the  southerly  portion  of  **The 
Island,''  and  had  an  equitable  claim  to  said  island  under  the 
act  of  April  4,  1870,  supplemental  to  the  act  of  March  28, 
1868,  (Stats.  1869-1870,  pp.  878,  879) ;  and  that  said  Johnson 
knew  at  the  time  he  filed  his  said  affidavits,  of  plaintiff's  said 
possession  and  claim,  and  knew  that  plaintiff  had  a  preferred 
right  to  purchase  said  tract  known  as  **The  Island,"  on  which 
plaintiff  now  resides,  and  ever  since  1856  has  resided,  using 
the  same  for  farming  purposes.  It  appeared  that  the  island 
was  at  that  date  formed  by  the  river  surrounding  it.  John- 
son died  in  1880,  after  having  conveyed  his  claim  to  an  inter- 
est in  said  land  and  his  certificate  of  purchase,  and  one  Griggs 
and  one  Hawk,  as  tenants  in  common,  succeeded  to  Johnson's 
rights,  through  whom  defendants  claim  by  mesne  conveyances. 
The  evidence  was  that  Johnson  lived  on  the  portion  across  the 
river  east  of  the  island,  and  was  farming  the  land,  as  did  his 
successors  also,  and  the  relations  of  plaintiff  to  these  people 
and  the  situation  of  the  land  leaves  no  doubt  that  plaintiff 
knew  of  the  occupancy  by  Johnson,  and  defendants  after  him, 
of  the  lands  not  in  his  own  possession.  The  court  found  that 
plaintiff  was  not  a  trespasser  upon  any  part  of  the  lands,  and 
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that,  at  the  time  of  his  application  in  1901,  he  "was  an  actual 
settler  upon  and  claimed  the  whole  of  the  land  applied  for  and 
since  said  application  has  resided  upon  and  claimed  the  whole 
of  said  lands  applied  for,  and  that  plaintiff  in  good  faith 
sought  to  purchase  the  lands  described  in  his  said  affidavit, 
that  he  had  substantial  improvements  upon  said  lands  .  .  . 
and  made  said  application  to  said  lands  in  good  faith."  The 
court  did  not  find  directly  on  the  issues  as  to  the  alleged  knowl- 
edge of  plaintiff,  when  he  filed  his  application,  that  he,  plain- 
tiff, knew  of  Johnson's  prior  application,  and  knew  that  de- 
fendants were  in  good  faith  claiming  the  lands  as  successors  of 
Johnson.  The  evidence  showed  that  plaintiff  must  have  known 
that  defendants,  as  successors  of  Johnson,  were  claiming  the 
lands  now  occupied  by  the  plaintiff, — namely,  the  lands  not 
embraced  in  the  island  tract, — and  plaintiff's  application  states 
that  there  were  other  occupants  of  the  land  beside  himself. 

The  court  found  that  the  land  had  been  segregated  at  the 
time  alleged  in  the  answer, — to  wit,  December  1,  1870, — and 
that  the  approval  of  Johnson's  said  application  by  the  sur- 
veyor-general and  the  issuance  of  said  certificate  of  purchase 
to  Johnson  were  in  fact  not  done,  given,  or  made  within  six 
months  after  the  lands  were  so  segregated.  But  the  court 
found  **that  it  is  not  true  that  plaintiff  has  lost  his  right  to 
purchase  said  lands  by  any  laches  or  by  reason  of  not  having 
made  application  to  purchase  the  same  $rom  the  state  within 
ninety  days  of  the  filing  of  the  said  plats  in  the  Marysville 
land  office,  showing  the  said  line  of  segregation." 

As  conclusions  of  law  the  court  found  that  the  Johnson  ap- 
plication and  the  approval  thereof  were  void,  and  that  the 
certificate  issued  to  Johnson  be  annulled,  and  that  plaintiffs 
application  be  approved  and  he  be  permitted  to  purchase  the 
lands  described  therein,  and  judgment  passed  for  plaintiff  in 
accordance  therewith. 

The  statutes  in  force  when  Johnson  made  his  application 
were  the  act  of  March  28,  1868,  (Stats.  1867-1868,  p.  507,  part 
II,  sees.  28,  29,  p.  514)  and  the  act  of  April  4,  1870,  supple- 
mentary thereto  (Stats.  1869-1870,  p.  878).  The  act  of  1868 
required  the  person  making  application  to  purchase  swamp 
and  overflowed  land  to  state  in  an  affidavit,  among  other  things, 
''that  he  does  not  know  of  any  legal  or  equitable  claim  to  said 
lands  other  than  his  own;  .  .  .  which  api5lication  and  affi- 
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davit  shall  be  filed  in  the  office  of  the  surveyor  of  the  county 
in  which  such  lands  .  .  .  are  sitnate,  who  shall  make  sur- 
vey of  the  land  as  required  by  section  18  of  the  act."  The 
act  of  1870  provides  that  **A11  settlers  upon  the  swamp  and 
overflowed  lands  belonging  to  the  state,  whose  settlement  is 
evidenced  by  actual  indosure,  or  by  ditches,  plow-furrows  or 
monuments,  showing  clearly  the  metes  and  bounds  of  their 
possessory  claim,  and  the  same  are  occupied  for  purposes  of 
tillage  or  grazing,  are  hereby  recognized  as  possessing  an  equi- 
table claim  to  the  land  so  inclosed  or  occupied  by  them,  within 
the  true  intent  and  meaning  of  the  act  to  which  this  is  supple- 
mentary ;  and  are  declared  preferred  purchasers  for  such  lands 
to  the  extent  of  such  inclosure  or  occupancy.'*  It  is  made  the 
duty  of  the  county  surveyor  to  return  surveys  of  such  settlers 
to  connect  with  the  United  States  surveys.  The  act  also  pro- 
vides that  '*The  surveyor-general  of  the  state  shall  not  ap- 
prove, nor  shall  the  register  of  the  state  land  office  issue,  title 
for  any  swamp  and  overflowed  land,  until  six  months  after  the 
same  shall  have  been  segregated  by  authority  of  the  United 
States,  or  of  the  state,  by  legislative  enactment;  and  for  ninety 
days  after  the  filing  of  plats  showing  said  line  of  segregation 
in  the  United  States  land  office  for  the  district  in  which  the 
land  is  situate,  the  settlers  possessing  equitable  claims  under 
section  one  of  this  act  shall  be  deemed  preferred  purchasers 
and  shall  file  their  applications  for  survey  of  their  possessory 
claims  with  the  county  surveyor  .  .  .  within  the  said  ninety 
days.'* 

It  is  well  settled  that  in  the  purchase  of  state  lands  the 
requisites  of  the  statute  must  be  stated  in  the  affidavit,  and 
must  be  true,  and  that  the  hearing  of  a  contest  as  to  such  lands 
must  be  shown  to  be  true,  or  no  right  to  the  land  can  be 
awarded  by  the  court.  {McKenzie  v.  Brandon,  71  Cal.  209, 
[12  Pac.  428] ;  Harbin  v.  Burghart,  76  Cal.  119,  [18  Pac.  127]  ; 
Davidson  v.  Cucamonga  Fruit  Co,,  78  Cal.  4,  [20  Pac.  152], 
and  many  other  cases.)  At  no  time  have  defendants  been  en- 
titled to  patent,  not  having  paid  the  purchase  money  and  in- 
terest. The  legal  title  to  the  land  has  at  all  times  been,  and 
now  is,  in  the  state.  If  Johnson  acquired  no  right  to  any  part 
of  the  land  under  his  certificate  of  purchase  the  land  was  open 
to  location  in  1901,  when  plaintiff  made  application  to  pur- 
chase.   Johnson's  successors  in  interest  stood  in  his  shoes  and 
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occupied  no  better  or  diflferent  relation  to  the  land  or  to  the 
state  than  did  Johnson. 

When  this  cause  was  submitted  for  decision  to  the  appellate 
court  of  the  third  appellate  district,  Justice  McLaughlin  de- 
livered the  following  opinion: — 

**0n  October  10, 1870,  nearly  two  months  prior  to  the  segre- 
gation of  the  land  in  controversy  by  the  United  States  govern- 
ment, the  predecessor  in  interest  of  the  defendants  made  an 
affidavit  stating  his  desire  to  purchase  lands  lying  on  the  left 
bank  of  the  Sacramento  River,  and  being  the  fractional  north- 
west one-fourth  of  section  19.  This  affidavit  also  contained 
the  statement  that  he  did  not  know  of  any  legal  or  equitable 
claim  to  the  land  other  than  his  own.  The  land  was  segregated 
from  the  public  domain  of  the  United  States  on  December  1, 
1870,  and  at  that  time  the  plaintiff  was  occupying  an  island 
which  was  entirely  surrounded  by  the  waters  of  the  Sacra- 
mento River.  The  island  was  originally  a  peninsula  con- 
nected with  the  mainland  by  a  narrow  strip  or  neck  of  land, 
but  the  river  cut  through  this  neck  a  few  years  prior  to  plain- 
tiff's  entry  upon  the  land.  The  exact  date  of  this  severance 
does  not  definitely  appear,  but  I  regard  this  as  unimportant,  in 
view  of  the  uncontradicted  testimony  of  the  plaintiff  to  the 
effect  that  'The  old  river  channel  is  deep  and  has  always  run 
all  the  way  around  the  island.'  (Transcript,  fol.  167.)  This 
testimony  was  designed  to  show  that  the  land  was  so  sur- 
rounded that  an  actual  inclosure  was  unnecessary,  but  to  my 
mind  it  convincingly  demonstrates  that  Johnson,  the  mesne 
grantor  of  defendants,  not  only  intended  to  but  that  he  did 
actually  state  the  truth  when  he  expressed  his  desire  to  pur- 
chase land  on  the  left  bank  of  the  river,  and  stated  that  he 
knew  of  no  legal  or  equitable  daim  thereto  other  than  his  own. 
The  main,  central,  controlling  description  of  the  land  affiant 
had  in  mind  when  making  his  application  and  oath,  and  which 
he  expressed  a  desire  to  purchase,  was  *a  certain  tract  of 
swamp  and  overflowed  land  on  the  left  bank  of  the  Sacramento 
River.'  The  subsidiary  description  *it  being  the  fractional 
northwest  one-fourth  of  section  19'  should  not  be  given  undue 
weight.  Testing  the  truth  of  the  statements  made  by  the 
affiant  thirty-six  years  ago,  by  the  then  existing  conditions,  it 
may  reasonably  be  assumed  that  he  knew  little,  if  anything, 
about  government  subdivisions  or  the  line  of  public  surveya, 
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but  he  did  know  of  that  island  in  the  river,  which  could  not 
be  said  to  be  on  either  bank  thereof.  In  order  to  convict  this 
aflSant — ^long  since  dead — of  an  untruth,  we  must  not  only 
disregard  the  general  description  in  the  affidavit,  but  must 
also  place  a  technical  meaning  on  the  word  'fractional'  as 
used  in  the  subsidiary  description.  Thirty-six  years  have 
elapsed  since  the  affidavit  was  made;  the  affiant's  lips  cannot 
speak  his  defense  or  explanation  of  the  statements  made ;  the 
land  has  passed  through  mesne  conveyances  to  others;  the 
plaintiflf  has  slept  for  many  years  on  rights  he  now  asserts ;  and 
if  there  ever  could  be  a  case  where  rules  of  construction  should 
be  invoked  in  favor  of  innocence  of  untruth  or  crime  or  wrong, 
it  is  this.  And  it  seems  to  me  that  the  affidavit  is  reasonably 
susceptible  of  an  interpretation  which  would  acquit  the  affiant 
of  perjury  and  relieve  his  successors  from  the  results  flowing 
from  a  contrary  construction. 

'*But  conceding  that  the  statements  in  the  affidavit  were 
false,  when  it  was  made,  there  are  cogent  reasons  for  measuring 
their  truth  or  falsity  by  conditions  existing  when  it  was  tised 
as  the  basis  for  the  claim  of  title  upon  which  appellants  rely. 
Admitting  that  the  plaintiff  had  a  legal  or  equitable  claim  as 
a  preferred  purchaser  to  the  land  occupied  by  him  when  the 
affidavit  was  made  and  the  land  was  segregated,  such  claim 
was  forfeited  before  any  action  was  had  upon  the  false  affi- 
davit. The  land  was  segregated  on  December  1,  1870,  and  the 
plaintiff  was  by  law  given  ninety  days  from  that  date  to  make 
his  application.  After  March  1,  1871,  he  could  assert  no  law- 
ful or  superior  right  to  this  land  as  against  any  applicant  hav- 
ing the  necessary  qualifications.  On  June  1,  1871,  the  sur- 
veyor-general could  approve  any  survey  and  issue  evidence 
of  title  thereto  to  any  person  applying  to  purchase  the  same. 
It  results  that  when  the  survey  was  made  at  Johnson's  in- 
stance, on  July  18, 1871,  the  plaintiff  had,  by  lack  of  diligence 
in  the  assertion  of  rights  reserved  to  him  for  a  limited  period, 
lost  his  claim  or  right  to  preference,  and  any  person  could  then 
assert  that  he  had  no  preferred  legal  or  equitable  claim  to  the 
land  he  occupied.  On  that  date  it  might  be  said  that  he  had 
no  legal  or  equitable  claim  to  such  land.  On  July  21,  1871, 
when  the  survey  made  at  Johnson's  request  was  received  at  the 
state  land  office,  the  affidavit  to  which  such  survey  was  at- 
tached was  in  its  essence  true.    But  at  that  time,  the  survey 
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was  found  to  conflict  with  another  survey  made  by  the  same 
official,  and  approval  was  refused  and  the  papers  were  re- 
turned. This  was,  to  all  intents  and  purposes,  the  end  of  the 
matter,  and  the  finale  of  all  proceedings  initiated  by  the  affi- 
davit. Strictly  speaking,  and  the  plaintiff  invokes  and  relies 
upon  strict  construction  of  rules  and  papers,  Johnson's  appli- 
cation had  failed  and  proven  abortive,  and  he  too  had  lost  his 
preferential  rights.  In  strictness,  a  new  application  and  sur- 
vey were  necessary.  Matters  were  allowed  to  rest  as  they  were 
when  the  papers  were  returned  for  more  than  two  years.  The 
approval  of  a  new  survey  on  September  9,  1873,  shows  that 
during  this  time  no  application  for  purchase  or  survey  of  this 
land  was  made  by  any  person.  On  that  date  a  new  survey  at- 
tached to  the  old  affidavit  was  filed  by  Johnson,  and  approved. 
Payment  was  made  and  a  certificate  was  issued.  Had  Johnson 
made  another  affidavit  as  of  any  date  subsequent  to  July  21, 
1871,  and  attached  it  to  the  new  survey,  there  could  hardly  be 
a  question  touching  the  validity  of  the  title  evidenced  by  the 
certificate  of  purchase.  But,  unfortunately,  the  old  affidavit 
was  used  in  making  the  second  application,  and  the  question 
arises  whether  the  mere  use  of  the  old  instead  of  a  new  certifi- 
cate will  destroy  the  effect  of  the  certificate.  In  my  opinion^ 
the  truth  of  the  statements  in  the  affidavit  accompanying  the 
record  survey,  upon  which  the  certificate  rests,  must  be  tested 
by  the  conditions  existing  after  the  rejection  of  the  first  appli- 
cation and  survey.  In  other  words,  the  affidavit  which  was 
used  on  both  applications,  must  be  treated  as  a  new  applica- 
tion made  subsequent  to  the  time  of  such  rejection.  It  should 
be  measured  by  the  same  standard  and  tested  in  the  same 
crucible  as  if  it  was  an  entirely  new  affidavit  bearing  date 
subsequent  to  July  21, 1871.  In  fact  it  must  be  viewed  as  hav- 
ing been  made  on  September  9,  1873,  when  the  surveyor- 
general  sealed  it  with  his  approval,  notwithstanding  his 
knowledge  of  the  original  confiict  with  the  McQriff  survey  and 
application,  It  was  so  treated  and  tested  by  the  surveyor- 
general,  and  I  cannot  see  why  this  or  any  court  should  adopt 
another  rule  of  interpretation,  harsh  in  its  rigidity  and  unjust 
and  inequitable  in  its  effect  on  the  rights  of  persons  who  were 
lulled  into  fancied  security  by  the  muniment  of  title  granted 
by  an  agent  of  the  state.  I  am  aware  that  equitable  considera- 
tions cannot  be  invoked  to  avoid  the  consequences  of  willful 
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perjury  committed  by  an  applicant  to  purchase  state  lands.  I 
am  fully  cognizant  of  rules  which  place  subsequent  purchasers 
in  the  shoes  of  the  applicant  with  no  greater  modicum  of 
equitable  or  legal  rights  than  he  possessed.  But  the  law  're- 
spects form  less  than  substance/  and,  in  my  opinion,  it  is  only 
by  a  rigid  adherence  to  form,  and  by  making  all  subsequent 
proceedings  relate  back  to  the  time  the  affidavit  was  made,  that 
the  plaintiff,  who  slept  the  sleep  of  indifference,  carelessness, 
and  negligence  for  thirty  years,  can  now  be  permitted  to  take 
not  only  what  he  then  claimed,  but  also  that  which  Johnson 
admittedly  possessed  and  which  others  have  innocently  ac- 
quired. The  conduct  of  Johnson  in  failing  to  make  any  claim 
to  the  island  or  any  effort  to  oust  Waters  from  his  island  home 
may  have  induced  the  latter 's  slumbers,  but  such  conduct  most 
eloquently  attests  that  Johnson  meant  to  tell  the  truth  in 
1870  and  in  1873,  and  his  constant  belief  that  he  had  done  so. 
The  penalties  of  perjury  are  entailed  only  by  those  who  inten- 
tionally swear  to  an  untruth,  and  the  circumstances  of  this 
case  would  certainly  acquit  Johnson  of  intentional  wrong.  The 
earmarks  of  fraud  are  evidenced  by  acts  indicating  a  willful 
intent  to  profit  by  its  perpetration.  Looking  at  the  substance 
of  things,  and  brushing  aside  all  films  and  cobwebs  of  technical 
construction,  the  conduct  of  the  affiant  clearly  demonstrates 
that  he  neither  intended  to  defraud  the  state  nor  deprive  the 
plaintiff  of  his  land.  If  he  ever  entertained  such  intention  his 
conduct  was  incomprehensible,  for,  during  the  subsequent 
years  of  his  life  he  made  no  attempt  to  profit  by  his  fraud  or 
reap  the  reward  of  his  perjury.  Under  these  conditions  it  is 
indeed  a  harsh  construction  which  results  in  reproach  to  his 
memory  and  spoliation  to  his  successors.  In  my  opinion  such 
construction  is  unnecessary,  and  the  more  charitable  and  equi- 
table interpretation  is  most  reasonable,  and  hence  I  am  firmly 
convinced  that  rules  of  law  as  well  as  considerations  of  justice 
demand  the  reversal  of  the  judgment." 

We  are  of  the  opinion  that  the  construction  which  is  thus 
placed  upon  the  Johnson  certificate  is  us  reasonable  as  it  cer- 
tainly is  equitable.  It  leaves  to  plaintiff  and  defendants  their 
possessory  rights  to  the  lands  which  they  were  actually  occupy- 
ing. For  which  reason  the  foregoing  opinion  is  adopted  and 
approved  as  the  opinion  of  this  court,  and  the  judgment  ap- 
pealed from  is  reversed. 
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ACCOUNTING.     See  Estates  of  Deceased  Persons,  2-4,  22-28;  Fraud, 
5;  Parties,  1;  Partition. 

ACCBETI0N8.     See  Land. 

ADVERSE    POSSESSION.      See    Estates    of    Deceased    Persons,    15; 
Mortgage,  22;  Specific  Performance,  3. 

APPEAL. 

1.  Frivolous  Appeal — ^Damages. — The  appeal  upon  the  bare  judg- 
ment-roll under  such  circumstances  is  devoid  of  substantial  grounds, 
and  the  judgment  will  be  affirmed,  with  costs  and  damages  to 
insure  the  respondent  against  expense  upon  such  appeal.  (Santa 
Bosa  Bank  v.  Paxton,  195.) 

2.  Dismissal — Time  tor  Filing  Points — Holidays. — ^An  appeal  will 
be  dismissed  for  failure  of  the  appellant  to  file  his  points  and 
authorities  within  the  time  required,  where  no  legal  excuse  appears; 
and  where  the  time  expired  long  before  April  18,  1906,  and  no 
points  were  on  file  when  respondent  filed  his  motion  to  dismiss 
the  appeal,  on  the  7th  of  May  last,  the  act  of  the  governor  in 
proclaiming  legal  holidays,  beginning  with  the  19th  of  April  last, 
can  have  no  effect  upon  the  rights  of  the  appellant.  (Egressy  v. 
Stansbury,  392.) 

8.  Death  op  Appellant  apteb  Submission — Nunc  Peo  Tunc  Judg- 
ment OF  Apfibmance, — Where  the  appellant  died  after  the  sub- 
mission of  the  appeal,  and  the  judgment  and  order  appealed  from 
are  affirmed,  the  affirmance  will  be  entered  nunc  pro  tunc  as  of 
the  date  of  the  submission.     (Estate  of  Dolbeer,  227.) 

4.  Partition  —  Appeals  from  Interlocutory  Decrees  —  Motion  to 
Dismiss — Failure  to  Serve  Lienholder — Disposition  of  Appeals. 
— Appeals  from  interlocutory  decrees  in  partition  will  not  be  dis- 
missed for  failure  to  serve  a  lienholder  with  the  notices  of  appeal 
where  the  appeals  can  be  determined  by  giving  the  parties  thereto 
such  relief  as  between  themselves  as  the  record  warrants  and  by 
providing  in  the  judgments  on  the  appeals  that  they  shall  in  no 
way  affect  the  rights  or  interest  of  such  lienholder.  (Burnett  v* 
Piercy,  178.) 
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APPEAL   (Continued). 

5.  Limited  Admission  of  Service  by  Attorney  foe  Two  Parties. — 
Where  the  attofnej  for  the  lienholder  was  attorney  for  another  partj 
and  limited  his  admission  of  service  of  the  notices  of  appeal  to  such 

•  other  party,  such  admission  cannot  constitute  service  upon  the  lien- 
holder.  (Id.) 

6.  Waiver  of  Serviob  of  Notice— Voluntary  Appearance — Stipula- 
tion AS  TO  Appeals. — The  want  of  service  of  the  notice  of  appeal 
upon  the  lienholder  may  be  waived,  as  in  the  case  of  non-service  of 
a  summons,  by  a  voluntary  appearance;  and  it  was  waived  by  a 
stipulation  signed  by  all  parties  to  the  appeal,  including  the  attorney 
for  the  lienholder,  reciting  that  the  appeals  were  all  perfected  by 
the  appellant  and  that  all  of  them  may  be  determined  upon  the 
transcript  filed  in  one  of  them,  which  stipulation  was  filed  in  each 
of  the  appeals.     (Id.) 

See  Criminal  Law,  1,  2,  35;  Demurrer;  Estates  of  Deceased  Per- 
sons, 19,  20,  33;  Judgment,  1;  Land,  2;  New  Trial,  1-3,  7j 
Parties,  5;  Practice,  1-4. 

APPEARANCE.    See  Appeals,  6. 

ATTORNEY  AT  LAW.    See  Criminal  Law,  3-5;  Receiver. 

BANKS. 

L  Action  by  Depositor  —  Damages  for  Refusal  to  Pay  Checks 
— Statute  of  Limitations. — ^An  action  by  a  depositor  against  a 
bank  for  damages  to  its  credit  consequentially  resulting  from  the 
refusal  of  the  bank  to  pay  checks  drawn  upon  it  by  plaintiff, 
whether  the  alleged  cause  of  action  be  good  or  not,  is  barred  by  the 
statute  of  limitations  in  two  years,  under  section  339  of  the  Code 
of  Civil  Procedure,  as  being  clearly  ''upon  a  contract,  obligation, 
or  liability,  not  founded  upon  an  instrument  of  writing."  (Smiths' 
Cash  Store  v.  First  National  Bank  of  San  Francisco,  32.) 

2.  Relation  between  Bank  and  Depositoi^— DEBT(n  and  Creditor 
— Trust  Relation  not  Involved. — ^Where  a  deposit  is  made  in  a 
bank,  it  becomes  the  property  of  the  bank,  and  the  relation  be- 
tween the  bank  and  the  depositor  is  merely  that  of  debtor  and 
creditor  for  the  amount  of  the  deposit,  payable  on  demand  and  on 
i  checks  of  the  creditor.    There  is  no  trust  relation  between  the  par- 

ties, and  the  bank  is  guilty  of  no  breach  of  trust  in  employing 
the  money  in  any  way  it  sees  fit.    (Id.) 

See  Taxation,  12-17. 

BILL  OF  EXCEPTIONS.    See  Estates  of  Deceased  Persons,  19;  Pra«- 
tice,  7,  8. 
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BOXJNDARIEa 

JL      AOEEEMENT   FT    AdJOXNINO   OWNERS — ABSENCE   OF   UNCERTAINTY. — 

An  agreement  fixing  a  boundary  line  between  adjoining  owners  is 
not  vaUd  for  anj  other  purpose  than  that  of  settling  an  uncer- 
taintj  in  regard  to  the  common  boundary;  and  if  thej  agree  on 
a  division  line  knowing  that  it  is  not  the  true  line,  and  with  the 
purpose  of  transferring  from  one  to  the  other  a  body  of  land 
which  they  know  his  true  line  does  not  embrace,  without  using 
any  words  of  conveyance,  no  title  passes;  and  such  agreement 
cannot  be  enforced.  (Lewis  v.  Ogram,  505.) 

2.  Want  ov  (}onsu>eratxon — ^Absence  ov  Estoppel. — The  agreement 
not  being  effective  to  transfer  title  cannot  create  an  estoppel  by 
covenant;  and  being  without  consideration,  it  could  not  in  any 
event  operate  to  create  an  estoppel     (Id.) 

8.  Agreed  Boundabt  between  Homestead  Claimants — ^Knowixdgb 
OP  Flagged  Section  Line — ^Final  Survey — Entries. — ^Where  ad- 
joining homestead  claimants,  with  knowledge  that  the  common 
section  line  between  them  had  been  flagged  by  the  government  sur- 
veyor, thereafter  agreed,  but  without  using  any  words  of  convey- 
ance, upon  a  division  line  by  fence,  so  far  away  from  the  flagged 
line  as  to  include  twenty  acres  belonging  to  one  claimant  in  the 
land  of  the  other,  and  a  final  survey  made  one  year  thereafter 
established  the  true  line  as  coincident  with  the  flagged  line,  to 
the  knowledge  of  both  the  claimants,  the  agreement  cannot  be 
enforced;  and  where  the  claimant  having  the  largest  body  of 
land  by  the  fence  entered  his  homestead  claim  for  only  one  hun- 
dred and  sixty  acres,  the  other  claimant  was  not  estopped  by  the 
agreed  line  from  entering  the  twenty  acres  as  part  of  his  claim. 
(Id.) 

See  Public  Lands. 
BOYCOTT.    See  Injunction,  8-5, 

CEETIOBAM. 

jL  Order  Extending  Tims  to  Plead,  Demur,  or  Move — Jurisdiction. 
— Certiorari  to  review  an  order  extending  time  to  plead,  demur, 
or  move  examines  only  the  jurisdiction  of  the  court  to  make  the 
order  complained  of,  and  no  mere  error  in  the  exercise  of  juris- 
diction can  be  considered  thereupon.  (Yoorman  v.  Superior  Court, 
266.) 

2.  Extension  for  Thirtt  Days — Stipulation  por  Answert— Further 
Extension  op  Time  to  Demur  or  Move.— Where,  during  an  exten- 
sion of  thirty  days  in  which  to  plead,  demur,  or  move,  plaintiff 
stipulated  to  extend  time  to  answer  to  a  fixed  date,  and  the  court 
ordered  a  further  extension  of  fifteen  days,  expiring  at  a  prior  date, 
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in  which  to  plead,  demur,  or  move,  plaintiff  could  not  take  default 
daring  the  life  of  the  stipulation,  and  the  court  had  juriadietion  to 
determine  whether  the  stipulation  was  binding  or  was  subject  to 
an  oral  contract  that  defendant  should  not  demur,  and  to  deter- 
mine, whether  rightlj  or  wrongly,  that  defendant  was  entitled  to 
demur;  and  its  order  allowing  a  demurrer  to  be  filed  within  the 
fifteen  days  will  not  be  annulled  upon  eertiarari,    (Id.) 

CHILD  LABOB. 

1«  Employment  or  Children  in  Danoeboub  ob  Immoral  Business — 
— Constitutionality  of  Code  Provisions. — The  provisions  of  sec- 
tions 272  and  273  of  the  Penal  Code,  forbidding  the  employment 
of  children  under  the  age  of  sixteen  years  in  dangerous  or  im- 
moral occupations,  and  making  it  a  penal  offense  to  employ  such 
children  therein,  do  not  contain  any  unreasonable  classification  or 
unfair  discrimination,  or  constitute  special  legislation,  but  are 
constitutional  and  valid.     (In  re  Application  of  Weber,  392.) 

2.  Competency  op  Legislature — Conclusiveness  op  its  Judgment — 
Discretion  as  to  Exceptions. — ^It  is  competent  for  the  legislature 
to  provide  regulations  for  the  protection  of  children  of  immature 
years,  and  the  legislative  judgment  in  regard  to  the  proper  age  at 
which  such  regulations  shall  become  applicable  to  the  child  ia 
conclusive,  and  its  discretion  in  permitting  the  exceptional  employ- 
ment of  children  under  sixteen  years  as  singers  or  musicians  in 
churches,  schools,  or  academies  will  not  be  interfered  with  by  the 
court.     (Id.) 

3.  Child  Labor  Act— Presumption  op  Constitutionality — Season- 
able Doubt. — The  presumption  is  that  the  act  of  February  20,  1905, 
regulating  the  employment  and  hours  of  labor  of  children,  and  pro- 
hibiting the  employment  of  illiterate  minors  and  of  minors  under 
certain  ages,  with  certain  restrictions  and  exceptions,  is  constitu- 
tional and  valid,  unless  the  contrary  is  made  to  appear  beyond  a 
reasonable  doubt.     (In  re  Application  of  Spencer,  396.)' 

4.  Determination  op  Facts  by  Legislature. — ^Where  the  constitution- 
ality of  the  act  is  made  to  depend  upon  the  existence  or  non- 
existence of  some  fact  or  state  of  facts,  the  determination  thereof 
is  primarily  for  the  legislature,  and  the  courts  will  acquiesce  in  its 
decision  unless  error  therein  clearly  appears.     (Id.) 

6.  Statute  not  Discriminatory  or  Special — Limitation  op  Employ- 
ments— Question  op  Fact  for  Legislature. — ^The  statute  is  not 
discriminatory  or  special  because  providing  that  no  child  under  four- 
teen years  of  age  shall  be  employed  in  any  mercantile  institution, 
office,  laundry,  manufactory,  workshop,  hotel,  or  apartment-house, 
or  in  the  distribution  or  transmission  of  messages,  without  mention- 
ing other  employments.    The  preliminary  questions  as  to  the  effect 
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CHILD  LABOR  (Continued). 

of  the  specified  occupations  on  the  children  engaged  therein,  and 
as  to  the  number  of  children  engaged  therein,  are  questions  of  fact 
for  the  legislature  to  ascertain  and  determine;  and  if  any  reason- 
able doubt  exists  as  to  the  soundness  of  its  judgment  upon  the 
existence  of  the  facts,  that  doubt  must  be  resolved  in  favor  of  the 
legislative  action  and  the  validity  of  the  law.     (Id.) 

6.  Bboadniss  or  SPSCincATiONS. — The  specifications  are  broad  and 
comprehensive.  A  saloon  is  a  "mercantile  institution,"  a  barber- 
shop is  a  "workshop,"  and  ferries  and  railroads  are  engaged  "in 
the  transmission  or  distribution  of  merchandise."     (Id.) 

7.  Proviso  Containino  Exckption. — ^The  proviso  of  the  statute  con- 
taining an  exception  as  to  children  over  twelve  years  of  age  whose* 
parents  are  unable  to  labor  from  sickness,  who  may  be  permitted 
to  labor  by  the  judge  of  the  juvenile  court,  does  not  contain  any 
discrimination  against  orphans  and  abandoned  children.  The  proviso 
is  for  the  benefit  of  the  sick  parent;  and  if  there  are  no  parents 
whose  necessities  require  the  exception,  the  reason  for  the  exception 
is  wanting.     (Id.) 

8.  Exception  as  to  Vacations. — ^The  exception  as  to  work  of  chU- 
dren  over  twelve  years  of  age  in  vacations,  upon  a  permit  from 
the  principal  of  the  school  attended  by  the  child  during  the  preced- 
ing term,  is  a  reasonable  regulation.     (Id.) 

9.  Provision  ab  to  Children  under  Sixteen — Abilitt  to  Bead  and 
Write. — The  provision  as  to  the  hours  of  labor  allowed  in  the  case 
of  children  under  sixteen  years,  under  the  limitation  that  they  can 
"read  English  at  sight  and  write  simple  English  sentences,"  is  not 
an  unreasonable  discrimination  against  illiterate  children.     (Id.) 

10.  Independent  Provision. — The  possible  invalidity  of  an  independent 
provision  in  the  statute  cannot  affect  the  validity  of  other  provisions 
therein.     (Id.) 

COLLATERAL  INHERITANCE  TAXES.     See  Taxation,  3-6. 

CONSTITUTIONAL  LAW.     See  Child  Labor;   Corporations,  4;  Jury 
and  Jurors,  2;  Police  Power;  Taxation,  3-6. 

CONTRACT. 

1.  Construction  of  Tunnel— Entire  Contract — Cavino-in — ^Faui/p 
ov  Owner — Mistake  of  Engineers — Recovery  for  Extra  Work. — 
Notwithstanding  a  contract  to  construct  a  tunnel  to  artesian  wells 
is  entire  and  indivisible,  yet,  where  the  work  was  done  as  agreed, 
according  to  the  specifications  of  engineers  employed  by  the  owner, 
and  to  their  satisfaction,  and  through  the  fault  of  the  owner  in 
furnishing  defective  timber,  of  which  the  contractor  complained, 
and   the  mistake  of  the  engineers  as  to  the  strength   of   timber 
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required,  the  tunnel  caved  in,  the  eontractor  was  not  responsible  for 
sueh  fault  and  mistake,  and  was  not  required  to  make  good  the  loss, 
but  maj  reeoTer  the  reasonable  value  of  the  extra  work  required 
to  repair  the  tunnel.  (MeConnell  v.  Corona  dtj  Water  Com- 
pany, 60.) 

2.  ExcBSsivx  Allowance  —  Moditication  Cfw  Judgment.— Where  an 
excessive  allowance  was  made  for  extra  work  and  labor  done  hj  the 
contractor,  according  to  the  testimony  offered  by  him  as  plaintiff, 
a  new  trial  will  not  be  ordered  on  that  account,  but  the  judgment 
will  be  modified  to  conform  to  plaintiff's  proof.     (Id.) 

8.  Bbzach  ov  Contract  bt  Owne&— Election  or  Bemedy  bt  Con- 
TBACTOB— Beooveby  r<»  Loss  OF  Peofits.— Where  the  owner  of  the 
tunnel  refused  to  comply  with  the  contract  to  furnish  material  for 
timbering,  and  thus  made  it  impossible  for  the  contractor  to  com- 
plete the  contract,  the  latter  may  elect,  among  alternative  remedies, 
to  treat  the  owner's  repudiation  of  it  as  putting  an  end  to  the 
contract  for  all  purposes  of  performance,  and  to  recover  the  profits 
he  would  have  realized  if  performance  of  the  contract  had  not  been 
prevented;  and  in  such  case  the  contract  would  be  continued  in 
force  for  that  purpose.     (Id.) 

4.  Damages — ^Pbospectiys  Pbofits — Special  Pleading  not  Bbquised. 
— Prospective  profits  which  are  not  too  speculative  and  remote, 
and  which  arise  directly  and  naturally  out  of  an  injury  or  breach 
of  contract,  and  are  not  collateral  thereto,  are  always  allowed  as 
an  element  of  damage  without  the  necessity  of  special  pleading 
thereof.     (Id.) 

5.  DlFPICULTY    OF    PeOOF — JUSTIFIABLl    ACTION    OF   COUET.^It    if    not 

an  objection  to  the  recovery  of  prospective  profits  directly  arising 
from  a  breach  of  contract  that  they  cannot  be  directly  and  abso- 
lutely proved.  The  court  is  justified  in  accepting  evidence  thereof, 
which,  under  the  circumstances,  is  the  best  and  most  convincing  that 
could  be  offered,  even  if  by  possibility  the  profits  might  have  been 
less  than  the  amount  allowed,  owing  to  matters  which  could  not  be 
determined  except  by  a  completion  of  the  contract,  which  defend- 
ant's  conduct  had  prohibited.     (Id.) 

6.  Breach  of  Contract  to  Buy  Oranqss  in  One  Gbovs— Defense — 
Purchase  of  Granges  in  Three  Groves — ^Bescission  of  Contract 
— Support  of  Findings  and  JuDGMENT.—In  an  action  for  alleged 
breach  of  contract  to  buy  oranges  in  one  grove,  where  the  defense 
was  that  under  the  contract  all  of  the  oranges  in  three  groves  were 
purchased  at  different  prices,  and  that  plaintiff,  by  selling  the 
oranges  in  two  of  the  groves  to  other  persons,  broke  the  contract 
on  his  part,  and  that  plaintiff  promptly  rescinded  the  contract  for 
partial  failure  of  consideration,  findings  of  the  issues  in  favor  of 
the  defendant,  if  supported  by  sufficient  evidence,  will  hs  sustained 
upon  appeal,  notwithstanding  conflicting  evidence  to  the  contrary. 
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and  are  sufficient  to  support  a  judgment  for  the  defendant.     (Ster- 
ling V.  Gregory,  117.) 

7.  Entire  and  Sevebablb  Contracts — Construction— Intention  or 
Parties. — ^Where  seyeral  things  are  required  to  be  done  at  diiferent 
times,  if  the  money  consideration  to  be  paid  for  them  is  apportioned 
to  each  of  the  items  to  be  performed,  the  stipulations  are  ordinaril/ 
regarded  as  several  and  independent;  but  the  question  whether  a 
contract  is  entire  or  severable  is  one  of  construction  to  be  determined 
hy  the  court,  according  to  the  intention  of  the  parties,  upon  consid- 
eration of  all  the  circumstances  surrounding  the  making  of  the 
contract.  (Id.) 

8.  Entire  Contract— Agreement — ^Pleading  and  Pindino. — An  aver- 
ment in  the  answer  and  a  finding  that  the  two  undertakings  of  the 
plaintiff  as  to  the  different  groves  of  oranges  were  made  hy  the 
agreement  of  the  parties  parts  of  one  contract,  and  that  the  agree- 
ment to  buj  the  oranges  from  one  grove  v^as  in  consideration  of 
the  handling  of  the  oranges  from  the  other  groves,  v^as  in  effect  an 
averment  and  finding  that  the  contract  v^as  entire  and  not  severable. 
(Id.) 

9.  Bescission  ov  Entire  Contract — ^Partial  Failure  or  Considera- 
tion.— Where  a  contract  is  entire  there  is  a  right  of  rescission 
thereof  for  a  partial  failure  of  consideration,  under  section  1689  of 
the  Civil  Code.     (Id.) 

See  Mechanics'  Lien;  Beceiver;  Specific  Performance;  Trust,  14- 
18;  Vendor  and  Vendee. 

COBPOEATIONa 

1.  Creditor's  BnJr— Unpaid  Subscriptions  to  Stock  of  Corporation 
— Untenable  Proceeding  to  Discover  Whereabouts  of  Unserved 
Defendants. — ^A  proceeding  to  compel  one  of  many  stockholders  in 
a  corporation  made  defendants  to  a  creditor's  biU  to  reach  their 
unpaid  subscriptions  to  its  stock,  to  testify  to  or  discover  the 
whereabouts  of  other  defendants,  to  enable  plaintiff  to  serve  them 
with  summons,  is  untenable  and  without  jurisdiction  in  any  form. 
It  cannot  be  authorized  by  the  court  by  viray  of  subpcena,  nor  is 
it  the  subject  of  a  deposition  under  the  Code  of  Civil  Procedure. 
(Union  Collection  Company  v.  Superior  Court,  790.) 

2.  Means  to  Carry  Jurisdiction  into  Effect — Construction  of 
Code. — Such  proceeding  is  not  authorized  by  section  187  of  the 
Code  of  Civil  Procedure  as  a  means  of  carrying  jurisdiction  into 
effect.  That  section  does  not  attempt  of  itself  to  confer  jurisdic- 
tion, but  merely  operates  to  enable  the  court  to  exercise  a  jurisdic- 
tion otherwise  created.     (Id.) 

3.  Bill  of  Discovery. — A  suit  in  equity  in  the  nature  of  a  bill  of 
discovery,  when  tenable,  must  relate  only  to  a  discovery  of  docu- 
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ments  or  other  evidenee  which  pertains  to  the  merits  of  a  pending 
action  or  one  about  to  be  instituted;  and  it  cannot  be  used  to 
establish  facts  collateral  to  the  merits,  to  enable  a  plaintiff  to  bring 
defendants  within  the  jurisdiction  of  the  court.     (Id.) 

4.  Foreign  Corporation — ^Failure  to  Designate  Agent — Servics  ov 
Summons  upon  Secretary  or  State — Constitxh^ional  Law. — The 
act  of  March  17,  1899,  providing  that  when  a  foreign  corporation 
doing  business  in  this  state  fails  to  comply  with  the  law  requiring 
it  to  file  with  the  secretary  of  state  a  writing  designating  some 
person  as  its  agent  upon  whom  process  can  be  served,  summons 
in  civil  actions  may  be  served  upon  the  secretary  of  state,  is  con- 
stitutional and  valid.  Such  foreign  corporation  is  bound  to  know 
the  existing  law  as  to  its  right  to  do  business,  and  that  if  it 
refuses  to  appoint  an  agent,  service  could  be  made  upon  the  secretary 
of  state.     (Olender  v.  Crystalline  Mining  Company,  Limited,  482.) 

5.  Substitute  for  Pubuoation  of  Summons. — The  act  of  March  17, 
1899,  substitutes  service  upon  the  secretary  of  state  for  service 
by  publication  prescribed  by  section  412  of  the  Code  of  Civil 
Procedure,  where  the  foreign  corporation  has  no  designated  agent. 
(Id.) 

(J.  Judgment  by  Default  —  Motion  to  Vacate  —  Meritorious  De- 
fense NOT  Shown. — ^A  motion  to  vacate  a  judgment  by  default 
against  such  corporation  cannot  be  granted  where  there  is  no 
showing  of  a  meritorious  defense  to  the  action  and  the  defendant 
does  not  ask  to  be  allowed  to  come  in  and  make  such  defense.     (Id.) 

7.  Sufficiency  of  Compi-aint.  —  The  averments  of  the  complaint 
against  the  foreign  corporation,  that  at  all  times  therein  mentioned 
the  defendant  was  a  foreign  corporation,  doing  business  in  the 
county  of  its  venue,  and  state  of  California,  were  sufficient  to  bring 
the  case  within  the  provisions  of  said  act  of  March  17,  1899,  with- 
out further  showing  of  the  continuance  of  such  business.     (Id.) 

See  Municipal  Ck>rporations;  Taxation,  12,  17* 

COSTS. 

1,  Action  by  Trustee — Good  Faith — Charge  upon  Trust  Fund. — 
Where  the  action  was  brought  by  the  plaintiff  as  the  trustee 
of  an  express  trust,  and  there  was  no  charge  of  mismanagement  or 
bad  faith  on  his  part,  costs  recovered  against  him  should  be  charge- 
able only  against  the  trust  property  described  in  the  complaint. 
(Sterling  v.  Gregory,  117.) 

2.  Costs  in  Equity  —  Discretion  —  Statutory  Provisions — Action 
Involving  Beal  Estate — Protection  of  Easement. — ^The  general 
rule  that  in  suits  in  equity  the  costs  may  be  apportioned  according 
to  the  discretion  of  the  court  has  been  modified  in  this  state  by 
statutory  provisions  regulating  the  allowance  of  costs.     An  action 
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involving  the  protection  of  an  easement  over  defendant's  land,  in 
which  issne  is  joined  upon  the  easement,  is  an  action  involving 
the  title  or  possession  of  real  estate,  "within  the  fifth  subdivision 
of  section  1022  of  the  Code  of  Civil  Procedure,  which  declares 
that  costs  are  to  be  allowed  of  course  upon  a  judgment  in  plain- 
tiff's favor,  though  plaintiff  recovers  only  a  portion  of  the  title 
or  possession  involved.  The  form  of  the  action,  and  the  fact  that 
equitable  relief  is  sought,  are  immateriaL  (Hoyt  v.  Hart,  722.) 
8.  Cross-Complaint  Involving  Easement — Partial  Belief — Appor- 
tionment OF  Costs — Error  not  Shown. — ^Where  there  was  also  a 
oross-complaint,  upon  which  issue  was  joined  and  partial  relief 
awarded  to  the  defendant,  and  the  costs  were  apportioned  between 
the  parties,  and  no  error  appears  upon  the  record,  it  will  not  be 
presumed  that  the  rights  of  plaintiff  were  injuriously  affected  by 
the  apportionment  of  the  costs  between  the  parties.     (Id.) 

See  Mortgage,  29;  Practice,  2-3, 

COUNTIES. 

1.  Action  by  County — ^Monby  Illegally  Paid — Expenses  of  Boad 
Commissioner. — ^An  action  will  lie  under  sections  8  and  53  of  the 
County  Government  Act  of  1897  in  favor  of  a  county  to  recover  back 
money  illegally  paid  to  a  supervisor,  as  ex  officio  road  commissioner, 
for  traveling  and  personal  expenses  as  such  road  commissioner,  in 
violation  of  section  215  of  the  County  Government  Act,  which 
provided  that  the  salaries  and  fees  therein  provided  for  should  be 
in  full  compensation  for  all  services  rendered  the  county  as  such 
ofScer  and  ex  officio  officer,  there  being  then  no  other  provision  of 
law  authorizing  reimbursement  to  the  road  commissioner  of  the 
money  so  expended.     (County  of  Placer  v.  Freeman,  738.) 

2.  Construction  of  County  Government  Act — "Contingent  Ex- 
penses."— Subdivision  8  of  section  228  of  the  County  Government 
Act,  making  "contingent  expenses  necessarily  incurred  for  the  use 
and  benefit  of  the  county"  a  county  charge,  must  be  construed  as 
applying  only  to  such  traveling  and  other  expenses  of  certain 
officers  as  are  elsewhere  expressly  provided  for,  and  does  not  apply 
to  the  case  of  traveling  and  other  expense  of  a  supervisor  as  ex 
officio  road  commissioner,  for  which  no  such  provision  is  made,  and 
any  allowance  for  which  is  repugnant  and  hostile  to  section  215  of 
that  act  fixing  his  compensation.     (Id.) 

8.  Effect  of  Later  Statute  Allowing  Compensation  for  Expenses 
— Compensation  not  to  be  Increased.-^  Alt  hough  a  later  act, 
adopted  March  23,  1901,  provides  for  repayment  to  road  commis- 
sioners of  itemized  expenses  actually  incurred,  and  applies  to  all 
terms  arising  after  its  passage;  yet  the  inequality  and  individual 
hardship  which  results  to  certain  members  of  the  board  to  which 
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COUNTIES   (Continued). 

such  relief  is  denied  cannot  be  permitted  to  overthrow  or  modifjr 
the  rule  that  the  eompenaation  of  a  public  oiBcer  is  not  to  be  in- 
creased during  the  term  for  which  he  is  elected.     (Id.) 

4.  SuFTiciENCY  or  Complaint  by  County — ^Erbonbous  Obdeb  Strik- 
ing Out. — Where  the  complaint  by  the  county  was  properly  framed 
under  sections  8  and  53  of  the  County  Goyemment  Act  of  1897, 
and  stated  a  cause  of  action  within  the  jurisdiction  of  the  superior 
court,  the  court  erroneously  struck  out  items  therefrom,  which  the 
county  was  entitled  to  recover  as  having  been  illegally  paid.     (Id.) 

5.  Change  or  Jubisdictional  Sum — Exceptions — ^Admissions — ^Dis- 
missal—  Judgment  not  by  Consent  —  Beview  upon  Appeal. — 
Where  the  erroneous  order  striking  items  from  the  complaint  left 
a  demand  not  exceeding  twenty  dollars,  to  which  exception  was 
reserved  by  the  county,  the  fact  that  thereafter  both  parties  ad- 
mitted that  the  court  had  no  jurisdiction  of  such  residue,  and  that 
thereupon  the  court  ordered  the  action  dismissed,  did  not  render 
the  judgment  of  dismissal  a  consent  judgment;  and  the  county  was 
entitled  to  appeal  therefrom,  to  have  the  erroneous  order  reviewed, 
upon  a  bill  of  exceptions,  and  to  have  the  judgment  reversed,  with 
directions  to  deny  the  motion  to  strike  out.     (Id.) 

See  License. 
CBEDITOB'S  BILL.     See  Corporations,  1-3. 

CBIldlNAL  LAW. 

1.  Appeal  fbom  Judgment  and  Obdeb  DstmNo  New  Tbul— Bb- 

YEBSAL  OF  JUDGMENT — DlSCHABGE  OP  DEFENDANT — HABEAS  COBPUS. 

— ^Where  a  defendant  in  a  criminal  case  has  appealed  from  a  judg- 
ment of  conviction  and  also  from  an  order  denying  his  motion 
for  a  new  trial,  and  the  appellate  court  has  reversed  the  judgment 
without  ordering  a  new  trial,  he  is  not  entitled  to  be  discharged 
on  habeas  corpus,  under  section  1262  of  the  Penal  Code,  without 
a  showing  as  to  the  disposition  made  by  the  appellate  court  of  the 
appeal  from  the  order  refusing  a  new  triaL    (Ex  parte  Ballard,  114.) 

2.  Appellate  Coubt  only  Can  Obdeb  Discharge. — ^Under  section  1262 
of  the  Penal  Co'de,  providing  that  "if  a  judgment  against  the 
defendant  is  reversed  without  ordering  a  new  trial,  the  appellate 
court  must,  if  he  is  in  custody,  direct  him  to  be  discharged  there- 
from," only  that  appellate  court  to  which  his  case  has  been  appealed 
has  jurisdiction  to  order  his  discharge.     (Id.) 

3.  Attorney  Convicted  of  Felony — Appearance  on  Cbiminal  Chabok 
-^Mandamus. — ^An  attorney  convicted  of  a  felony,  who  is  in  custody 
pending  appeal,  cannot  lawfully  appear  in  behalf  of  another  person 
accused  of  crime;  and  mandamus  will  not  lie  to  compel  the  superior 
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CBIMTNAL  LAW  (Continued). 

court  to  allow  such  appearance  for  the  purpose  of  defending  the 
petitioner.     (Pedersen  v.  Superior  Court,  389.) 

4.  DUTT  OF  Sheritf — Escape. — It  is  the  dutj  of  the  sheriff  to  hold 
an  attorney  who  is  convicted  of  felony  and  not  admitted  to  bail 
pending  appeal  from  the  judgment  of  conviction  in  custody,  and 
to  permit  him  to  go  at  large  for  any  purpose  is  to  permit  an 
escape.     (Id.) 

6.  Power  of  Supebioe  Court. — The  superior  court  has  inherent  power 
under  such  circumstances  to  refuse  to  allow  the.  admitted  attorney 
in  custody  to  appear  on  behalf  of  another  person  charged  with 
erime,  or  to  appear  for  any  purpose  that  would  involve  subsequent 
appearance  in  the  same  matter  for  the  orderly  disposition  of  the 
case.     (Id.) 

6.  Murder— Instruction  —  Voluntary  Intoxication  —  Omission  of 
Qualification  not  Prejudicial. — ^Upon  a  prosecution  for  murder 
an  instruction  upon  the  subject  of  voluntary  intoxication  of  the 
defendant  before  the  homicide  should  not  have  omitted  the  qualify- 
ing words,  "when  safe  and  responsible,"  but  such  omission  was 
not  prejudicial  when  it  was  covered  by  other  qualifying  instruc- 
tions.    (People  v.  Trebilcox,  307.) 

7.  "Emotional  Insanity" — ^Proper  Instruction. — ^It  was  proper  to 
instruct  the  jury  that  "uncontrollable  or  irresistible  impulse"  or 
' '  emotional  insanity,  *  *  beginning  on  the  eve  of  the  criminal  act  and 
ending  with  its  consummation,  has  no  legal  standing  in  this  state 
as  a  defense  to  crime.     (Id.) 

8.  Bequests  Properly  Befused. — The  court  properly  refused  to  give 
requested  instructions  which  were  wholly  inapplicable  to  the  evidence 
or  which  were  argumentative  in  their  character.     (Id.) 

9.  Murder  of  Wife — Interposition — Intent  to  Murder  Another. — 
A  requested  instruction  that  if  his  wife  intervened  between  the 
defendant  and  another  person  whom  he  intended  to  kill  the  killing 
of  his  wife  would  only  be  manslaughter  was  properly  refused,  both 
on  the  ground  that  there  was  no  evidence  that  the  homicide  occurred 
under  those  circumstances  and  that  the  killing  of  his  wife  under 
those  circumstances  would  be  murder  in  the*  first  degree  and  not 
manslaughter.     (Id.) 

10.  Murder — Self-Defense — ^Bioht  to  Stand  Ground — Erroneous  In- 
struction—  Confusion  of  Jury.  —  Where  the  testimony  of  a  de- 
fendant charged  with  murder  showed  a  clear  ease  of  self-defense 
against  an  attack  upon  him  by  deceaaed  with  a  knife  with 
threat  to  cut  his  throat,  defendant  was  entitled  to  correct  in- 
structions as  to  his  right  to  stand  his  ground  against  such  an 
attack ;  and  it  was  reversible  error  to  instruct  the  jury  that  * '  before 
a  person  can  be  justified  in  killing  a  human  being  on  the  ground 
of  self-defense,  he  must,  when  attacked,  employ  all  reasonable 
CXLIX  Cal.— 62 
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CEIMINAL  LAW  (Continued). 

means  within  his  power  consistent  with  safety  to  avoid  the  danger 
and  avert  the  necessity  for  the  killing."  The  fact  that  the  jury 
were  elsewhere  correctly  instructed  on  the  subject  does  not  answer 
the  objection,  as  the  result  served  but  to  confuse  the  jury,  and  to 
render  it  impossible  to  determine  whether  they  followed  the  law 
as  correctly  or  as  incorrectly  given.     (People  y.  Maughs,  253.) 

IL  MisLEAOiKO  Insteuctions — Pursuit  to  Kill — Combat — ^Retreat 
— Absence  or  Pertinent  Evidence.— Where  there  was  no  evidence 
of  any  pursuit  by  the  defendant  to  kill  the  deceased,  or  of  any 
struggle  or  combat  in  which  either  party  sought  to  retreat,  it  was 
misleading  to  give  abstractly  correct  instructions  relating  to  those 
subjects.     (Id.) 

12.  Presumption  or  Innocence — Improper  Instruction — ^An  instruc- 
tion to  the  jury  on  the  subject  of  the  presumption  of  the  innocence 
of  the  defendant,  which  is  open  to  the  construction  that  if  the  jury 
were  disposed  to  presume  the  defendant  innocent  they  could  do  so, 
and  if  they  were  not  they  need  not,  is  improper.     (Id.) 

18.  Erroneous  Instruction  as  to  Credibility  of  Defendant. — It  was 
reversible  error  to  instruct  the  jury  that  "where  the  defendant 
offers  himself  as  a  witness  in  determining  his  credibility,  it  is 
proper  to  take  into  consideration  the  consequences,  inducements, 
and  temptations  which  would  ordinarily  influence  a  person  in  his 
situation."  Such  instruction  is  prejudicial  to  the  rights  secured 
to  the  defendant  by  the  constitution  and  laws.     (Id.) 

14.  Murder  in  First  Degree — Instruction  not  Properly  Qualified. 
— An  instruction  that  "  it  is  only  necessary  that  the  act  of  killing  be 
preceded  by  a  concurrence  of  the  will,  deliberation  and  premedi- 
tation on  the  part  of  the  slayer,  and  if  such  is  the  case  the  killing 
is  murder  in  the  first  degree,"  is  erroneous  in  not  being  qualified 
by  stating  that  the  act  of  killing  must  be  ''t^  rewlt  of"  such 
concurrence  as  well  as  preceded  by  it.     (Id.) 

15.  Definition  of  Murder  in  Second  Degree  and  Manslaughter — 
Language  of  Code. — Instructions  defining  murder  in  the  second 
degree  and  manslaughter  ought  strictly  to  follow  the  language  of 
the  Penal  Code  defining  them.     (Id.) 

16.  Beading  of  Information  to  the  Jury. — It  was  not  error  for  the 
court  to  read  the  information  to  the  jury  in  the  opening  of  its 
instructions.     (Id.) 

17.  Model  of  Porch — Evidence. — ^It  was  not  prejudicial  error  for  the 
court  to  permit  a  model  of  the  porch  where  the  deceased  was  stand- 
ing when  shot  by  the  defendant  to  be  erected  in  the  courtroom,  and 
to  be  introduced  in  evidence.     (Id.) 

Id.  Erroneous  Evidence  of  Wood-Cut. — ^It  was  error  to  admit  aa  an 
exhibit  a  wood-cut  taken  from  a  photograph  of  the  porch,  with 
a  man  lying  in  the  assumed  position  in  which  the  body  of  tlie 


Digitized  by 


Google 


Criminal  Law.  819 


CRIMINAL  LAW  (Continued). 

deceased  was  found,  which  was  not  a  photograph  of  the  deceased 
or  of  one  who  saw  the  dead  man  on  the  porch.     (Id.) 

19.  Erroneous  Separation  or  Jtjrt. — ^It  was  error  prejudicial  to  the 
defendant  for  the  court  to  permit  certain  members  of  the  jury  to 
go  to  their  homes  after  the  jury  had  been  impanelled  and  sworn 
and  placed  in  the  charge  of  the  sheriff,  who  had  been  sworn  to 
take  charge  of  them  under  section  1121  of  the  Penal  Code,  and 
who  retained  the  custody  of  the  remainder  of  the  jurors.     (Id.) 

20.  Statutory  Admonition  to  be  Shown  by  Record. — That  the  stat- 
utory admonition  was  given  to  the  jury  upon  its  recesses  and 
adjournments  should  be  shown  by  the  record  upon  appeaL     (Icf.) 

21.  Murder — Evidence — Corpus  Deucti — Admission  op  Killing. — 
Where  defendant  was  charged  with  the  murder  of  his  wife,  evi- 
dence that  she  had  sued  him  for  divorce  and  was  living  apart 
from  him,  that  he  entered  her  room  with  her  two  days  there- 
after, that  pistol-shots  were  heard  therein,  that  he  came  out  with 
a  smoking  pistol  in  his  hand  which  was  found  to  contain  four 
exploded  cartridge  shells,  that  his  wife  was  immediately  thereafter 
found  with  four  bullet-wounds  in  her  body,  from  the  effects  of  which 
she  immediately  died,  is  sufficient  proof  of  the  corpus  delicti  to 
warrant  evidence  of  the  admission  of  defendant  that  he  killed  her. 
(People  V.  Fallon,  287.) 

22.  Instructions — ^"Malice  Aforethought. " — ^Where  the  court  prop- 

erly instructed  the  jury  upon  the  different  degrees  of  murder  and 
upon  the  subject  of  "malice  aforethought,"  express  or  implied,  as 
defined  by  the  code,  the  court  properly  added:  "Malice  afore- 
thought of  either  kind  is  manifested  by  the  doing  of  an  unlawful 
or  felonious  act  intentionally  and  without  legal  cause  or  excuse.  It 
does  not  imply  a  pre-existing  hatred  or  enmity  towards  the  individual 
injured."     (Id.) 

23.  Instructions  as  to  Insanity  —  Disregard  of  Declarations — 
Refusal  of  Request  not  Prejudicial. — ^Where  the  defense  was  the 
insanity  of  the  defendant,  and  the  court  at  instance  of  the  defendant 
and  of  its  own  motion  had  fully  instructed  the  jury  upon  the  subject 
of  insanity,  and  that  if  they  found  him  unable  at  the  time  of  the 
homicide  to  distinguish  between  right  and  wrong  as  to  the  act 
charged  they  should  acquit  him,  he  was  not  prejudiced  by  the  refusal 
of  a  requested  instruction  that  if  the  jury  found  him  then  insane 
they  should  disregard  his  declaration  and  statements  then  made. 
(Id.) 

24.  Right  of  Jury  to  Consider  Declarations  on  Question  of  Sanity 
^Misleading  Request. — Such  request  was  properly  rejected  as 
misleading.  It  was  the  province  of  the  jury  to  consider  the  declara- 
tions of  the  defendant  in  determining  the  question  of  his  sanity  or 
insanity  at  the  time  of  the  homicide.  An  instruction  which  even 
inferentially  limits  or  restrains  the  right  of  the  jury  in  that  respect 
is  improper.     (Id.) 
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25.  MuBDEB — MonoN  to  Withdraw  Pi*a  and  Movk  to  Quash  Indict- 
ment— Disgbetion — Geound  not  Shown. — A  motion  by  a  defend- 
ant charged  with  murder  for  leave  to  withdraw  a  plea  of  not 
giiiltj  after  the  case  has  been  set  for  trial  bj  consent,  and  to 
move  to  set  aside  the  indictment,  is  addressed  to  the  discretion 
of  the  court;  and  where  no  ground  was  set  forth  upon  which  a 
motion  to  set  aside  the  indictment  could  be  based,  the  court  properlj 
refused  to  grant  the  motion.     (People  v.  Staples,  405.) 

26.  Showing  op  Inexperience  of  Counsel.— A  showing  of  inexper- 
ience of  counsel  in  not  moving  to  set  aside  the  indictment,  not  sup- 
plemented bj  a  showing  of  ground  for  such  motion,  is  insufficient. 
(Id.) 

27.  Renewal  of  Motion  without  Leave  on  Grounds  Stated— Insuf- 
ficient Showing — Waiver. — A  motion  for  leave  to  withdraw  the 
plea  and  to  move  to  set  aside  the  indictment  having  been  refused, 
the  defendant  had  no  right,  without  leave  of  the  court  to  do  so, 
to  renew  the  motion  for  such  permission  upon  a  showing  bj  affi- 
davits of  grounds  for  a  motion  to  set  aside  the  indictment ;  and  such 
showing  is  insufScient  to  entitle  them  to  leave  to  renew  the  motion 
where  there  is  no  showing  that  the  grounds  stated  were  not  known 
when  the  first  motion  was  made.  In  the  absence  of  anj  showing  of 
ignorance,  it  is  reasonable  to  infer  that  thej  were  then  known, 
and  were  waived  by  failure  to  present  them  at  that  time.     (Id.) 

28.  Motion  to  Change  Venue  —  Bias  and  Prejudice  —  Postpone- 
ment— Filling  of  Panel. — Notwithstanding  a  strong  showing  by 
affidavits  for  the  defendant  of  a  strong  bias  and  prejudice  against 
him  in  the  cotmty  where  the  murder  is  charged  to  have  been  commit- 
ted as  a  ground  for  motion  to  change  the  venue  to  another  county,  it 
was  not  error  for  the  court  to  postpone  the  hearing  of  the  motion 
until  after  an  attempt  to  secure  an  unbiased  panel,  with  leave  to 
renew  it  if  a  full  panel  could  not  be  obtained ;  and  after  obtaining  a 
full  panel,  if  defendant  did  not  thereafter  renew  the  motion,  he 
cannot  complain  of  error  upon  the  original  motion.     (Id.) 

29.  Murder  by  Poisoning — Circumstantial  Evidence — ^Insufficiency 
TO  Sustain  Verdict. — ^Upon  review  of  circumstantial  evidence,  held 
that  a  verdict  finding  the  defendant  guilty  of  murder  in  the  first 
degree  by  administering  poison  to  his  deceased  wife  was  not  sus- 
tained by  evidence  sufficient  to  justify  it.     (Id.) 

30.  Burden  upon  Prosecution  —  Failure  of  Proof  —  Question  of 
Law.— When  the  evidence  of  poisoning  is  purely  circumstantial,  the 
burden  rests  upon  the  prosecution  to  show  that  it  is  not  only  con- 
sistent with  the  hypothesis  of  guilt,  but  is  inconsistent  with  any 
other  reasonable  hypothesis;  and  where  every  circumstance  relied 
upon  as  incriminating  is  equally  compatible  with  the  presumption  of 
innocence,  there  is  a  failure  of  proof,  and  the  question  is  one  of 
law  for  the  court.     (Id.) 
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81.  Province  of  Juby. — The  right  of  a  jury  to  return  a  verdict  of 
guiltj  is  not  an  arbitrary  right;  and  no  jury  have  a  right  to  declare 
forfeited  the  life  of  a  defendant  upon  mere  suspicion,  especially 
when  the  facts  upon  which  the  suspicion  might  be  generated  are 
entirely  consistent  with  his  innocence.     (Id.) 

82.  Motive  Ajlone  not  Suwrica^T. — The  existence  of  a  motive  for 
the  supposed  crime  in  meretricious  relations  subsequently  assumed 
with  another  woman  by  the  defendant,  though  a  circumstance  to  be 
considered  by  the  jury,  is  not  alone  sufficient  to  convict,  in  the 
absence  of  evidence  showing  the  fact  of  death  of  his  wife  from 
poison  administered  by  him  to  her.  (Id.) 

83.  Change  or  Besidsncb  bt  Defendant. — The  fact  that  defendant 
repeatedly  changed  his  residence  while  carrying  on  his  profession 
as  a  physician  under  his  own  name,  and  living  in  meretricious  rela- 
tions with  such  other  woman,  while  proper  for  consideration  by  the 
jury,  yet  in  the  absence  of  any  proof  of  knowledge  that  he  was 
suspected  of  causing  his  wife's  death  and,  in  the  absence  of  suf- 
ficient proof  of  his  guilt,  cannot  justify  the  verdict  of  guilty.    (Id.) 

34.  Imfbofeb  Evidence  of  Motive — ^Loss  of  Besidencs  by  Fire. — ^It 
was  improper  to  admit  as  evidence  of  motive  the  destruction  of 
defendant's  rented  premises  by  fire,  where  there  is  no  proof  that 
defendant  committed  arson  or  that  his  wife  knew  about  the  fire. 
(Id.) 

85.  Appeal — Order  Refusing  Arrest  of  Jthmment. — ^An  order  refus- 
ing a  motion  in  arrest  of  judgment  is  not  appealable,  and  can  only 
be  reviewed  upon  appeal  from  the  judgment.    (People  v.  Feld,  464.) 

86.  Murder — Support  of  Verdict — Conflicting  Evidence — Presump- 
tion.— Where  there  was  evidence  tending  to  support  a  verdict  of 
guilty  of  murder  in  the  first  degree  against  the  defendant,  it  must  be 
assumed  in  support  of  the  verdict  that  the  evidence  given  for  the 
prosecution  was  true,  notwithstanding  conflicting  evidence  to  the 
contrary  on  behalf  of  the  defendant,  and  this  court  is  powerless 
to  interfere  with  the  verdict  of  the  jury  under  such  circumstances. 
(Id.) 

37.  Murder  in  First  Degree — Sufficient  Showing. — ^Where  the  evi- 
dence for  the  prosecution  tended  to  show  that  defendant  had  been 
sued  for  a  divorce  by  his  wife,  and  had  been  ordered  to  pay  ali- 
mony and  counsel  fees,  that  she  was  living  with  her  father,  that 
defendant  went  to  her  father's  house  harboring  bitter  feelings 
against  his  wife  and  her  relatives,  and  with  a  deliberate  intent 
to  obtain  entry  by  force  and  violence,  if  necessary,  and  that  when 
her  father  impeded  his  entrance  he  deliberately  shot  him  fatally 
with  intent  to  kill  him,  he  was  proper^  found  guilty  of  murder 
in  the  first  degree.     (Id.) 

.V 
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38.  Evidence — Alabm  of  Inmates — ^Knifb  fob  Defense — ^Hakicless 
BuLiNG. — Where  the  son  of  deceased  had  testified  without  objec- 
tion to  the  apparent  alarm  of  the  inmates  of  the  house  upon  learn- 
ing that  defendant  was  seeking  to  gain  admission,  there  was  do 
prejudicial  error  in  refusal  of  the  court  to  strike  out  further  evi- 
dence bj  him  that  when  his  father  started  from  the  kitchen  to  the 
door  he  handed  witness  a  bread-knife,  telling  him  to  ''take  it  to 
protect  himself,"  if  it  be  conceded  to  be  incompetent.     (Id,) 

39.  Misconduct  of  District  Attorney  —  Bejected  Offer  of  Evi- 
dence.— It  was  not  misconduct  of  the  district  attorney  to  offer 
evidence  to  show  the  intention  of  defendant  in  going  to  the  house 
of  deceased,  that  he  had  previouslj  brutally  mistreated  his  wife, 
and  did  so  after  the  shooting;  and  it  was  not  prejudicial  miBeon- 
duct,  after  the  disallowing  of  the  evidence,  to  repeat  such  offer 
before  closing  his  case,  where  the  court  specially  charged  the  jury  to 
consider  only  the  admitted  evidence,  and  to  disregard  any  impression 
or  idea  otherwise  suggested  by  questions  or  statements  of  counseL 
(Id.) 

40.  Misconduct  in  Argument. — Held,  upon  review  of  affidavits  charg- 
ing the  district  attorney  with  misconduct  in  his  closing  argument, 
and  of  the  counter  afSdavit  of  the  district  attorney,  there  was  no 
such  showing  of  misconduct  as  would  warrant  a  reversal     (Id.) 

41.  Misconduct  in  Proof — Threat  of  Defendant — ^Motive. — ^It  was 
not  misconduct  for  the  district  attorney  to  prove  in  rebuttal,  with 
permission  of  the  court,  a  conversation  between  defendant  and  his 
wife  in  presence  of  a  witness,  in  which  he  made  threats  against 
the  wife,  about  two  months  before  the  homicide,  as  to  what  he 
would  do  before  he  would  give  her  any  money.  Such  evidence  was 
admissible,  as  tending  to  show  the  motive  of  the  defendant  in 
visiting  the  house  at  the  time  of  the  homicide.     (Id.) 

42.  Bequest  Covered  by  Charge. — The  court  did  not  err  in  refusing 
a  request  covered  by  another  instruction  on  the  same  subject  given 
by  the  court.     (Id.)  . 

43.  Misleading  Bequest— Bight  to  Visit  Child. — A  request  for  an 
instruction  as  to  the  right  of  the  defendant  to  visit  his  minor  child 
wherever  it  might  be,  which  under  the  evidence  might  imply  his 
right  to  enter  the  house  of  another  by  force  for  that  purpose,  was 
properly  refused,  as  tending  to  mislead  the  jury.  It  is  sufiScient 
that  his  right  peaceably  to  visit  his  child  was  recognized  in  the 
charge  of  the  court.     (Id.) 

44.  Argumentative  Bequest — Public  Sentiment. — It  was  not  error  to 
refu^  a  long  argumentative  request  warning  the  jury  against 
being  influenced  by  public  sentiment,  where  no  necessity  appears  in 
the  record  for  such  special  admonition,  and  the  jury  was  elsewhere 
instructed  that  the  verdict  must  be  the  unbiased,  independent  ver- 
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diet  of  each  juror,  uninfluenced  by  any  consideration  except  the 
evidence  received,  the  law  declared,  and  the '  arguments  thereon. 
(Id.) 

45.  New  Trial  —  Newly  Discoveeed  Evidence  —  Discretion. — ^A  mo- 
tion for  a  new  trial  upon  the  ground  of  newly  discovered  evidence 
is  addressed  to  the  sound  legal  discretion  of  the  trial  court,  whose 
discretion  in  determining  whether  the  evidence  produced  on  the 
motion  is  such  as  to  render  a  different  result  probable  will  not  be 
disturbed  where  the  record  shows  no  abuse  of  discretion  or  error 
of  the  court  in  its  conclusion.     (Id.) 

46.  Discovery  of  Knife. — ^Where  a  bread-knife,  claimed  to  have  been 
in  the  hands  of  the  deceased,  had  been  described  at  the  trial 
sufSciently  for  all  purposes  of  the  defense,  its  discovery  after  the 
trial  beneath  the  house  of  deceased  is  not  ground  for  a  new  trial 
merely  for  the  purpose  of  enabling  it  to  be  introduced  in  evidence. 
(Id.) 

47.  Misconduct  of  Jury — Beading  Newspaper  Articles — ^Presump- 
tion—  Insufficient  Affidavit  —  Information  and  Belief.  —  A 
charge  of  misconduct  of  the  jurors  in  reading  newspaper  articles 
making  general  comments  is  not  made  out  where  there  is  no  proof 
that  they  were  read  by  the  jurors  during  the  triaL  There  is  no 
presumption  from  their  publication  in  a  particular  newspaper  that 
they  were  so  read.  An  a£S davit  upon  information  and  belief  that 
they  were  read  by  jurors  is  utterly  valueless,  and  constitutes  no 
evidence  of  that  fact.     (Id.) 

48.  Impeachment  of  Jurors  —  Failurb  to  Deny  Insufficient  Affi- 
davit.— The  jurors  cannot  be  impeached  by  their  mere  failure  to 
deny  the  insufiicient  affidavit  based  upon  information  and  belief  as 
to  their  misconduct.     (Id.) 

49.  Harmless  Article  as  to  Qualification  of  Juror. — A  harmless 
article  commending  the  qualification  of  a  particular  juror,  which 
if  read  could  not  prejudice  the  jury,  and  which  was  not  partisan  in 
its  nature,  is  not  ground  for  new  triaL     (Id.) 

50.  Murder  in  First  Degree^ — Support  of  Verdict. — iTpon  review  of 
the  evidence,  it  is  held,  that,  though  it  is  circumstantial  and  con- 
flicting, it  is  sufficient  to  support  the  verdict  of  the  jury,  finding 
the  appellant  guilty  of  murder  in  the  first  degree.  (People  v. 
Weber,  325.) 

61.  Impanelment  of  Jury — Sick  Juror  —  Special  Venire  —  Buuno 
upon  Defendant's  Motion. —  Peremptory  Challenges.  —  Where, 
immediately  after  twelve  jurors  were  accepted  and  sworn,  one  juror 
was  excused  for  sickness,  and  a  special  venire  was  summoned  to 
complete  the  panel,  the  court  properly  sustained  defendant's  motion 
that  the  other  jurors  sworn  be  not  excused,  an4  properly  overruled 
part  of  it,  that  each  side  be  allowed  the  number  of  peremptory 
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dttUenges  renaining,  ai  bemg  premmture,  witli  prhilege  to  renew 
it;  and  where  s* twelfth  jnrov  was  accepted  and  sworn  without  anj 
peremptorj  challenge,  no  qoestion  arises  as  to  the  noraber  of  per- 
emptory ehaUenges  remaining  unezerdsed.     (Id.) 

52.  Ommre  BtArEMExr — Monoir  or  Defkkdaht. — ^A.  motkm  of  the 
defendant,  after  an  opening  statement  for  the  prosecution,  to  re- 
quire it  to  be  made  more  f  uU  as  to  what  it  was  expected  to  prove, 
was  properlj  denied.  The  purpose  of  the  opening  statement  is 
merelj  to  outline  the  testimony  to  be  offered  to  enable  the  jurj  more 
'  dearlj  to  sift  and  digest  it;  and  the  prosecution  maj  open  its  case 

hj  evidence  without  anj  preliminarj  statement.     (Id.) 

63.  TssTDiONT  OP  Phtsiciak  PxBFOuaNG  Autopsy — Entbanok  akd 
Exit  op  Bullet. — Conceding  that  the  place  of  entrance  and  exit 
of  a  bullet  fonnd  in  the  bodj  of  the  deceased  was  not  matter  of 
expert  evidence,  jet,  when  the  jury  had  no  opportunitj  to  see  the 
bodj,  the  physician  who  performed  the  antopej  thereupon  was  prop- 
erly allowed  to  give  direct  testimony  to  the  physical  fact  which 
had  come  under  his  observation,  and  to  illustrate  by  a  diagram  the 
place  of  such  entrance  and  exit  seen  by  him.     (Id.) 

54.  Sizs  OP  BuLLR- Wound— Habmlbss  Bulino. — The  refusal  to  strike 
out  the  testimony  of  the  physician,  that  he  believed  the  bullet- 
wound  to  have  been  produced  by  a  32-calibeT  bullet,  was  harmless, 
when  the  bullet  which  inflicted  the  wound  was  recovered  and  vras 
proved  without  dispute  to  have  been  a  32-caliber  pistol-bullet.     (Id.) 

55.  Identification  op  Dependant  as  Pubchaseb  op  Pistol  —  0(tt- 
KODOBATION — CLOTHES  WoBN  AT  TiME. — ^Where  it  was  proved  that 
defendant  was  in  San  Francisco  at  the  time  when  he  was  identified 
by  a  witness  as  having  purchased  from  him  the  32-ealiber  pistol 
offered  in  evidence,  and  who  described  the  clothes  worn  by  him  at 
that  time,  the  prosecution  was  properly  aUowed  to  prove  by  other 
witnesses,  in  corroboration  of  such  witness,  the  style  of  clothes 
which  the  defendant  wore  when  in  that  city  about  that  time.     (Id.) 

56.  EviDENCB  OP  Motive— Value  op  Property  op  Deceased  Father — 
Insurance. — Where  the  evidence  tended  to  show  that  defendant 
had  murdered  his  family  and  set  fire  to  the  house,  and  that  he  had 
lived  in  the  family  and  was  of  age,  and  was  inferentiaUy  familiar 
with  his  father's  property,  it  was  proper  to  allow  the  prosecution, 
upon  the  question  of  motive,  to  prove  the  value  of  his  deceased 
father's  property  and  the  amount  of  insurance  upon  the  house. 
(Id.) 

57.  Leading  Questions  —  Discretion  —  Answers  not  Injurioxts. — 
Leading  questions  to  a  witness  for  the  prosecution  are  within  the 
sound  discretion  of  the  court;  and  the  defendant  could  not  have 
been  harmed  by  them  where  the  answer  was  in  no  sense  injurious. 
(Id.) 
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58.  HsABSAT  —  Complaint  or  Mother  —  Immaterial  Kbbob. — ^Though 
it  was  error  not  to  strike  out  hearsay  evidence  of  complaint  bj 
defendant's  mother  about  his  maimers,  made  prior  to  the  homicide, 
in  his  presence,  without  evidence  as  to  his  conduct  at  that  time; 
jet  the  error  is  not  so  material  as  to  require  a  reversal.     (Id.) 

69.  Unnatural  Conduct  of  Defendant — Question  for  Jury. — Evi- 
dence was  admissible  to  show  unnatural  conduct  and  statements 
of  the  defendant  on  the  day  after  the  tragedy,  as  tending  to  indi- 
cate guilt.  The  weight  of  such  evidence  was  a  question  for  the  jury. 
(Id.) 

60.  Admission  of  Defendant  to  Officers — Conflict  with  Testi- 
mony TO  Alibi — Preliminary  Proof. — Evidence  of  admissions  of 
the  defendant  made  to  the  sheriff  and  district  attorney  on  the  day 
after  the  homicide,  not  involving  any  confession  of  guilt,  but  merely 
showing  his  want  of  recollection  of  the  route  taken  by  him  from 
the  house  after  the  fire,  and  thus  conflicting  with  his  positive  testi- 
mony that  he  took  a  circuitous  route,  to  show  an  alibi,  was  properly 
received  without  requiring  preliminary  proof  of  the  voluntariness 
of  the  admissions.     (Id.) 

61.  Cross-examination  of  Defendant — ^Purpose  of  Testimony. — ^It 
was  within  the  scope  of  legitimate  cross-examination  of  the  defend- 
ant's  testimony  afl  to  the  route  taken  by  him  to  ask  him  if  he  had 
not  so  fixed  it  for  the  purpose  of  meeting  the  evidence  of  other 
witnesses  who  had  seen  him  at  certain  places,  as  indicating  that 
his  recollection  as  to  his  route  had  been  stimulated  by  the  necessities 
of  the  case.  (Id.) 

62.  Argument  for  Prosecution — Statement  of  Belief  from  Evi- 
dence.— A  prosecuting  ofScer  has  the  right  in  his  argument  to 
state  his  views,  beliefs,  and  convictions  from  the  evidence;  and  it 
was  not  error  to  overrule  an  objection  of  the  defendant  to  a  state- 
ment by  the  attorney-general  in  his  argument  as  to  his  belief  that 
the  evidence  pointed  unerringly  to  the  defendant  as  the  murderer 
of  his  mother.     (Id.) 

63.  Arrangement  of  Bxtllets  Received  in  Evidence. — The  attorney- 
general  was  properly  permitted  to  arrange  the  bullets  taken  from 
the  bodies  of  defendant's  deceased  mother  and  sister,  and  other 
bullets  fired  from  the  pistol  which  was  in  evidence,  some  by  the 

i  prosecution  and  some  by  the  defense,  in  such  order  as  he  saw  fit  for 

the  purposes  of  his  argument,  the  jury  being  properly  informed  by 
the  court  that  they  might  arrange  them  in  any  other  order  which 
they  saw  fit.    (Id.) 

64.  Attack  upon  Beputation  of  Witness  —  Cross-Examination  of 
Bebutting  Witness — Improper  Object. — Where  the  reputation  of 
the  pawnbroker  as  a  witness,  who  had  testified  to  selling  the  pistol 
to  the  defendant,  was  attacked  by  the  defense,  and  a  witness  had 
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testified  in  rebuttal  to  hia  good  reputation,  and  had  stated  on  cross- 
examination  that  he  did  not  know  that  the  license  of  the  pawn- 
broker had  been  revoked,  further  questions  on  that  subject,  the 
manifest  object  of  which  was  to  introduce  evidentiary  matter  in 
the  form  of  questions,  to  the  detriment  of  the  witness  assailed, 
were  properly  disallowed.     (Id.) 

66.  HYPOTHETiCAii  AND  Spbculativb  QUESTION.  —  A  further  question 
in  the  same  line  on  cross-examination  of  the  rebutting  witness, 
whether  **if  any  of  these  matters  had  been  brought  to  your  mind, 
would  it  change  your  opinion  f"  was  properly  disallowed  as  being 
hypothetical  and  speculative,  as  well  as  a  veiled  attempt  to  present 
the  excluded  evidentiary  matter.     (Id.) 

66.  Steikino  Out  Testimony  of  Expert  as  to  Bullets. — ^Where  an 
expert  had  testified  that  the  bullets  taken  from  the  bodies  of  de- 
fendant's  deceased  mother  and  sister  had,  in  his  opmion,  been  fired 
from  the  pistol  in  evidence,  basing  it  upon  similarity  of  ballets  fired 
by  himself  from  the  same  pistol,  and  the  court  had  stricken  out  his 
testimony  as  to  the  bullets  on  the  ground  that  the  question  was  one 
for  the  jury,  and  the  whole  testimony  of  the  expert  was  treated 
as  stricken  out,  the  fact  that  in  reciting  the  exhibits  referred  to,  the 
exhibit  of  the  bullet  taken  from  the  body  of  the  sister  was  omitted, 
could  not  have  resulted  in  injury  to  the  defendant.     (Id.) 

67.  Evidence  of  Bullets  Fired  by  Expert. — Evidence  was  properly 
admitted  of  the  bullets  fired  by  the  expert  from  the  pistol  in  evi- 
dence, and  an  objection  that  they  were  not  fired  "under  the  same 
conditions  as  those  existing  at  the  time  of  the  homicide"  was 
properly  overruled,  where  it  was  shown  that  the  pistol  was  in  the 
same  condition,  except  as  to  exterior  blood-marks  upon  its  surface, 
as  when  found  concealed  in  the  Weber  bam.  The  similarity  of  the 
bullets  fired  from  it  to  those  found  in  the  bodies  was  pertinent  and 
important  evidence,  as  tending  to  fix  the  identity  of  the  weapon 
from  which  the  fatal  shots  were  fired.     (Id.) 

68.  Instructions  as  to  Beasonable  Doubt. — The  court  properly  re- 
fused requested  instructions  as  to  reasonable  doubt  which  were  else- 
where embodied  in  the  charge,  and  an  instruction  that  if  the  jury 
were  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the  defend- 
ant they  should  find  him  guilty,  is  not  inconsistent  with  a  further 
instruction  that  the  evidence  of  defendant 's  guilt  was  circumstanti^, 
and  that  each  material  circumstance  must  be  proved  to  their  satisfac- 
tion beyond  a  reasonable  doubt,  or  they  must  acquit.     (Id.) 

69.  Construction  of  Instructions. — ^The  instructions  given  must  be 
taken  together  as  a  whole,  and  where  it  appears  that,  on  reading 
them,  the  jury  were  fairly  and  impartially  charged,  no  single  instance 
of  striking  out  the  concluding  language  of  a  requested  instruction 
would  warrant  a  reversal     (Id.) 
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70.  Instruction  as  to  Presumption  of  Innocenci  —  Modification 
Elsewhere  Given. — ^Where  the  court  gave  a  requested  instruction 
as  to  the  presumption  of  innocence  of  the  defendant,  which  accom- 
panies him  throughout  the  trial  and  in  the  jury-room,  and  which 
will  avail  to  acquit  him  unless  overcome  bj  sufficient  proof  of  guilt, 
the  modification  thereof  bj  omitting  the  matter  of  necessary  proof 
bejond  a  reasonable  doubt,  which  was  in  itself  unobjectionable,  was 
not  injurious,  where  the  court  had  elsewhere  instructed  the  jury  that 
unless  they  were  "satisfied  beyond  a  reasonable  doubt  that  the  pre- 
sumption of  innocence  which  the  law  gives  him  is  overthrown,  it  is 
their  duty  to  render  a  verdict  of  not  guilty. ''     (Id.) 

71.  MoDunoATiON  OF  Erroneous  Instruction. — ^Where  an  erroneous  in- 
struction might  have  been  wholly  rejected,  the  modification  thereof 
to  eliminate  objectionable  matter  was  proper.     (Id.) 

72.  Instruction  as  to  Evidence  Stricken  out. — ^It  was  not  error  to 
refuse  to  give  a  requested  instruction  that  the  evidence  of  certain 
named  witnesses  had  been  stricken  out,  where  the  court  had  given 
an  instruction  as  to  all  evidence  stricken  out;  and  the  naming  of 
the  particular  witnesses,  the  list  of  which  was  incomplete,  would 
have  served  to  confuse  the  jury.     (Id.) 

73.  Abstract  Instruction  —  Possession  of  Articles.  —  A  mere  ab- 
stract instruction,  "that  the  mere  possession  of  any  article,  whether 
it  can  or  cannot  be  used  in  the  perpetration  of  crime,  is  not 
of  itself  sufficient  to  convict  the  defendant,  but  is  a  mere  circum- 
stance which  may  or  may  not  tend  to  prove  the  charge  against 
the  defendant, ''  was  properly  refused.     (Id.) 

74.  Modification  of  Bequest — ^"Independent  Judgment"  of  Jurors. 
— A  requested  instruction  that  "defendant  is  entitled  to  the  inde- 
pendent judgment  of  every  juryman,"  was  properly  modified  so  as 
to  make  it  read  that  "each  side"  is  so  entitled.     (Id.) 

75.  Instruction  as  to  "Alibi." — ^Where  the  court  properly  defined  an 
"alibi,"  it  cannot  be  urged  that  the  court  did  not  more  fully 
instruct  the  jury  on  that  question,  where  the  defendant,  whose  duty 
it  was  to  request  further  instruction  if  desired,  made  no  such 
request.     (Id.) 

76.  New  Trial — Change  of  Theory  of  Prosecution  as  to  Manner 
OF  Crime.— The  defendant  was  not  entitled  to  a  new  trial  because 
the  prosecution  offered  at  the  argument  on  the  trial  a  different 
theory  as  to  the  manner  of  the  crime  from  that  offered  on  the  pre- 
liminary examination,  where  no  deception  is  shown  to  have  been 
practiced  by  the  prosecution,  and  where  it  is  not  shown  that  upon 
a  new  trial  any  new  evidence  would  have  controverted  the  theory 
argued  at  the  trial  The  prosecution  was  not  bound  to  offer  any 
theory  as  to  the  manner  of  the  crime,  and  might  properly  argue 
that  it  was  committed  in  any  manner  which  the  evidence  showed 
reasonably  possible.     (Id.) 
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77.  Newly  Discovered  Evidsngb — DiscEvnos.— Held,  that  affidavits 
of  newlf  diacoyered  evidence  tending  to  impeaeb  the  testimonj  of 
the  pawnbroker  as  to  the  identity  of  the  pistol  sold  bj  him  to  defend- 
ant, one  of  whieh,  if  believed  to  be  true,  would  have  justified  a  new 
trial,  but  which  was  meager  in  detail  and  open  to  grave  suspicion 
from  the  statements  which  it  contained  as  well  as  from  the  absence 
of  statements  it  should  contain,  were  addressed  to  the  discretion  of 
the  court,  and  that  it  cannot  be  said  that  it  abused  its  discretion  in 
distrusting  the  affidavits  and  in  denying  the  new  trial  for  the  alleged 
newly  discovered  evidence.     [Beatty,  G.  J.,  dissenting.]     (Id.) 

Bee  Child  Labor. 
DAMAGES.  See  Appeal;  Contract,  8-5;  Injunction,  1,  2;  Negligence,  10. 
DEBTOR  AND  CBEDITOB.     See  Banks. 

DEED. 

L  Trust-deed— €oNYETANOx  under  Agreed  Limitations — Separate 
Property — Joint  Deed— Life  Estate — Effect  of  Deed  by  Wipe.— 
Where  husband  and  wife  executed  a  trust-deed  under  an  existing 
yalid  trust  to  reconvey,  according  to  the  limitations  of  a  deed  con- 
temporaneously prepared  and  executed  by  the  trustee,  conveying  part 
of  the  land  to  the  husband,  his  heirs  and  assigns,  and  the  remainder 
to  the  wife,  her  heirs  and  assigns,  as  separate  property,  to  be  held 
and  controlled  by  each  separately  during  the  life  of  each,  subject 
only  to  a  power  of  mortgage  and  conveyance  by  their  joint  deed, 
and  in  the  absence  thereof  the  estate  in  fee  simple  upon  the  death 
of  either  was  to  vest  in  their  children  and  in  the  heirs  of  any 
deceased  child  by  right  of  representation,  the  manifest  intent  of 
the  deed  was  to  vest  only  a  life  estate  in  the  wife,  defeasible  only 
by  a  joint  deed;  and  a  conveyance  in  fee  by  the  wife  alone  after 
the  husband's  death  to  one  of  the  children  carried  only  an  estate 
during  her  life  and  could  have  no  effect  after  her  death.'  (Burnett 
V.  Piercy,  178.) 

2.  Construction  of  Conveyance— "Heirs  and  Assigns"— Restraint 
UPON  Alienation — Other  Limitations— Intention  of  Parties.— 
The  rule  of  the  common  law  embodied  in  section  711  of  the  Civil 
Code,  as  to  conditions  restraining  alienation  of  an  estate  in  fee,  is 
not  exclusively  applicable  to  the  conveyance  by  the  trustee  because 
merely  of  the  use  of  the  words  ''heirs  and  assigns"  in  the  con- 
veyance made  prior  to  the  code,  but  other  common-law  principles 
of  interpretation  embodied  in  that  code  are  also  to  be  considered; 
and  in  construing  the  conveyance  made  by  the  trustee  the  trust- 
deed  and  all  of  the  conditions  and  limitations  agreed  to  be  embodied 
in  the  conveyance  must  be  considered  and  effect  given  to  every 
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part  thereof,  lo  far  as  possible^  to  cany  out  the  intention  of  the 
parties;  and,  so  construed,  the  intention  appears  to  be  to  limit  and 
qualify  the  effect  and  meaning  of  the  granting  clause,  and  the  other 
limitations  and  conditions  are  not  to  be  considered  as  repugnant  to 
the  grant,  but  as  descriptive  of  the  estate  conveyed  and  in  harmony 
with  the  grant  when  truly  interpreted.     (Id.) 

3.  CsKATiON  OF  LiFi  ESTATS. — ^Where  the  terms  and  limitations  in  the 
conveyance  by  the  trustee  accurately  describe  an  estate  for  life  and 
are  inconsistent  with  an  estate  in  fee,  the  intention  is  manifest  to 
create  it,  and  it  is  not  essential  to  the  creation  thereof  that  the 
words  "life  estate"  should  be  used  or  that  it  be  expressly  declared 
to  be  such.    (Id.) 

4.  CoNBTBUcnoN  OF  STATUTE. — Scctiou  2  of  the  Act  of  1855  (Stats. 
1855,  p.  171),  providing  that  every  conveyance  of  real  property  should 
''pass  all  the  estate  of  the  grantor,  unless  the  intent  to  pass  a  less 
estate  shall  appear  by  express  terms,  or  be  necessarily  implied  in 
the  terms  of  the  grant,"  is  not  to  be  construed  as  using  the  word 
"grant"  as  synonymous  with  the  granting  clause  alone,  but  as 
referring  to  the  entire  instrument  by  which  the  grant  is  effected 
and  as  permitting  the  whole  deed  to  be  looked  to  in  ascertaining 
whether  or  not  the  intent  to  convey  an  estate  less  than  a  fee  "is 
necessarily  implied  in  the  terms  of  the  grant."     (Id.) 

5.  Nature  of  Remainder  in  Fee— Vesting  of  Future  Estate. — It  is 
not  material  whether  the  estate  in  remainder  was  vested  or  con- 
tingent during  the  life  of  the  wife,  it  being  in  either  case  a  legal 
conveyance  of  a  future  estate.  The  fact  that  it  was  subject  to 
defeat  by  the  joint  power  of  disposition  does  not  make  it  material 
to  inquire  where  the  estate  in  remainder  was  resting  in  the  mean 
time,  such  power  having  never  been  exercised  and  the  estate  in 
remainder  having  become  fully  vested.     (Id.) 

6.  Fee  not  Necessary  to  Power  of  Disposition. — It  was  not  neces- 
sary that  a  fee  should  be  vested  in  the  wife  in  order  to  the  exercise 
of  the  joint  power  of  disposition  given  to  her  and  her  husband. 
A  power  to  dispose  of  the  estate  in  fee  may  be  given  to  a  tenant  for 
life,  and  may  be  created  by  deed  as  well  as  by  wilL     (Id.) 

7.  Action  to  Set  Aside  Conveyance — ^Issue  as  to  Mental  Compet 
tbncy — Support  of  Finding — Conflicting  Evidence — Interested 
Witnesses. — ^In  an  action  to  set  aside  a  conveyance,  where  the 
mental  competency  or  incompetency  of  the  grantor  was  the  control- 
ling issue,  and  the  evidence  was  conflicting  thereupon,  the  finding  of 
the  court  in  favor  of  his  competency  to  make  the  deed  was  sufficiently 
sustained  by  the  circumstances  proved,  together  with  the  testimony 
of  witnesses  for  the  defendant  intimately  acquainted  with  him 
who  testified  to  such  competency,  though  several  of  them  were 
financially   interested   in   the    result.      The   credibility    of    all   the 
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witnesses  for  the  defense  waa  for  tlie  trial  judge  to  determiue, 
under  the  eireoinstaDeety  notwithatanding  soeh  iDtereaL  (Ripperdaii 
T.  Weldj,  667.) 

8.  SuFFiciEKCT  or  FiHiaKC. — ^A  fiBding  thmt  at  tbe  tine  of  the 
execution  of  the  deed  the  grantor  "was  entirelf  eompetent,  men- 
taliy  and  phjsieally,  to  transaet  the  bagineaB  of  exeeating  and 
delirering  to  .  .  .  defendants  the  eonvejanee  and  bill  of  sale  .  .  .; 
that  at  the  time  .  .  .  the  said  Isaac  Ripperdan  [grantor]  was  in 
fuU  possession  of  his  mental  faculties  and  faDj  understood  the 
transaction,''  soffidentlj  eoTers  the  issue  as  to  his  mental  eom- 
petencj  at  that  time.    (Id.) 

9.  Construction  or  Fdcdings — ^Ikfisences  of  Pact. — ^Findings  are 
to  be  eonstroed  to  support  the  judgment  rather  than  to  defeat  it, 
and  when  from  the  facts  found  bj  the  eourt  other  facts  maj  be 
inferred  which  will  support  the  judgment,  such  inference  will  be 
deemed  to  have  been  made  bj  the  trial  court.  The  finding  that 
the  grantor  "fully  understood  the  transaction,"  when  the  deed 
was  executed  and  delivered,  involves  neeessarOj  the  inference  that 
he  was  not  then  "entirely  without  understanding,"  and  is  a 
finding  of  the  ultimate  fact  in  issue.     (Id.) 

10.  Use  of  Peopeety  and  Suffowi  fob  Lifb— Besebvation. — ^If  the 
deed  were  construed  as  giving  to  the  grantor  the  use  of  the 
property  and  a  support  for  life  therefrom,  and  to  grantees  a 
conveyance  to  take  effect  at  the  grantor's  death,  reserving  to  the 
grantor  the  use  and  enjoyment  of  the  property  during  his  life,  it 
would,  not  affect  the  validity  of  the  deed  as  a  conveyance.  Estates 
may  be  granted  under  section  707  of  the  Civil  Code  to  eommenee 
in  future.    (Id.) 

XL  VALroiTY  —  Teust  Ycm.  Maintenance  not  Put  in  Issue.— Where 
the  complaint  raised  only  the  issues  whether  the  grantor  was  incom- 
petent and  whether  the  deed  was  obtained  by  fraud  and  undue 
infiuence,  and  nowhere  charged  that  there  was  a  conveyance  upon 
any  express  trust,  a  determination  that  the '  conveyance  was  void 
because  made  in  trust  for  purposes  not  permitted  by  the  code, 
or  that  it  conveyed  no  beneficial  interest  beyond  the  life  of  the 
grantor,  and  any  finding  on  that  question  would  be  outside  of  the 
issues,  and  would,  if  made,  be  entitled  to  no  consideration.     (Id.) 

12.  Void  Peovision  against  Alienation — Consideeation — ^Rescission 
NOT  Involved. — A  provision  that  the  grantee  should  not  alien 
the  estate  granted  during  the  lifetime  of  the  grantor  is  void  as 
being  in  restraint  of  alienation;  and  the  mere  fact  that  part  of  the 
consideration  for  the  transfer  consisted  of  a  covenant  which  could 
not  be  legally  enforced  would  not  make  the  deed  void.  A  deed  by 
one  who  is  competent,  made  freely  and  without  fraud,  conveys  title, 
though  the  consideration  may  fail  in  whole  or  in  part.     Whether 
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such  failure  affords  a  basis  for  rescission  is  a  question  not  involved 
in  the  issue  raised.     (Id.) 

13.  Unlawfulness  of  (Consideration — CJonstruction  of  Code — Ac- 
QumED  Bights  not  Disturbed. — ^Whatever  effect  section  1608  of 
the  Civil  Code  may  have  upon  executory  contracts  where  part  of 
the  consideration  is  unlawful,  it  cannot  be  construed  to  permit  a 
grantor  of  property  who  has  received  and  retained  the  considera- 
tion for  his  conveyance  to  recover  the  property  conveyed  upon  the 
sole  ground  that  the  consideration  was  unlawful  in  part.  Where 
a  contract  based  on  an  illegal  consideration  has  been  fully  and 
voluntarily  executed,  if  the  parties  are  in  pari  delicto^  the  court 
will  not  interfere  to  disturb  the  acquired  rights  of  either  at  the 
instance  of  the  other.     (Id.)  * 

See  Boundaries;  Mortgages,  12-19;  Wills,  1« 

DEBiUBBEB. 

Appeal  from  Judgment — Order  Sustaining  Demurrer  to  Complaint- 
Amended  Demurrer. — An  amended  demurrer  to  the  complaint 
supersedes  the  original,  and  being  the  only  demurrer  is  properly 
designated  as  "the  demurrer"  in  an  order  sustaining  ''the  de- 
murrer," and  the  entry  of  the  judgment  cannot  be  deemed 
irregular  on  the  ground  that  the  amended  demurrer  was  not  passed 
upon.  (Estudillo  v.  Security  Loan  and  Trust  Company  of  Southern 
California,  556.) 

DISCOVEBY.     See  Corporations,  1-3. 

DIVOBCE. 

Custody  of  Child — ^Decree  under  Stipulation  of  Parties — ^Modifica- 
tion— Power  and  Discretion  of  Court. — The  power  of  the  court 
to  modify  a  decree  of  divorce,  in  so  far  as  it  awards  the  custody 
of  a  child,  conferred  upon  it  by  section  138  of  the  Code  of  Civil 
Procedure,  is  not  affected  or  abridged  by  the  fact  that  the  original 
decree  was  made  in  accordance  with  a  stipulation  of  the  parties; 
and  its  sound  discretion  in  modifying  it  after  a  hearing  upon 
evidence,  having  in  view  the  welfare  of  the  child  as  the  controlling 
factor,  will  not  be  disturbed  upon  appeal  where  no  dear  abuse  of 
discretion  appears.     (Black  ▼.  Black,  224.) 

DUBESS.     See  License,  1-3. 

EASEMENT.    See  Costs,  2,  3;  Water  and  Water-Bights,  7,  8. 

EJECTMENT.     See  Estates  of  Deceased  Persons,  14. 

EQUITY.     See  Corporations,  3;   Costs,  2,  3;   Forfeiture;   Injunction; 
Specific  Performance. 
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1.  Escheat — Pleadino  —  Insupficient  Complaint  —  Pkeicaturs  Ac- 
tion— ^Negation  op  Heib. — A  eomplaint  in  an  action  brought  pre- 
maturely less  than  five  years  after  the  death  of  the  deceased,  upon 
an  allegation  that  deceased  left  no  kindred  and  that  there  are  no 
heirs  to  take  the  estate,  is  insufficient,  and  a  general  demurrer 
thereto  was  properly  sustained.    (State  of  California  ▼.  Miller,  208.) 

2.  AVEBSCBNT    OP    FACT    IMPOSSIBLE    IN    LaW    NOT    ADMITTED.  —  The 

averment  of  the  fact  impossible  in  law  before  the  expiration  of 
five  years,  that  there  were  no  heirs  to  take  the  estate,  was  not 
admitted  by  the  demurrer.     (Id.) 

8.  Title  Vesting  in  Heibs. — The  title  to  the  estate  of  a  person 
dying  intestate  tests  in  the  heirs,  whether  known  or  unknown, 
immediately  upon  his  death.      (Id.) 

4.  FoBFEiTUBE  OP  BiOHT  OP  Non-Bbsident  Alien  Heibs. — The  title 
of  non-resident  alien  heirs  is  forfeited  or  barred  at  the  end  of 
five  years  from  the  death  of  the  deceased,  unless  witidn  that  tiine 
such  heirs  appear  and  claim  the  property.     (Id.) 

5.  Bights  op  Besident  Heibs. — Besident  heirs  are  not  barred  ipso 
facto  by  any  statutory  forfeiture,  and  can  only  be  barred  by  the 
lapse  of  twenty  years  from  a  judgment  upon  information  for  an 
escheat.     (Id.) 

6.  Pbopeb  Avebments  pob  Escheat. — ^If  this  information  for  eeehett 
had  been  brought  after  the  lapse  of  five  years,  the  averments  of  the 
complaint  would  be  sufficient  to  put  all  unknown  heirs  npon  proof 
of  their  rights.     (Id.) 

7.  PROOP  OP  Avebments. — ^The  proof  of  the  averments  of  the  infor 
mation  is  regulated  by  section  1271  of  the  Code  of  Civil  Procedure, 
and  as  to  unknown  heirs  there  need  be  no  other  proof  than  the 
constructive  proof  that  no  heir  or  person  entitled  to  the  estate  has 
appeared.  The  rights  of  unknown  resident  heirs  are  preserved  by 
the  terms  of  section  1272  of  that  code,  within  the  period  fixed  after 
judgment  of  escheat.     (Id.) 

ESTATES  OP  DECEASED  PEBSONS. 

L  Obdeb  Vacating  Pbobate  op  Will— L^se  op  Time  pob  Motion.— 
A  motion  cannot  be  entertained  to  vacate  an  order  admitting  a 
will  to  probate  which  is  not  void  upon  its  face,  after  the  lapse 
of  the  time  prescribed  by  section  473  of  the  Code  of  Civil  Pro- 
cedure, and  an  order  granting  such  motion  is  erroneous  and  void 
and  will  be  reversed  upon  appeal.     (Estate  of  Dunsmuir,  67.) 

2.  Accounts  op  Executobs — Items  op  Expense — Pending  Contest 
OP  Probate. — An  executor  should  not  be  allowed  in  his  annual 
account  items  of  expenditure  for  handwriting  experts  employed  by 
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him  in  contesting  the  probate  of  a  holographic  will  of  subsequent 
date  for  forgery,  and  contesting  a  petition  by  the  proponent  thereof 
for  revocation  of  the  prior  probate,  while  the  contest  is  still 
pending  and  undetermined.  Such  items  should  be  retired  from  the 
account,  to  be  taken  up  when  the  court  shall  be  in  full  possession 
of  all  the  facts  necessary  to  determine  the  propriety  of  allowing 
them.     (Estate  of  Dillon,  683.) 

8.  Qualified  Duty  and  Bight  of  Exxcutob  in  Defending  Will — 
Necessary  Expenditures. — ^While  it  is  the  duty  of  an  executor, 
after  a  will  has  been  admitted  to  probate,  to  defend  the  wil^ 
against  attack,  he  has  no  unqualified  right  to  incur  and  charge 
against  the  estate  all  items  of  expenditure  in  resisting  the  attack 
which  he  may  see  fit.  His  duty  in  this  regard  is  qualified  to  the  ex- 
tent that  he  can  only  be  allowed  for  such  expenditures  as  are  neces- 
sary and  are  made  in  good  faith  in  defending  the  attack  upon  the 
original  probate.     (Id.) 

4.  Unsuccessful  Defense  —  Construction  of  Code  —  Discretion 
Based  upon  Knowledge  of  Circumstancss.  —  If  the  defense 
against  the  attack  upon  the  original  probate  of  a  will  should  be 
unsuccessful,  the  executor  is  not,  as  matter  of  right,  entitled  to 
his  costs;  but  in  such  case  the  court  has  discretion,  under  section 
1332  of  the  Code  of  Civil  Procedure,  to  determine  whether  he  shaU 
be  charged  with  them  or  whether  the  estate  shall  bear  them. 
That  section  contemplates  a  trial  of  the  contest,  and  that  the 
court  shall  be  in  possession  of  the  facts  and  eircumstanees  sur- 
rounding it,  as  a  basis  upon  which  its  discretion  can  be  properly 
and  fully  exercised,  and  that,  before  the  estate  ^shall  be  charged 
with  the  costs  of  the  contest,  or  any  extraordinary  costs,  the  court 
should  be  in  a  position  to  know  whether  or  not  the  contest  was 
waged  in  good  faith,  with  a  reasonable  belief  that  the  attack  upon 
the  original  probate  was  unjustified.     (Id.) 

5.  Letters  of  Administration — Order  Refusing  Probate  of  Will 
— Opposition. — Where  the  petition,  of  a  grandson  of  the  deceased 
for  letters  of  administration  alleged  the  intestacy  of  the  deceased, 
and  the  proponent  of  a  copy  of  a  will  filed  a  petition  in  opposition, 
alleging  that  the  grandson  had  concealed  the  original  will,  which 
disinherited  him,  and  throughout  the  proceedings  the  parties 
treated  the  two  petitions  as  raising  an  issue  upon  the  matter,  and 
the  court  made  an  order  refusing  the  probate  of  the  alleged  will, 
and  granting  letters  to  the  grandson,  it  cannot  be  urged  upon 
appeal  from  the  order  that  there  was  no  written  opposition  by 
the  administrator  to  the  petition  for  probate  of  the  wilL  (Estate 
of  Hayden,  680.) 

6.  Burden  upon  Proponent  —  Duty  of  Court.— Even  if  the  admin- 
istrator was  not  to  be  heard  upon  the  question  of  probata  of  the 
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proposed  will,  the  burden  was  upon  the  proponent  to  make  satis- 
factory proof  of  the  will,  and  if  he  failed  to  do  this  to  the  satis- 
faction of  the  court,  it  was  its  duty,  even  without  opposition,  to 
refuse  probate  to  the  purported  will.  (Id.) 
7.  Conflicting  Evidenoe. — Where  the  evidence  was  conflicting  as  to 
whether  the  deceased  made  a  will,  this  court  will  not  disturb  the 
decision  of  the  trial  court  as  to  the  weight  and  credibility  of  the 
testimony  on  that  question.     (Id.) 

8.  Sufficiency  of  Findings  —  Possession  of  Will. — A  verbal  inac- 
*      curacy  in  the  findings  as  to  possession  or  concealment  of  the  will 

does  not  invalidate  them,  where  the  context  makes  it  clear  what 
the  court  meant  to  declare;  and  a  finding  that  the  allegations  of 
|;he  opposition  of  the  proponent  of  the  will  ''with  respect 
to  Sarah  C.  Hayden  leaving  any  will,  or  any  person  having  in 
their  possession  any  will  of  Sarah  C.  Hayden,  deceased,  are  untrue, '  * 
is  sufficient  as  a  finding  to  justify  the  court's  refusal  to  admit 
the  will  to  probate.     (Id.) 

9.  Legacy  Payable  Generally — Sale  of  Beal  Pboperty  Deviskd 
.  TO  Eesiduaey  Lijoatees. — ^Where  it  appears  that  all  of  the  personal 

property  of  a  deceased  testator  has  been  exhausted  by  the  expenses 
of  administration,  and  there  is  no  property  undisposed  of  by  the 
will,  a  legacy  which  is  unconditional  and  payable  generaUy  must 
be  paid  out  of  real  property  devised  generally  to  residuary  legatees, 
under  section  1360  of  the  Civil  Code,  rather  than  that  which  is 
specifically  devised,  and  the  legatee  is  entitled  to  a  sale  of  so  much 
of  such  real  property  as  will  pay  the  legacy.    (Estate  of  Batto,  552.) 

10.  CONSTEUCnON  OF  WiLL — GENERAL  DbVISB — CLAUSE  AS  TO  PAYMENT 

OF  Legacies. — A.  devise  and  bequest  to  five  sons  named,  share 
and  share  alike,  of  'Hhe  remaining  one  half  of  all  the  real  prop- 
erty acquired  and  possessed  by  me  after  my  marriage,  and  all  the 
rest,  residue  and  remainder  of  the  personal  property  of  which  I 
may  die  possessed  after  payment  of  the  legacies  provided  for  in 
clause  marked  'secondly'  of  this  will,"  contains  a  general  and  not 
a  specific  devise  of  real  estate;  and  the  clause  "after  payment  of 
the  legacies"  is  to  be  construed  not  only  with  the  second  clause 
of  the  will,  which  contains  no  specific* mode  of  payment,  but  also 
in  connection  with  both  of  the  preceding  clauses  of  the  residuary 
devise  and  bequest,  including  such  real  estate.     (Id.) 

11.  Homestead — Stipulation. — The  fact  that  some  of  the  real  prop- 
erty was  set  apart  to  the  widow  and  minor  children  as  a  homestead, 
incidentally  appearing,  need  not  be  considered  when  the  transcript 
contains  an  express  stipulation  ''that  the  only  question  involved 
in  this  proceeding  is  the  question  as  to  whether  or  not,  nnder  the 
terms  of  the  will  of  decedent,  any  of  the  real  property  in  this 
estate  is  chargeable  with  the  payment  of  the  legacy  herein  in- 
volved."    (Id.) 
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12.     3UCCESSI0N^«XJRVIVIN0   HUSBANI>— NEPHEWS  AND  NiECES— FOBMBB 

Law — Rule  of  Peopertt — ^Dismissal  of  Appeal. — The  decisions 
in  Estate  of  Ingrain,  78  CaL  580,  and  Estate  of  Carmody,  88  Cal. 
816,  as  to  the  interpretation  of  the  law  of  succession,  as  it  stood 
prior  to  the  amendment  of  1905,  to  section  1386  of  the  Civil  Code, 
have  established  it  as  a  rule  of  property  that  where  there  waa 
a  surviving  husband  or  wife,  and  no  surviving  brother  or  sister, 
the  entire  estate  went  to  the  surviving  husband  or  wife,  and 
nephews  and  nieces  could  not  inherit;  and  an  appeal,  governed 
by  the  former  law,  taken  by  nephews  and  nieces  from  a  decree  of 
partial  distribution  to  the  surviving  husband  is  not  taken  by  parties 
aggrieved,  and  must  be  dismissed.  (Estate  of  Nigro,  702.) 
13.  Non-Resident  Decedent — Contest  between  Public  Administba- 
TOES — Priority  of  Petition. — The  county  in  which  a  petition  is 
first  filed,  where  property  of  a  non-resident  decedent  in  this  state 
is  to  be  administered  upon  has  exclusive  jurisdiction  over  all 
property  of  such  decedent  in  this  state,  wherever  situated;  and 
where  a  public  administrator  of  one  county  first  filed  his  petition 
for  administration  in  this  state,  a  public  administrator  of  another 
county,  though  first  appointed  upon  a  subsequent  petition,  has  no 
standing  to  contest  the  granting  of  letters  under  the  petition  first 
filed  in  the  county  of  such  petitioner.     (Estate  of  Davis,  485.) 

14.  Ejectment  by  Administratrix  —  Property  of  Decedent  —  Ad- 
vancement— ^Defbnse — Trust  for  Father — Support  of  Findings. 
— In  an  action  of  ejectment  by  the  administratrix  of  a  deceased 
brother  of  the  defendant,  who  had  ousted  the  plaintiff,  where  the 
evidence  was  sufScient  to  show  that  the  property  had  been  deeded  to 
the  plaintiff  by  the  owner  for  a  consideration  advanced  by  their 
father  to  the  decedent  upon  his  marriage,  in  consideration  of  an 
agreement  that  the  father,  who  was  separated  from  his  wife,  should 
make  a  home  with  him,  which  was  done  for  three  years,  after 
which  the  father  shot  his  wife  and  son,  and  while  in  jail  made 
a  deed  to  the  defendant,  who  claimed  in  defense  a  trust  of  the 
decedent  for  his  father,  findings  for  the  plaintiff  were  held  suffi- 
ciently supported  by  the  plaintiff's  evidence,  corroborated  by  re- 
spectable and  disinterested  witnesses.     (Hoyt  ▼.  Zumwalt,  381.) 

15.  Adverse  Possession — ^Residence  of  Father  with  Son — Ouster 
BY  Subsequent  Grantee — ^Prescription  not  Shown. — There  was 
no  adverse  possession  of  the  father  while  he  remained  an  inmate 
of  the  family  of  the  deceased  son  under  the  agreement  for  an 
advancement  of  the  consideration  to  the  son  and  for  support  in 
the  son's  family  upon  the  land;  and  the  only  adverse  possession 
was  that  of  the  defendant,  who  ousted  plaintiff  under  the  subse- 
quent deed  from  the  father,  which  was  of  too  short  duration  to 
constitute  a  prescriptive  title.     (Id.) 
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16.  Evidence — Admissions  of  Wife  after  Grant  to  Husband— Harm- 
less BuLiNG. — The  estate  of  the  deceased  husband  could  not  be 
bound  hj  admissions  made  by  the  plaintiff  administratrix  as  hia 
wife  in  his  lifetime,  after  the  grant  made  to  the  husband,  and 
they  were  properly  excluded;  nor  could  the  defendant  have  been 
prejudiced  by  the  action  of  the  court  in  excluding  such  admissions 
when  plaintiff  t&itified  fully  in  the  case,  and  might  have  been 
impeached  by  proof  of  contrary  declarations  contained  in  depositions 
on  file.     (Id.) 

17.  Claim  on  Contract — Presentation  before  Suit  Essential.— A 
claim  founded  upon  a  contract  made  with  a  deceased  person  must 
be  presented  as  a  claim  against  the  estate  of  the  decedent  as  a 
condition  precedent  to  a  suit  against  the  executor  or  administrator, 
and  a  complaint  in  an  action  against  an  executrix  upon  such  a 
claim,  which  does  not  allege  presentation  of  the  claim  to  the 
executrix  before  suit,  does  not  state  a  cause  of  action.  (Morse  v. 
Steele,  303.) 

18.  Action  against  Executrix  —  Loss  of  Live-Stock  —  Breach  of 
Contract— Tort — Insufficient  Complaint. — ^A  complaint  against 
an  executrix,  as  such,  for  damages  payable  out  of  the  estate,  alleging 
a  contract  with  decedent  made  about  six  years  before  suit,  under 
which  plaintiff  delivered  live-stock  to  decedent,  to  be  eared  for  as 
carefully  as  his  own  stock  upon  decedent's  ranch,  and  to  be  bred 
for  four  years,  when  the  contract  was  to  terminate,  and  colts  were 
to  be  sold  for  their  mutual  benefit,  and  the  original  live-stock  was 
to  remain  the  property  of  plaintiff,  and  alleging  that  decedent,  who 
died  two  years  after  date  of  the  contract,  and  the  executrix  neglected 
to  care  for  the  animals  of  plaintiff,  by  reason  of  which  they  were 
lost  and  destroyed  and  never  returned  to  plaintiff,  to  plaintiff's 
damage  in  the  sum  of  eight  thousand  dollars,  is  based  upon  breach 
of  contract  alleged,  and  not  upon  tort ;  and  is  demurrable  for  failure 
to  allege  a  presentation  of  the  claim  to  the  executrix  before  suit 
(Id.) 

19.  Order  Refusing  Partial  Distribution — Service  of  Bill  of  Ex- 
ceptions— ^"Adverse  Parties." — A  bill  of  exceptions  to  an  order 
refusing  and  dismissing  petitions  for  partial  distribution  by  children 
not  provided  for  in  the  will  of  the  decedent  must  be  served  upon 
all  "adverse  parties"  who  appear  to  be  such  by  the  record,  includ- 
ing the  devisees  named  in  the  will  who  appeared  and  opposed 
the  petition  and  who  may  be  affected  by  a  reversal  or  modification 
of  the  order;  and  in  the  absence  of  such  service  within  the  time 
required  by  law  the  bill  of  exceptions  cannot  be  considered  upon 
appeal  from  the  order.     (Estate  of  Young,  173.) 

20.  Record  upon  Appeal  from  Order — Proceedings  upon  Petition  by 
Children  Omitted  from  Will — Former  Judgment. — ^Where  in  the 
absence  of  a  bill  of  exceptions  the  record  upon  appeal  from  the  order 
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denying  and  dismissing  the  petition  by  children  omitted  from  the 
will  for  partial  distribution  consisted  of  the  proceedings  held  upon 
the  petition,  by  devisees  under  the  will  in  opposition  thereto,  and 
an  order,  after  a  finding  in  support  of  an  assertion  by  the  devisees 
that  a  former  similar  proceeding  by  petitioners  had  terminated  in 
a  final  judgment  on  the  ground  that  the  omission  to  provide  for  them 
in  the  will  was  intentional,  denying  and  dismissing  the  petition, — 
such  record  discloses  no  error.     (Id.) 

21.  Support  of  Finding  as  to  Former  Judgment  —  Presumption  — 
Conclusion  Justified. — In  the  absence  of  a  bill  of  exceptions  it 
must  be  presumed  upon  appeal  that  the  finding  of  the  court  as  to 
the  former  judgment  was  sustained  by  the  evidence  and  that  the 
former  adjudication  against  the  petitioners  concluded  them  on  this 
hearing.  Whether  issues  were  formally  raised  therein  or  not,  the 
facts  recited  and  found  in  the  order  fully  justified  the  conclusion 
reached  by  the  court.     (Id.) 

22.  Settlement  of  Executor's  Account — ^Items  Disallowed. — The 
superior  court  in  settling  the  final  account  of  an  executor  properly 
disallowed  all  items  for  payments  made  by  the  testator,  or  made 
by  the  executor  before  his  appointment  for  which  he  intentionally 
presented  no  claim,  or  made  for  unnecessary  expenditures,  or  for 
costs  of  a  wrongfully  abandoned  suit,  or  for  a  personal  debt  of 
the  executor,  or  for  a  notice  of  sale  of  real  estate  which  was 
published  in  the  wrong  county.     (Estate  of  Pease,  167.) 

23.  Additional  Debits  Properly  Charged. — The  executor  was  properly 
charged  in  his  account  with  additional  debits  for  money  received 
from  the  deceased  not  intended  as  a  gift,  and  for  the  loss  of  personal 
property  shown  to  have  been  lost  to  the  estate  through  his  neglect. 
(Id.) 

24.  Proper  Charges  of  Interest — ^Use  of  Funds  of  Estate. — ^Where 
the  court  found  upon  sufficient  evidence  that  the  executor  had  used 
the  funds  of  the  estate  for  his  own  private  use  and  purposes,  he 
was  properly  charged  with  interest  on  the  balance  due  when  the 
proceeds  of  the  sale  of  real  estate  came  into  his  hands,  except  as  to 
the  debits  additionally  charged,  upon  which  interest  was  properly 
allowed  from  the  date  of  his  appointment.     (Id.) 

25.  Commissions  of  Executor — Mortgage  Claim — Sale  of  Lands. — 
An  executor  is  entitled  to  be  allowed  commissions  on  all  the  property 
accounted  for  by  him;  and  though  the  general  rule  is  that  where 
property  subject  to  a  mortgage  is  sold  he  is  entitled  only  to  com- 
missions on  the  net  purchase  price  in  excess  of  the  encumbrance,  yet 
this  rule  does  not  apply  where  the  mortgage  is  presented  as  a  valid 
claim  against  the  estate  and  the  sale  is  made  to  a  third  party,  in 
which  case  the  executor  is  entitled  to  commission  on  the  entire  pur- 
chase price.     (Id.) 
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26.  Payment  of  Mortgage  Debt  bt  Bbokeb — Agency — ^Pbopeb  Ghabgi 
AND  Credit  by  Ezbcutob. — The  fact  that  the  mortgage  daim  was 
paid  by  the  real  estate  broker  who  made  the  sale  and  not  bj  the 
executor  cannot  affect  the  executor's  right  to  commissions.  TIm 
broker  was  the  agent  of  the  executor,  who  properly  charged  hhnself 
with  the  purchase  price  and  credited  himself  with  payment  of  the 
mortgage  claim  allowed  against  the  estate.     (Id.) 

27.  Objections  to  Account  —  "Person  Interested" — Legatee— 
Power  of  Court. — Where  one  of  the  persons  filing  objections  to  the 
account  is  sufficiently  shown  to  be  a  legatee,  she  is  a  "person  inter- 
ested" within  the  meaning  of  section  1626  of  the  Code  of  Ci?il 
Procedure;  but  even  if  it  were  otherwise  the  court  has  the  right 
of  its  own  motion  to  inquire  into  all  the  items  of  the  account  and 
to  settle  it  properly.     (Id.) 

28.  Unnecessary  Costs  of  Transcript  —  Apportionment  upon  Bi- 
VERSAL.-^Where  the  judgment  was  reversed  for  error  in  the  allowance 
of  commissions  and  the  executor  had  made  unnecessary  costs  in  the 
transcript  upon  appeal,  the  respondent  will  not  be  charged  with  the 
full  costs  thereof,  but  in  the  present  case  was  only  charged  with  one 
third  of  such  cost.     (Id.) 

29.  Death  of  Non-Eesident — ^Property  in  Several  Counties— Juris- 
diction— Prior  Application. — There  cannot  be  two  valid  adminis- 
trations at  the  same  time  in  this  state.  Where  the  deceased  was 
a  non-resident  of  the  state  and  left  property  in  several  counties 
of  this  state,  the  superior  court  of  a  county  in  which  part  of  the 
estate  is  situated,  in  which  application  for  letters  is  first  made, 
has  exclusive  jurisdiction  to  settle  all  the  estate  situated  in  this 
state.     (Dungan  v.  Superior  Court  of  Fresno  County,  98.) 

30.  Filing  of  Petition  for  Letters,  an  **  Application.  " — ^The  first 
filing  of  a  petition  for  letters  constitutes  the  first  "application" 
therefor,  within  the  meaning  of  section  1295  of  the  Code  of  Civil 
Procedure.     (Id.) 

31.  Prohibition — ^Prior  Grant  of  Letters  to  Subsequent  Applicant. 
— ^Where  letters  of  administration  were  subsequently  applied  for 
and  granted  in  another  county  in  which  part  of  the  estate  is  situ- 
ated, the  public  administrator  of  the  county  in  which  letters  were 
first  applied  for  by  him,  and  the  next  of  kin  of  the  deceased, 
have  a  sufficient  beneficial  interest  to  entitle  them  to  a  writ  of 
prohibition  to  prevent  further  proceedings  under  the  subsequent 
application,  notwithstanding  the  prior  grant  of  letters  to  the  subse- 
quent applicant.     (Id.) 

32.  Situation  of  Estate  in  County  of  First  Application — Jurisdic- 
tional Fact — Exclusive  Power  op  Court. — The  superior  court  ot 
the  county  in  which  letters  were  first  applied  for  under  a  petition 
alleging  the   situation   of   estate   of   the   decedent  in   that  county, 
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has  exclusive  power  to  determine  that  jurisdictional  fact,  subject 
only  to  review  upon  appeal,  and  its  existence  cannot  be  inquired 
into  collaterally  by  the  respondent  to  a  petition  for  prohibition 
against  proceedings  under  a  subsequent  application  in  another 
county.     (Id.) 

33.  Appugation  roB  Bevogation  of  Subsequent  Lettees — ^Bemedt  bt 
Appeal  not  Adequate.— Begardless  of  the  question  whether  the 
petitioner  for  the  writ  of  prohibition  could  maintain  an  application 
for  the  revocation  of  the  letters  issued  upon  a  subsequent  applica- 
tion in  another  county,  an  appeal  by  him  from  an  order  refusing 
to  vacate  the  letters  cannot  stay  proceedings  in  that  court,  and  is 
not  such  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary  <^urse 
of  law  as  to  bar  prohibition  against  the  exercise  of  jurisdiction 
by  that  court.     (Id.) 

34.  Distribution  op  Whole  Estate  to  Widow — ^Waiver  of  Pinal  Ac- 
count.— ^Where  the  widow  was  the  executrix  and  the  sole  beneficiary 
of  the  estate,  and  the  debts  were  all  paid,  and  there  was  no  real 
necessity  for  a  final  accounting,  she  was  entitled  to  waive  the 
rendition  and  settlement  of  such  account,  and  to  obtain  a  decree 
of  distribution  upon  an  independent  petition  therefor,  and  there 
being  no  objection  or  appeal  by  any  otner  person  the  decree  of 
distribution  was  rendered  valid  and  secure  against  collateral  attack. 
(Middlecoff  v.  Superior  Court  of  San  Joaquin  County,  94.) 

35.  Conveyance  by  Distributee — ^Mandamus  by  Grantee  to  Execu- 
trix.— ^Where  after  distribution  and  the  finality  of  the  decree  a  con- 
veyance was  made  to  a  daughter,  the  grantee  thereof  is  not  entitled 
to  a  writ  of  mandate  to  compel  the  executrix  to  render  a  final 
account  and  to  complete  the  administration  of  the  estate.     (Id.) 

See  Escheat;  Homestead,  1;  Mortgage,  6-10;  Taxation,  3-6;  Wills. 
ESTOPPEL.    See  Boundaries,  2,  3;  Mortgages,  9,  10;  Trust,  2,  13. 

EVIDENCE. 

1.  Action  fob  Services — Compromise  of  Prior  Bill — Satisfaction — 
Parol  Evidence  —  Bebuttino  Proof  of  Circumstances. — ^In  an 
action  for  services  rendered  after  the  date  of  a  bill  rendered  for 
prior  services  was  disputed,  and  subsequently  settled  for  a  less  sum, 
'*in  full  satisfaction  of  all  claims,"  where  defendant  was  allowed 
to  prove  by  parol  that  such  settlement  and  release  included  a  full 
satisfaction  for  all  work  done  and  to  be  done,  the  plaintiff  was 
entitled  to  rebut  such  evidence  by  proof  of  the  surrounding  circum- 
stances  under  which  the  release  was  executed,  and  to  show  that  but 
one  item  of  the  bill  was  disputed,  and  that  there  was  no  discussion 
as  to  anything  else  than  the  settlement  and  satisfaction  of  that  bilL 
(Jersey  Island  Dredging  Company  v.  Whitney,  269.) 
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EVIDENCE   (Contiiiued). 

2.  Opinion  of  Witness — Harmless  Buuno — Conclusions  fbom  Tes- 
timony Given.  —  Though  n  witness  for  plaintiff  was  improperly 
allowed  to  g:iye  his  opinion,  though  not  objeeted  to  on  that  groand, 
the  admission  of  the  testimony,  even  if  erroneous,  was  harmless 
where  it  was  a  conclusion  necessarily  resulting  from  proper  testimony 
of  circumstances  previously  given  by  him.     (Id.) 

3.  Satisfaction  acboss  Face  of  Bill. — ^Where  the  receipt  of  a  less 
sum  than  the  amount  of  the  bill,  though  bearing  date  subsequent 
to  the  date  of  the  bill,  was  written  across  the  face  of  the  itemized 
bill,  it  cannot  be  said  from  the  fact  that  ''a  satisfaction  of  all 
claims"  was  expressed  that  it  dearly  shows  a  release  of  all  claims 
of  whatsoever  nature  to  such  date;  but  it  might  be  reasonably 
considered,  in  the  absence  of  any  evidence  as  to  the  surrounding 
circumstances,  that  the  whole  subject-matter  of  the  release  was  the 
bill  upon  which  it  was  written  and  the  claim  evidenced  thereby. 
(Id.) 

4.  Evidence  in  Aid  of  Interpretation  —  Support  of  Pindinq. — 
Evidence  of  the  surrounding  circumstances  was  admissible  in  order 
that  the  trial  judge  might  be  placed  in  the  position  of  those  whose 
language  he  was  to  interpret,  and  taking  as  true  the  evidence  of 
the  witness  who  testified  to  such  circumstances,  the  finding  of  the 
court  based  thereon  that  the  instrument  was  one  of  release  only 
of  such  claims  as  were  evidenced  by  the  bill  was  sufficiently  sup- 
ported.     (Id.) 

5.  Additional  Words  upon  Bill  Immaterial. — The  additional  words 
written  upon  the  bill,  ''and  guaranteed  against  liens,"  are  immate- 
rial as  respects  the  determination  of  the  question  as  to  the  subject- 
matter  of  the  alleged  release.     (Id.) 

See  Contract,  5;  Criminal  Law,  11,  17,  18,  21,  29,  30,  34,  36-39, 
45,  46,  50,  53-67,  72,  77;  Estates  of  Deceased  Persons,  16;  Neg- 
ligence, 29-32;  New  Trial,  2,  5;  Public  Lands,  4-13;  Wills,  16, 
19,  2132. 

EXECUTOBS   AND  ADMINISTEATOBS.     See  Estates  of  Deceased 
Persons 

FINDINGS.     See   Deed,   7-9;    Estates   of  Deceased   Persons,   14,   21; 
Injunction,   1;   Mortgage,   8. 

rOBCIBLE  ENTRY. 

1.  Actual  Possession  of  Plaintiff — Inclosurb  of  Land. — ^Where 
the  plaintiff  in  an  action  for  forcible  entry  had  built  fences  which, 
with  the  fences  then  existing  and  a  natural  barrier,  made  a  sub- 
stantial inclosure,  such  inclosure,  without  anj  other  act  done  indi- 
cating   dominion,    constitutes    actual    possession    of    the    premises 
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FOBCTBLE  ENTRY  (Continued). 

Bufficient  to  protect  it  against  the  intrusion  or  interference  of 
others.  (Knowles  v.  Crocker  Estate  Company,  278.) 
2.  Acts  Constitutino  Pobcible  Entey. — Where  the  agent  of  the 
defendant  entered  upon  the  land  in  the  actual  possession  of  the 
plaintifF  during  his  temporary  absence,  with  a  number  of  men  acting 
under  his  direction  and  control,  and  proceeded  to  destroy  plaintiff's 
fenced,  with  such  a  display  of  force  and  accompanied  by  such  instant 
acts  and  declarations  as  were  calculated  to  intimidate  the  plaintiff 
upon  his  return  to  the  premises  from  resisting  their  intrusion  and 
maintaining  his  possession,  such  conduct  constitutes  a  forcible  entry 
within  the  purview  of  the  statute.  (Id.) 
8.  Besult  of  Desteuction  of  Fences — ^Possession  of  Defendant — 
Peemitted  Entry  of  Plaintiff  to  Behove  Stone.  —  Where  the 
result  of  the  destruction  of  plaintiff's  fences  was  to  make  the  tract 
previously  possessed  by  plaintiff  a  part  of  a  larger  tract  in  the 
possession  of  the  defendant,  the  mere  fact  that  plaintiff  was  per- 
mitted to  enter  without  objection  to  remove  some  stone  from  the 
premises,  which  was  no  detriment  to  defendant,  does  not  warrant 
the  claim  that  such  removal  placed  the  plaintiff  in  possession  of 
the  premises.     (Id.) 

FOBFEITUBE. 

1. .  Deed  of  Trust  —  Offer  to  Pay  Debt  —  Deposit  in  Bank  —  Bad 
Faith  of  Creditor — Forfeiture — Injunction  to  Bestrain  Sale. — 
An  action  to  enjoin  a  sale  under  a  deed  of  trust,  after  an  offer  of 
payment  and  deposit  in  bank  of  the  amount  of  the  debt  for  the 
creditor,  and  notice  thereof,  to  the  form  of  which  offer  and  payment 
the  creditor  made  no  objection,  the  gist  of  which  action  is  that  the 
acts  and  conduct  of  the  defendant  in  assenting  to  the  proposed  mode 
of  payment  were  done  in  bad  faith,  to  lull  plaintiffs  into  fancied 
security,  with  the  end  in  view  of  declaring  a  forfeiture  and  forcing 
a  sale  of  plaintiffs'  property,  cannot  be  defeated  on  the  ground  that 
there  was  no  complete  legal  tender  of  the  money  to  the  creditor. 
Such  acts  and  conduct  were  sufficient  to  induce  a  court  of  equity 
to  relieve  against  the  forfeiture  and  to  compel  the  creditor  to  accept 
in  full  satisfaction  of  his  demand  the  amount  duo  and  payable 
on  the  day  when  the  deposit  was  made,  which  the  plaintiffs  then 
were  and  ever  since  have  been  ready,  willing,  and  able  to  pay. 
(McCue  V.  Bradbury,  108.) 

2.  Equitable  Belief  against  Forfeiture. — Equity  will  refuse  to 
enforce  a  forfeiture  at  the  instance  of  one  who  has  obtained  the 
strictly  legal  right  to  it  by  fraud,  deceit,  or  any  other  form  of 
oppressive  practice ;  and,  upon  the  other  hand,  will  relieve  the  inno- 
cent where  such  a  forfeiture  so  secured  is  sought  to  be  enforced. 
(Id.) 
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f^ANOHISE.    See  Mandamus,  1;  Taxation,  9-lL 

FEAUD. 

1«  Action  to  Sit  Aside  Foreclosubv  Decree  akd  Sale — Traxh}  in 
Pbocubement — Accounting — Sufficiency  of  Comflaint — A  com- 
plaint in  an  action  in  equity  to  set  aside  a  decree  foreclosing  a 
mortgage  for  fraud  in  its  procurement,  and  to  yacate  the  sale, 
and  cancel  the  certificate  and  deed,  and  for  an  accounting,  which 
alleges  a  fraudulent  collusion  between  the  attorney  for  the  plain- 
tiffs, who  were  mortgagors  defendant  in  foreclosure,  and  who  had 
instructed  him  to  defend  against  the  mortgage  debt,  and  the 
attorney  for  the  mortgagee,  who  jointly  stipulated  for  a  default 
judgment  for  the  full  amount  claimed  by  fraud,  knowing  that 
the  mortgagee  had  received  moneys  to  the  use  of  the  mortgagors 
in  the  sum  of  $9,600,  for  which  it  had  failed  to  account  or  to 
credit  upon  the  mortgage  debt,  and  that  the  property  was  agreed 
to  be  sold  by  a  commissioner  who  was  clerk  for  the  attorney  of  the 
mortgagee,  and  who  was  caused  to  disregard  the  rights  of  the 
mortgagors  in  the  sale  with  intent  to  deprive  plaintiffs  of  their 
lands,  shows  a  fraud  extrinsic  to  the  merits,  and  states  sufficient 
ground  in  equity  for  the  relief  sought.  (Estudillo  ▼.  Security  Ij. 
and  T.  Co.,  556.) 

2.  Discovery  of  Fraud  within  Six  Months — ^Denul  of  Motion  to 
Vacate  Decree— Belief  in  Equity  not  Barred. — Although  the 
facts  constituting  the  alleged  fraud  were  known  by  plaintiffs 
within  six  months  after  the  decree,  and  although  a  motion  to 
vacate  the  decree  on  the  ground  of  surprise  and  excusable  neglect 
was  made  under  section  473  of  the  Code  of  Civil  Procedure  and 
denied,  the  alleged  fraudulent  collusion  did  not  thereby  become 
res  adjudicaia,  and  relief  in  equity  against  it  was  not  barred,  the 
remedy  therefor  not  being  adequate  under  that  section.  [McFarland, 
J.,  dissenting.]      (Id.) 

3.  Correct  Practice. — The  correct  practice  is  to  move  to  vacate  the 
judgment  under  section  473  of  the  Code  of  Civil  Procedure,  which,  if 
granted,  would  afford  the  most  expeditious  mode  of  securing  a  de- 
fense of  the  action;  but  if  it  is  unsuccessful,  the  injured  party  is 
entitled  to  a  regular  trial  in  equity  upon  the  issue  of  fraud  in  its 
procurement.     (Id.) 

4.  Limitation  of  Action  in  Equity  for  Fraud — ^Laches. — The  limi- 
tation of  an  action  in  equity  for  relief  on  the  ground  of  fraud 
is  three  years  after  the  discovery  of  the  fraud;  and  where  that 
period  has  not  expired  from  the  date  of  the  fraud,  the  right  to 
maintain  the  action  is  governed  not  by  the  doctrine  of  laches,  but 
by  the  statute  of  limitations.     (Id.) 

6.  Accounting  Prevented  by  Fraud  —  Bescission  Inai'Plicablx. — 
Where  the  right  to  an  accounting  in  the  foreclosure  suit  was  pre- 
vented by  the  fraud  alleged,  the  right  to  maintain  the  action  does 
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FBAUD  (Continued). 

not  depend  npon  the  readiness  and  ability  of  the  plaintiffs  to  pay 
the  amount  found  due  upon  the  accounting.  Thej  are  entitled  to 
a  correct  determination  of  the  amount  of  their  indebtedness  and 
to  have  the  mortgaged  premises  sold  under  a  proper  decree.  The 
doctrine  of  restoration  under  rescission  of  a  contract  has  no 
application  to  cases  of  this  kind.    (Id.) 

GBANT.    See  Deed. 

GUABDIAN  AND  WABD.    See  Mortgages,  1-3. 

HABEAS  GOBPUS.    See  Criminal  Law,  1;  Insane  Persons,  4. 

HOLIDAYS.    See  Appeal,  2. 

HOMESTEAD. 

1.  Estates  of  Deceased  Persons — ^Presentation  of  Claim — Homb- 
STEAD  Subject  to  Deed  of  Trust — Extinguishment  by  SaijE. — 
Under  a  homestead  declared  bj  a  widow,  during  the  life  of  her 
deceased  husband,  upon  community  property  which  was  subject  to 
a  deed  of  trust  to  secure  money  loaned  to  the  husband,  empowering 
the  trustees  to  sell  the  land  for  default  in  payment,  no  presentation 
of  the  debt  as  a  claim  against  the  estate  of  the  deceased  husband 
was  prerequisite  to  the  execution  of  the  power  of  sale.  Such  deed 
of  trust  is  not  a  lien  or  encumbrance  requiring  presentation  or 
allowance,  but  passed  title  to  the  trustees,  and  a  sale  by  them 
under  the  power  extinguished  the  homestead  which  was  subject 
thereto.     (Weber  v.  McCleverty,  316.) 

2.  Policy  of  Law — ^Limits  of  Policy. — Though  it  is  the  policy  of 
the  law  to  favor  homesteads  to  a  certain  extent,  for  the  preserva- 
tion of  homes  and  families,  yet  there  is  a  limit  beyond  which  this 
policy  should  not  be  allowed  to  control;  and  it  should  not  be 
Invoked  to  establish  a  new  application  and  interpretation  of  a 
statute,  contrary  to  its  true  meaning.     (Id.) 

8.  Construction  of  Codes — ^Effect  of  Deed  of  Trust. — The  differ- 
ent codes  are  to  be  harmonized  and  construed  together.  Under  sec- 
tions 1114  and  2872  of  the  Civil  Code,  taken  together,  a  deed  of 
trust  is  neither  a  lien  nor  an  encumbrance;  and  section  1180  of  the 
Code  of  Civil  Procedure,  enacted  prior  to  the  amendment  of  section 
2872  of  the  Civil  Code,  should  be  construed  as  modified  by  that 
section,  and  as  not  contemplating  the  foreclosure  of  deeds  of  trust; 
nor  should  a  deed  of  trust  to  which  a  homestead  is  subject  be 
deemed  governed  by  section  1475  of  the  Code  of  Civil  Procedure. 

(Id.) 
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HOMESTEAD   (Continued). 

4.  Sale  under  Deed  of  Trust — Phopertt  other  than  Homestead- 
Demand  FOB  Prior  Sale — ^Waiver. — ^Where  property  other  than 
the  homestead  property  was  sold  by  the  trustees  the  widow  had 
the  right  to  denmnd  that  it  be  first  sold  to  satisfy  the  debt;  but 
the  refusal  to  comply  therewith  did  not  render  the  sale  void,  but 
only  voidable  at  her  option;  and  she  eould  waive  her  right  to  set 
it  aside,  and  if  she  took  no  action  to  vacate  it  the  sale  would 
stand.     (Id.) 

5.  Action  by  Purchaser — Insufficient  Answer. — In  an  action  by 
the  purchaser  under  the  sale  by  the  trustee  to  recover  the  land  sold 
against  the  widow,  an  answer  which  does  not  show  that  the  value 
of  the  property,  including  the  homestead,  exceeded  the  debt,  nor 
that  a  separate  sale  would  have  saved  her  homestead,  nor  anything 
to  indicate  that  a  sale  in  parcels  would  have  been  more  beneficial 
to  her  than  the  sale  as  an  entirety,  nor  that  the  purchaser  had 
notice  of  the  demand  for  a  separate  sale  or  of  the  declaration  of 
homestead,  does  not  state  facts  which  would  warrant  a  decree  against 
the  plaintiff  avoiding  the  sale.     (Id.) 

6.  Estate  of  Decedent — ^Minor — Application  Must  be  Made  Durino 
Minority. — A  child  who  was  a  minor  at  the  time  of  the  death  of 
her  father  loses  her  right  tp  have  a  probate  homestead  set  apart 
to  her  out  of  his  separate  property,  if  application  be  not  made  for 
it  during  her  minority.     (Estate  of  Heywood,  129.) 

See  Mortgages,  4,  5. 
HUSBAND  AND  WIFE.     See  Divorce;  Mortgages,  4,  5. 
INFANTS.     See  homestead,  e. 

INJUNCTION. 

1.  Water  Developed  for  Supply  of  Town— Large  Expenditdbx 
— SuoHT  Resulting  Damages  to  Landowners — Support  of 
Findings. — ^When  a  water  company  engaged  in  the  supply  of  water 
for  public  use,  had  purchased  a  large  acreage  in  a  valley,  and  pumped 
water  from  underlying  saturated  gravels  therein,  and  had  expended 
nearly  a  million  dollars  in  collecting  and  husbanding  the  water, 
and  delivering  it  to  consumers,  and  the  owners  of.  other  lands 
sought  an  absolute  injunction  (without  seeking  pecuniary  com- 
pensation) to  prevent  all  the  acts  of  the  water  company,  and  the 
court  found,  upon  sufficient  evidence,  that  a  plaintiff  owning  land 
in  another  valley  had  not  been  injured  thereby,  and  that  the 
plaintiffs  having  other  lands  in  the  same  valley  had  been  injured 
only  slightly  by  the  acts  of  the  defendant,  the  absolute  injunction 
sought  was  properly  refused,  and  a  judgment  for  the  water  com- 
pany must  be  affirmed.  (Newport  v.  Temescal  Water  Company, 
631.) 


Digitized  by 


Google 


Insane  Persons.  845 


INJUNCTION  (Continued). 

2,  Interests  of  Public — Damaging  of  Peivate  Pbopeety  without 
Just  Compensation — Conditional  Injunction. — Where  the  inter- 
ests of  the  public  are  involved,  and  the  court  can  arrive  in  terms 
of  monej  at  the  loss  which  a  plaintiff  has  sustained,  an  abtolute 
injunction  should  not  be  granted,  but  only  a  conditional  injunction 
upon  the  failure  of  defendant  to  make  good  the  damage  resulting 
from  the  work.  In  such  case  the  action  is  not  one  of  condemnation; 
but  the  defendant  would  be  held  to  be  in  effect  damaging  private 
property  without  just  compensation  first  made  to  the  owner, .  and, 
failing  to  make  such  compensation,  should  be  enjoined  from  further 
damage.  (Id.) 
8.  Boycott — Intimidation  of  Employees  and  Customers. — ^A  court 
of  equity  will  enjoin  a  combination  and  conspiracy  of  a  local  union 
to  boycott  plaintiff 's  business,  which  has  had  the  purpose  and  effect, 
by  means  of  pickets  and  placards  maintained  in  front  of  plaintiff's 
place  of  business,  to  intimidate  other  employees  and  the  patrons 
and  customers  of  plaintiff  who  may  desire  or  attempt  to  do  busi- 
ness with  plaintiff.  (Goldberg,  Bowen  &  Company  ▼.  Stablemen's 
Union,  Local  No.  8760,  429.) 

4.  Inadequate  Bemedy  at  Law.  —  It  is  clear  that  the  remedy 
at  law  in  such  case  is  inadequate,  both  in  respect  to  the  recovery 
of  damages  and  in  respect  to  the  continuing  and  irreparable 
nature  of  the  injury  which  is  not  capable  of  admeasurement  accord- 
ing to  legal  principles.     (Id.) 

5.  Injunction  too  Broad— Expression  of  Opinion — Slander — Dis- 
connected Acts.— An  injunction  is  too  broad  which  restrains  the 
defendant  from  the  mere  expression  of  opinion  at  any  time  and 
place  as  to  plaintiff  and  its  business,  and  which  would  at  the  worst 
only  consist  of  slander,  which  could  not  be  reached  in  this  form  of 
action,  and  which  restrains  acts  not  connected  with  or  incidental 
to  the  main  acts  properly  enjoined;  and  the  injunction  will  be 
modified  in  those  respects.     (Id.) 

See  Taxation,  11,  17. 

INSANE  PERSONS. 

1.  Commitment  of  Insane  Person  —  Construction  —  Showing  of 
Jurisdiction. — A  commitment  to  the  Mendocino  state  hospital  of 
'' Dennis  G.  Clary"  as  an  insane  person,  upon  petition  of  ''Paul 
Clary,"  and  upon  a  certificate  of  lunacy  by  two  qualified  medical 
examiners,  annexed  thereto,  ''and  upon  such  other  facts  and  infor- 
mation as  were  produced"  before  the  judge  signing  the  commitment, 
"at  a  hearing  in  open  court  in  the  presence  of  said  Clary  duly 
had,  and  being  satisfied  that  the  above  alleged  insane  person  is 
insane  and  a  proper  subject  for  custody  and  treatment  in  an  insti- 
tution for  the  insane  within  the   meaning  of  the  statute,"   and 
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INSANE  PEBSONS  (Continued). 

ordering  "that  the  said  Dennis  G.  Clary  be  and  hereby  is  adjudged 
insane,"  etc.,  is  to  be  eonstrued  as  showing  that  the  hearing  was 
had  in  the  presence  of  ' '  Dennis  G.  Clary, ' '  the  alleged  insane  person, 
and  its  recitals  affirmatively  show  jurisdiction  to  make  the  com- 
mitment.    (Application  of  Clary,  732.) 

S.  Insanity  "within  Meaning  of  Statute" — ^Political  Code. — 
The  finding  that  Clary  was  "insane  and  a  proper  subject  for  custody 
and  treatment  in  an  institution  for  the  insane  within  the  meaning 
of  the  statute,"  was  sufficient  without  expressly  stating  the  par- 
ticular statute  referred  to,  and  is  sufficient  to  include  the  findings 
required  by  section  2217  of  the  Political  Code  as  amended  in  18S1, 
that  he  was  "so  far  disordered  in  his  mind  as  to  endanger  health, 
person,  or  property."     (Id.) 

8.  Eepeal  by  Unconstitutional  Act  Inepfbctivb. — The  act  of  1897, 
held  in  part  unconstitutional  in  In  re  Lambert,  134  Cal.  626,  could 
not  have  the  effect  to  repeal  all  prior  inconsistent  statutes  for  the 
eommitment  of  insane  persons,  though  assuming  to  do  so,  and  the 
former  law  is  left  in  force,  including  sections  2210  to  2218,  inclu- 
sive, of  the  Political  Code,  and  the  act  of  1876  referring  to  the 
Napa  Asylum.     (Id.) 

4.  Habeas  Corpus — ^Eecoveby  from  Insanity. — A  patient  committed 
to  a  state  hospital  for  the  insane  is  entitled  to  be  discharged  from 
further  custody  after  examination  on  habeas  corpus  proceedings, 
and  a  determination  of  his  sanity.  Upon  a  petition  positively 
alleging  that  he  has  recovered  or  is  not  insane,  he  is  entitled  to  a 
preliminary  writ,  in  order  to  inquire  into  the  truth  of  the  allega- 
tion and  discharge  him  if  he  is  found  to  be  sane.  Under  section 
1475  of  the  Penal  Code,  as  amended  in  1905,  the  supreme  court 
has  power  to  make  such  writ  returnable  before  any  superior  judge. 
(Id.) 

See  Criminal  Law,  7,  23,  24. 

INSTBUCTIONS.     See  Criminal  Law,  6-16,  22-24,  68-76;  Negligence, 
6,  20,  23,  25,  33;  Wills,  33-35. 

INTEBEST.    See  Mortgage,  23,  30. 

IBBIGATION  DISTBICT. 

1.  Taxation — ^Telegraph  Line  on  Bailboab  Bight  of  Way. — ^For 
the  purposes  of  the  revenue  of  an  irrigation  district  it  can  only 
tax  real  property  situated  within  the  district;  and  poles,  wires,  and 
other  appliances  constituting  a  telegraph  line  passing  through  the 
district,  belonging  to  a  telegraph  company,  though  situated  upon 
the  right  of  way  of  a  railroad  company,  with  its  permission,  pre- 
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IBBIGATION  DISTRICT  (Continued). 

serve  the  character  of  personal  property,  and,  as  such,  cannot  bs 
taxed  by  the  irrigation  district.  (Western  Union  Telegraph  Com- 
pany Y.  Modesto  Irrigation  Company,  662.) 

2.  Detinition  ow  Pbopebtt  in  General  Bevenue  Aot. — For  the  pur- 
poses of  taxation  in  an  irrigation  district  the  definition  of  real 
and  personal  property  in  the  general  revenue  and  taxation  laws 
of  the  state  must  prevail;  and  under  sections  3617  and  3663  of  the 
Political  Code,  telegraph  lines  cannot  be  assessed  as  improvements 
on  land,  but  must  be  assessed  as  personal  property.     (Id.) 

8.  Bights  op  Assessed  Owner  —  Use  of  Water  tor  Outsidb 
Lands.  —  An  assessed  owner  of  land  entitled  to  the  use  of  water 
in  an  irrigation  district,  and  as  assignee  of  the  water-right 
of  another  owner,  is  not  entitled  to  receive  from  the  irrigation 
district  any  portion  of  his  share  of  water  for  use  on  lands  owned 
by  him  outside  of  the  boundaries  of  the  district;  and  he  cannot 
maintain  an  action  for  damages  for  refusal  of  the  directors  of  the 
irrigation  district  to  distribute  water  for  such  use.  (Jenison  v. 
Bedfield,  500.) 

4.  Object  op  Law  for  Organization  op  Irrigation  Districts  — 
Beclamation  op  Lands  by  Public  Corporation. — The  whole  object 
of  the  legislation  authorizing  the  organization  of  irrigation  dis- 
tricts is  to  enable  owners  of  lands  susceptible  of  irrigation  from  a 
common  source  and  by  the  same  system  of  works  to  form  a  dis- 
trict composed  of  such  lands,  which  district  when  formed  is  a 
public  corporation  for  the  sole  purpose  of  obtaining  and  distributing 
such  water  as  may  be  necessary  for  the  irrigation  thereof,  thus 
enabling  each  one  to  have  for  his  land  in  the  district  the  benefit 
of  a  common  system  of  irrigation,  and  bringing  about  the  reclama- 
tion of  the  land  of  the  district  from  aridity  to  a  condition  of 
suitability  for  cultivation.     (Id.) 

5,  Action  for  Damages  for  Befusal  to  Apportion  Water  for  Out- 
side Lands  —  User  for  Five  Tears  —  Pleading  —  Evidence. — An 
allegation  in  the  complaint  in  an  action  for  damages  for  refusal 
of  an  irrigation  district  to  apportion  part  of  plaintiff 's  share  of  water 
due  from  the  irrigation  district  to  the  irrigation  of  his  land  outside 
the  district,  that  he  had  claimed  the  right  to  use  and  had  used 

^  under  such  claim  upon  such  land  more  than  three  fourths  of  the 

water  allotted  to  him,  and  that  such  use  had  been  adverse  to  the 

i  irrigation  district,  and  with  its  full  knowledge,  was  properly  stricken 
from  the  complaint  as  irrelevant,  and  evidence  offered  in  support 
thereof  was  properly  excluded.  If  it  be  assumed  that  the  statute 
of  limitations  can  run  against  an  irrigation  district,  plaintiff  could 
not  establish  a  right  by  prescription  in  such  action  to  such  use  of 
the  allotted  water,  and  the  allegation  made  cannot  afford  him  any 
ground  upon  which  to  insist  upon  the  continuance  of  the  unwar- 
ranted use.     (Id.) 
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JUDGES. 

1.  Motion  to  Call  in  Anothee  Judge — Affidavit  Chabginq  Bias- 
Belief — Counter  Affidavit  of  Judge. — Upon  a  motion  of  defend- 
ant to  call  in  another  judge  for  alleged  bias,  in  so  far  as  his 
affidavit  avers  his  belief  of  such  bias,  it  amounted  to  nothing,  and 
can  only  be  considered  in  connection  with  the  facts  which  it  states, 
and  where  it  does  not  state  all  the  facts,  or  states  them  incorrectlj, 
it  was  competent  for  the  judge  in  connection  with  another  counter 
affidavit  to  present  his  own  counter  affidavit  stating  the  true  facts 
known  to  him.     (Hoyt  v.  Zumwalt,  381.) 

2.  Insufficient  Showing  of  Bias — Action  of  Judge  while  Prose- 
cuting Attorney. — ^Where,  upon  all  the  facts  stated  in  the  affidavit 
and  counter  affidavits,  nothing  appeared  to  support  defendant's 
motion,  except  the  bare  fact  that  sixteen  years  previously  the  judge, 
while  acting  as  district  attorney,  prosecuted  and  convicted  the 
defendant,  his  father,  and  a  confederate  for  an  aggravated  case  of 
battery,  and  had  then,  in  his  official  capacity,  laid  the  facts  before 
the  governor  for  his  information  when  passing  upon  a  petition 
for  pardon,  no  just  inference  can  be  drawn  from  said  facts  that 
the  judge  could  not  try  this  ease  with  perfect  impartiality.     (Id.) 

JUIXJMENT. 

1.  Appeal — Order  Vacating  Judgment — Service  by  Publication- 
Presumptions. — Upon  an  appeal  from  an  order  vacating  a  judg- 
ment by  default  as  against  a  defendant  served  only  by  publication 
of  sunmions,  made  within  one  year  after  the  rendition  of  the  judg- 
ment, under  section  473  of  the  Code  of  Civil  Procedure,  where  the 
record  consists  only  of  the  original  judgment-roll  and  the  order 
setting  the  judgment  aside,  without  any  bill  of  exceptions,  and  does 
not  disclose  the  ground  on  which  the  motion  was  based,  every 
presumption  is  in  favor  of  the  action  of  the  lower  court,  and  it 
must  be  assumed  that  a  sufficient  showing  was  made  to  warrant 
the  order  setting  aside  the  judgment  as  to  such  defendant.  (Fox  v. 
Townsend,  659.) 

2.  Ground  of  Order  Urged  in  Brief — ^Insufficiency  of  Affidavit 
FOR  Publication.  —  A  statement  in  appellant's  brief  that  the 
ground  of  the  order  setting  aside  the  judgment  was  that  the 
affidavit  for  publication  was  insufficient  in  its  allegations  as  to 
his  residence  out  of  the  state  constitutes  no  part  of  the  record; 
and  though  the  court  is  inclined  to  the  opinion  that  the  affidavit 
was  insufficient  to  confer  jurisdiction  as  to  the  respondent,  the 
question  is  not  necessary  to  be  determined.     (Id.) 

3.  Power  and  Discretion  of  Court — Regularity  of  Proceedings.— 
The  respondent  not  having  been  personally  served  with  summons, 
the  superior  court  had  the  power,  under  section  473  of  the  Code 
of  Civil  ProcedAre,  upon  a  proper  showing  and  in  the  exeveise  of  s 
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sound  discretion,  to  set  aside  the  judgment  as  to  him,  and  to  allow 
him  to  answer  to  the  merits  at  any  time  within  one  year  after  the 
rendition  of  the  judgment,  even  though  the  proceedings  by  publica- 
tion were  entirely  regular  and  the  judgment  was  valid  upon  its 
face.     (Id.) 

4.  Action  foe  Neougbnce — Statement — Death  of  Plaintiff  aftee 
Judgment  for  Him — Common-Law  Rule.— Though  the  common-law 
rule  that  a  personal  action  dies  with  the  person  applies  to  an  action 
for  a  personal  injury  caused  by  negligence  of  a  defendant,  pending 
suit,  that  rule  not  having  been  changed  in  this  state,  yet  that  rule 
is  inapplicable  where  the  death  of  the  plaintiff  occurs  after  a  judg- 
ment in  his  favor  which  has  not  been  vacated.  (Fowden  v.  Pacific 
Coast  Steamship  Company,  151.) 

6.  Suspension  of  Judgment. — The  mere  suspension  of  the  judgment 
for  the  plaintiff  pending  proceeding  on  motion  for  a  new  trial  by 
a  defendant,  which  is  denied,  or  pending  an  appeal  from  the  judg- 
ment and  order  denying  a  new  trial,  does  not  annul  the  judgment  or 
effect  an  abatement  thereof  if  the  judgment  is  not  reversed.     (Id.) 

6.  Joint  Verdict  and  Judgment — New  Trial  as  to  One  Defendant — 
Judgment  not  Wholly  Vacated. — The  fact  that  the  verdict  and 
judgment  for  negligence  were  jointly  entered  against  two  defendants, 
and  that  a  new  trial  was  granted  as  to  one  of  them,  cannot  operate 
to  vacate  the  verdict  and  judgment  in  toto  as  to  both  of  them.  Such 
rule  is  not  the  law  of  this  state,  under  which  verdict  and  judgment 
may  be  given  for  one  of  two  defendants  sued  jointly,  and  against 
another,  if  the  proof  justify  it;  and  if  the  joint  verdict  and  judg- 
ment are  erroneous  as  to  one  they  may  be  vacated  as  to  that  one 
only  and  remain  in  fuU  force  as  to  the  other.     (Id.) 

7.  Presumption  as  to  Language  Employed. — The  language  of  judg- 
ments and  orders  is  not  chosen  by  the  adverse  party,  but  is  official 
and  presumably  fair  and  impartial.  It  is  not  subject  to  the 
common-law  rules  of  pleading  to  secure  to  the  opposite  party  pre- 
cise information  of  the  facts  alleged  against  him.  (Application  of 
Clary,  732.) 

8.  Recitals  of  Jurisdiction — General  Facts  and  Conclusions. — 
When  it  is  considered  necessary  or  proper  to  recite  the  facts  con- 
ferring jurisdiction  to  make  a  judgment  or  order  it  has  been  the 
immemorial  custom  briefly  to  state  the  general  facts  or  general 
conclusions  of  fact  conferring  jurisdiction  of  the  subject-matter 
and  over  the  person  affected;  and  from  the  nature  and  purpose  of 
such  recitals,  they  must  be  given  the  utmost  effect  that  the  lan- 
guage employed  will  warrant.     (Id.) 

9.  Recital  of  Hearing  "Duly  Had*' — Implications. — The  recital 
that  the  hearing  was  *'duly  had"  in  open  court  in  the  presence  of 
the  person  alleged  to  be  insane, .  implies  that  everything  was  done 
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which  the  law  requires  as  essential  to  give  jurisdiction  to  hear 
and  determine  the  matter;  and  implies  that  due  and  lawful  notice 
was  given  thereof  to  the  alleged  insane  person,  and  that  sueh 
giving  of  notice  was  proved  to  the  satisfaction  of  the  court,  and 
IB  equivalent  to  a  finding  to  that  effect.     (Id.) 

See  Appeal,  3;  Contract,  2,  6;  Corporations;  Counties,  5;  Crim- 
inal Law,  1,  2,  35;  Deed,  9;  Demurrer;  Divorce;  Estates  of 
Deceased  Persons,  20,  21;  Parties,  4;  Practice,  ^7;  Water 
and  Water-Bights,  10. 

JUDICIAL  NOTICE,     See  Public  Lands,  1;  Taxation,  2. 

JUEISDICTION.  See  Certiorari;  Corporations,  1-3;  Counties,  4,  5; 
Estates  of  Deceased  Persons,  13,  29,  32;  Insane  Persons,  1; 
Judgment,  8,.  9. 

JUBT  AND  JUEOBS. 

L  Collision  with  Bailboad  Train — Jury  TRiAir—AcrrrAL  Bias  of 
JuBOB — EviDENCB  TO  Bemove  PREJUDICE — ERROR. — ^In  an  action  to 
recover  damages  for  injuries  sustained  bj  collision  of  plaintiff's 
wagon  with  a  railroad  train  at  a  street  crossing,  a  challenge  to  a 
juror  for  actual  bias,  who  stated  that  he  had  an  abiding  prejudice 
against  that  class  of  cases,  and  that  the  evidence  in  the  particular 
case  must  be  sufficient  to  overcome  such  prejudice,  was  erroneouslj 
overruled.     (Fitts  v.  Southern  Pacific  Company,  310.) 

2.  CoNSTiTDTiONAL  BiGHT  UPON  JuRY  TRIAL. — The  Constitutional  right 
to  the  trial  of  a  case  before  an  unbiased  and  unprejudiced  jury  is  not 
afforded  to  a  party  when,  over  his  protest,  a  juror  is  retained  who 
confessedly  enters  upon  the  trial  thereof  with  such  prejudice  against 
actions  of  that  kind  that  the  evidence  must  not  merely  preponderate, 
but  must  be  strong  and  positive  enough  to  overcome  his  antecedent 
prejudice.     (Id.) 

See  Criminal  Law,  16,  19,  20,  31,  47-49,  51. 
LACHES.    See  Mandamus,  1;  Mortgage,  16,  2L 

LAND. 

L  Accretions  to  Lani>—Islani>— Ownership. — Accretions  from  pri- 
vate land  on  the  bank  of  a  river  by  which  it  is  bounded  belong  to 
the  owner  jof  the  land ;  but  land  formed  by  accretions  from  an  island 
in  the  center  of  the  river  toward  such  bank,  and  yet  leaving  a 
depression  or  slough  which  divides  the  island  from  the  mainland, 
is  the  property  of  the  state.     (Glassell  v.  Hansen,  511.) 
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LAND  (Continued). 
2.  Decision  upon  Formzb  Appeal — New  Trial — Erbob  in  Evidence. 
— Where  issues  were  joined  as  to  whether  the  land  in  controversy 
was  formed  by  accretions  from  the  mainland  or  from  the  island, 
and  upon  a  former  appeal  the  law  was  properly  declared,  but  the 
judgment  and  order  denying  a  new  trial  were  reversed  in  general 
terms,  the  issues  were  to  be  whoUy  tried  anew;  and  it  was  error 
for  the  court  to  refuse  to  allow  the  plaintiff  to  introduce  evidence 
to  the  effect  that  the  accretions  were  formed  from  the  mainland 
toward  the  island,  on  the  ground  that  that  question  had  become 
the  law  of  the  case.     (Id.) 

See  Public  Lands;   Swamp  and  Overflowed  Lands. 
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License  Tax  por  Bevenub — Repeal  of  County  Ordinance — ^Ille- 
gal Arrest — Payment  under  Dubess  and  Protest — Recoveby 
Back. — ^Where  a  county  ordinance  passed  under  the  County  Govern- 
ment Act  of  1897,  imposing  license  taxes  for  revenue,  was  repealed 
by  section  3366  of  the  Political  Code,  adopted  March  23,  1901,  no 
license  tax  for  revenue  thereunder  could  be  thereafter  enforced; 
and  where  the  appellants  were  thereafter  illegally  arrested  for  mis- 
demeanor for  non-compliance  with  such  ordinance,  a  payment  under 
duress  and  protest  to  prevent  criminal  proceedings  thereunder  was 
involuntary,  and  may  be  recovered  back  from  the  county  after  its 
rejection  of  a  daim  therefor.  (Wheeler  v.  County  of  Plumas,  782.) 
BiQHT  to  Acqxhttal  IiiMATEBiAL. — The  fact  that  the  appellants 
were  entitled  to  an  acquittal  upon  any  criminal  trial  under  the 
ordinance,  cannot  affect  the  duress  by  reason  of  the  arrest  and 
threatened  criminal  proceedings.  They  were  not  required  to  in- 
cur the  hazard  of  a  magistrate's  decision  upon  the  validity  of  the 
ordinance.     (Id.) 

Deposit  with  Thibd  Pebson  undeb  Dubess — Final  Payment  to 
Effsot  Release. — ^The  fact  that  the  money  sought  to  be  recovered 
back  was  deposited  with  a  third  person  under  duress  and  protest, 
and  was  finally  paid  by  such  third  person  into  the  county  treasury 
upon  demand  of  the  county,  and  under  protest,  to  prevent  further 
criminal  proceedings,  did  not  render  the  final  payment  less  in- 
voluntary or  compulsory  than  the  original.  (Id.) 
License  Fee — Action  by  County — Obdinance  Reoulatino  Sheep 
Business — Sufficiency  of  Complaint— Default  Judgment. — ^In 
an  action  by  a  county  to  recover  a  license  fee  for  conducting  the 
business  of  grazing,  herding,  and  pasturing  sheep  and  lambs,  under 
a  county  ordinance  regulating  the  business  under  the  police  power 
granted  by  the  constitution  and  by  section  3366  of  the  Political 
Code,  where  the  judgment  was  by  default,  after  a  demurrer  to  the 
complaint  was  overruled  and  the  complaint  stated  a  sufficient  cause 
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of  action  under  the  rules  of  law  applicable  thereto,  as  laid  down 
in  County  of  Plumas  v.  Wheeler,  antCf  p.  758,  the  court  properly- 
overruled  the  demurrer  to  the  complaint,  and  the  judgment  must 
be  affirmed.     (County  of  Sierra  v.  Flanigan,  769.) 

5.  License  Taxes — County  Ordinance  Bepealed  by  Legislation — 
Cessation  op  Eight  op  Action. — ^Where  a  county  ordinance  imposing 
license  taxes  for  revenue,  adopted  May  31,  1900,  was  repealed  by 
the  act  of  the  legislature  of  March  23,  1901,  adding  section  3366 
to  the  Political  Code,  allowing  license  taxes  for  the  purpose  of 
regulation  and  not  otherwise,  the  right  of  action  to  enforce  license 
taxes  imposed  under  the  ordinance  ceased.  (County  of  Sierra  v. 
Flanigan,  770.) 

6.  License  Fee — Action  by  County — Ordinance  Regulating  Sheep 
Business — Police  Power — Sufficiency  of  Complaint. — In  an  ac- 
tion by  a  county  to  recover  a  license  fee  for  conducting  the  busine^ 
of  raising,  grazing,  herding,  and  pasturing  sheep  on  lands  within 
the  county,  under  a  county  ordinance  purporting  to  regulate  the 
business,  under  the  police  power  granted  by  section  11  of  article  XI 
of  the  constitution,  and  by  section  3366  of  the  Political  Code, 
where  the  judgment  was  for  the  defendant  after  demurrer  sustained 
to  the  complaint,  if  the  ordinance  in  question  does  not  appear  upon 
its  face  to  be  invalid,  the  order  sustaining  the  demurrer  cannot  be 
upheld,  and  the  judgment  rendered  thereupon  cannot  be  upheld. 
(County  of  Plumas  v.  Wheeler,  758.) 

7.  Effect  of  Code  Provision. — The  effect  of  section  3366  of  the 
Political  Code  was  to  cut  off  the  power  before  possessed  by  counties 
under  the  County  Government  Act  to  collect  a  license  tax  for 
revenue  and  to  restrict  the  licensing  power  to  matters  of  regulation 
alone,  in  pursuance  of  the  police  power.     (Id.) 

8.  Extent  of  Police  Power. — The  police  power  is  an  extensive  one, 
and  in  its  exercise  a  wide  discretion  is  necessarily  committed  to 
the  legislative  body  in  which  it  is  vested,  though  the  legislative 
determination  is  not  conclusive,  and  the  rights  of  property  cannot 
be  invaded  under  the  guise  of  police  regulation,  if  its  manifest 
object  is  otherwise.  The  question  in  each  case  is  whether  there 
has  been  an  exercise  of  reasonable  discretion,  or  whether  the 
legislative  action  is  a  mere  excuse  for  an  unjust  discrimination  or 
the  oppression  or  spoliation  of  a  particular  class.     (Id.) 

9.  Regulation  by  Means  of  License  Fee  —  Reasonableness  op 
Charge. — The  power  to  regulate  a  business  may  be  exercised  by 
means  of  a  license  fee  or  charge,  provided  its  amount  is  not  more 
than  is  reasonably  necessary  for  the  regulation  of  the  business, 
considering  the  necessary  or  probable  expenses  incident  to  the  licens- 
ing, inspection,  and  enforcement  of  the  ordinance  under  a  proper 
system  of  supervision  and  police  surveillance,  including  the  labor 
of  officers  and  other  expenses  thereby  incurred,  and  all  the  incidental 
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consequences  that  may  be  likely  to  subject  the  public  to  cost,  in 
relation  to  the  business  regulated.     (Id.) 

10.  Question  of  Fact. — Where  the  license  fee  is  not  so  obviously  ex- 
cessive as  to  lead  irresistibly  to  the  conclusion  that  it  is  imposed 
for  revenue  purposes,  the  reasonableness  of  the  charge  for  expenses 
ia  a  question  of  fact  for  the  determination  of  the  jury,  in  view  of 
the  conditions  shown  to  exist  in  the  county  imposing  the  fee.     (Id.) 

11.  Presumption  m  Favob  op  Ordinance — Fee  not  Clearly  Exces- 
sive.— The  presumption  is  in  favor  of  the  reasonableness  and 
validity  of  the  charge.  The  county  must  be  deemed  at  liberty  to 
make  the  charge  large  enough  to  cover  any  reasonably  anticipated 
expenses,  and  is  not  limited  to  the  exact  amount  of  the  expense 
as  it  may  subsequently  develop.  It  cannot  be  said  as  matter  of 
law  that  a  license  fee  of  ten  cents  per  head  on  sheep  and  lambs 
goes  beyond  any  reasonable  limits  allowed  under  the  rules  of  law. 

(Id.) 

12.  Action  bt  C!ounty. — The  right  of  action  given  by  the  ordinance 
*         to  the  county  does  not  show  that  the  license  fee  is  for  revenue. 

Section  3366  of  the  Political  Code  expressly  authorizes  the  county 
to  fix  the  rate  of  the  license  tax  for  police  regulation,  and  to 
provide  for  collection  of  the  same  by  suit  or  otherwise.  (Id.) 
IS,  Prohibition  op  Business  without  License  —  Ordinance  Con- 
strued WITH  Penal  Code — ^"Law  op  this  State." — The  mere  fact 
that  the  county  ordinance  does  not  in  terms  make  it  illegal  to  carry 
on  the  business  regulated  unless  a  license  be  first  procured  is  not 
material.  A  county  ordinance  is  a  "law  of  this  state,"  within 
the  meaning  of  section  435  of  the  Penal  Code,  making  it  a 
misdemeanor  for  any  person  to  commence  or  carry  on  any  business 
for  which  "a  license  is  required  by  any  law  of  this  state,  without 
taking  out  or  procuring  the  license  prescribed  by  such  law."  The 
county  ordinance  is  to  be  read  in  connection  with  that  section, 
and  so  construed  is  8u£9cient  to  prohibit  such  business  and  to  attach 
a  penalty  to  the  commission  of  the  prohibited  act.     (Id.) 

MANDAMUS. 

1.  Municipal  Corporation — ^Non-User  op  Pranchtsb — Laches  no  Bar 
to  Mandamus. — The  doctrine  of  laches  and  limitation  as  a  bar  to 
mandamus,  is  inapplicable  to  the  non-user  of  the  franchise  of  a 
municipal  corporation  which  does  not  affect  its  existence,  where 
the  object  of  the  mandamus  proceeding  is  to  compel  the  election  of 
its  officers  as  provided  by  statute^     (Elliott  v.  Pardee,  516.) 

2.  Mandamus  to  Governor — Statutory  and  Ministerial  Duty. — So 
long  as  a  municipal  corporation  of  the  sixth  class  exists  and  fails 
to  eleei  officers,  the  requisite  number  of  its  electors  are  entitled, 
luder  the  aet  of  March  14,  1885,  to  petition  the  governor  to  appoint 
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MANDAMUS    (Continued). 

•  election  eommissioneni  to  provide  for  an  election.  Thongb  the 
governor  has  the  right  to  pass  upon  the  truth  of  the  petition,  it 
is  his  statutory  dutj  to  do  so,  and  if  he  finds  the  petition  to  be 
true,  it  is  his  ministerial  duty  to  appoint  the  commissioners,  and 
if  he  refuses  to  act  in  anj  manner  upon  the  petition  he  m&j  be 
eompelled  by  mandamiu  to  perform  his  statutory  and  ministerial 
duty.  (Id.) 
See  Criminal  Law,  3-5;   Estates  of  Deceased  Persons,  35. 

MASTER  AND  SERVANT.    See  Injunction^  3-5;  Negligence,  7-10,  Id, 
24-27,  28-33. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIEN. 

1.  Lien  of  Conthaotob  —  SubstantiaIi  Compliance  —  Tuvial  Im- 
perfection—  Question  of  Fact  —  Becoupment.  —  In  an  action 
by  a  contractor  to  foreclose  a  lien  upon  the  structure,  where 
there  is  a  substantial  completion  of  the  work  contracted  for  in  ' 
good  faith,  a  trivial  imperfection  cannot  prevent  the  enforcement 
of  the  lien.  What  constitutes  a  trivial  imperfection  is  a  question  of 
fact  in  each  instance;  and  if  the  omission  or  imperfection  is  so 
slight  that  it  cannot  be  regarded  as  an  integral  or  substantive  part 
of  the  original  contract,  and  the  other  party  ean  be  compensated 
by  a  recoupment  for  damages,  the  contractor  does  not  lose  his  right 
of  action.     (Schindler  v.  Qreen,  752.) 

2.  Contract  without  Specifications  —  Buildinq  Booms  undes 
Baised  House — Windows  out  of  Auonment — Compensation — 
Findings  Conclusive. — ^Where  the  contract  was  without  plans  or 
specifications,  to  do  the  carpenter-work  in  raising  a  house  and 
putting  two  basement-rooms  beneath  it,  and  the  findings  and  judg- 
ment were  for  the  plainti£F,  a  special  finding  that  the  two  windows 
placed  by  plainti£F  were  out  of  alignment  with  those  in  the  upper 
story,  and  that  such  placing  of  them  was  not  workmanlike,  bat 
was  a  trivial  imperfection,  which  was  remedied  by  the  owner  at 
a  cost  of  seven  and  one  half  dollars,  which  sum  was  deducted  from 
plaintiff's  claim,  and  judgment  rendered 'for  the  residue,  the  finding 
that  the  imperfection  was  trivial  implies  a  finding  that  the  work 
was  substantially  completed  by  the  contractor  in  good  faith,  and 
such  findings,  based  upon  evidence  to  sustain  thenii  are  conclusive. 
(Id.) 

MEBGEB.    See  Mortgage,  7. 

MINES  AND  MINING. 

1.  Mining  Claim — ^Validitt  of  Location— Mtntno  Bulb— Failuis  to 
Do  Annual  Work— Besumption^Law  of  Case. — Where  the  vaUd- 
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MINES  and  mining   (CJontinued). 

ity  of  the  original  location  of  plaintiffs'  mining  claim,  though  it 
failed  to  comply  with  a  local  mining  rule,  and  the  invalidity  of  an 
adverse  location  thereof  for  plaintiffs'  failure  to  do  the  requisite 
amount  of  annual  work,  made  after  plaintiffs  had  in  good  faith 
resumed  work,  were  determined  by  this  court  upon  a  former  appeal, 
such  determination  is  the  law  of  the  case.  (Emerson  y.  Yosemite 
Gold  Mining  and  Milling  Company,  50.) 
2.  Support  of  Finding — Conplictino  Evidence. — ^Where  the  court 
found,  upon  conflicting  evidence,  that  the  plaintiffs  had  resumed 
work  before  the  adverse  location,  its  determination  is  conclusive 
upon  this  appeaL  (Id.) 
8.  Claims  of  Forfeiture  bt  Co-Owners — ^Defense  of  Prior  Trans- 
fer— Improper  Bebuttal — Becord  not  Bes  Adjudicata.— Where 
plaintiffs  claimed  a  forfeiture  by  coowners  for  failure  to  con- 
tribute to  annual  work,  and  defendant  relied  upon  a  transfer  from 
such  co-owners  prior  to  the  notice  to  them  to  contribute,  plaintiffs 
were  improperly  allowed  in  rebuttal  to  introduce,  as  an  estoppel  of 
record  against  the  defendant,  the  judgment-roll  in  an  action  to 
which  defendant  was  a  party,  brought  by  plaintiffs  as  alleged  suc- 
eessors  in  interest  of  the  judgment  debtors,  including  such  co-owners, 
to  redeem  from  a  sale  under  the  foreclosure  of  a  mortgage,  the 
judgment  showing  that  redemption  was  permitted  to  plaintiffs  as 
such  successors,  where  there  is  nothing  in  the  record  to  indicate  that 
the  precise  question  of  the  forfeiture  by  such  co-owners  was  directly 
involved  and  adjudicated.     (Id.) 

4.  Matter  Adjudged— Bight  of  Bedemption — ^Paet  Ownership. — 
The  matter  adjudged  was  merely  the  plaintiffs'  right  to  redeem 
the  whole  of  the  property  from  the  foreclosure  sale,  and  all  that 
it  was  necessary  for  them  to  prove  to  sustain  such  right  was  that 
they  were  successors  in  interest  of  one  or  more  of  the  judgment 
debtors  in  some  part  of  the  property;  and  the  judgment  is  con- 
elusive  only  of  that  which  was  essential  to  support  such  right.    (Id.) 

5.  Mining  Claims — ^Location  of  Vein. — The  validity  of  the  location  of 
quartz  mining  claims  under  the  Mining  Law  of  May  10,  1872, 
depends  upon  a  substantial  compliance  by  the  locator  with  the 
requirements  of  that  act,  including  the  discovery  of  a  vein,  the 
marking  of  the  location  so  that  the  surface  boundaries  can  be 
readily  traced,  and,  if  the  locator  is  to  acquire  any  extralateral 
rights  on  the  dip  of  the  vein,  that  the  end-lines  of  his  location 
should  be  paralleL     (Daggett  v.  Yreka  Mining  and  Milling  Com- 

.  pany,  357.) 
0.  Notices  of  Location — Aor  of  Oongress^Local  Law. — The  act  of 
Congress  does  not  require  any  posting  or  recording  of  notice  of  loca- 
tion; but  it  merely  permits  the  enactment  of  local  laws  regulating 
that  matter,  with  the  proviso  that  every  notice  of  location,  in  order 
to  have  any  legal  efleet,  must  contain  required  particulars.     In 
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the  absence  of  local  law,  there  is  nothing  to  give  any  definite  legal 
effect  to  the  posting  and  recording  of  notices  of  location.     (Id.) 

7.  Notices  as  Acts  in  Pais  —  Customs  of  Miners  —  Item  of  Evi- 
dence.— Notices  of  location  not  required  by  local  law  are  of  no 
value  except  as  acts  in  pais,  to  be  considered  in  connection  with 
the  well-known  customs  and  practices  of  mining  prospectors,  as 
an  item  of  evidence  upon  the  question  of  compliance  with  the 
Mining  Law  in  respect  to  the  marking  of  the  surface  location  so 
that  its  boundaries  can  be  readily  traced.     (Id.) 

8.  Certified  Copies  op  Notices — Proof  of  Marking  of  Boundaries. — 
Certified  copies  from  the  record  of  the  notices  of  location,  if  there 
is  no  law  behind  them  to  give  them  effect,  are  not  competent 
evidence  to  prove  even  that  they  had  been  posted  on  the  groimd, 
and  are  much  less  competent  to  prove  the  actual  erection  of  the 
monuments  therein  called  for.  The  only  competent  evidence  of  the 
marking  of  boundaries  is  that  of  witnesses  who  saw  the  monuments 
placed,  or  who  saw  them  standing  after  being  placed.     (Id.) 

9.  Map  Showing  Swinging  Location  —  Departure  from  Known 
Data. — A  map  showing  a  swinging  location  to  include  the  ground 
in  dispute,  which  departs  from  the  notices  of  location  and  the 
existing  monuments  and  the  croppings  of  the  vein  at  every  point 
except  the  point  of  beginning,  and  instead  of  a  square  location  of 
about  fifteen  hundred  feet  in  length  and  six  hundred  feet  in  width, 
as  originally  intended,  makes  a  lozenge-shaped  location,  with  end- 
lines  seven  hundred  and  twenty  feet  long  instead  of  six  hundred 
feet,  and  side-lines  one  thousand  one  hundred  and  eighty-eight  feet 
long,  and  thus  departs  vndely  from  the  certain  data  established  by 
the  best  evidence  plaintiffs  have  to  offer  to  prove  the  orginal 
location  of  their  claims,  cannot  be  accepted  as  any  evidence  of 
such  location.     (Id.) 

10  Eeadjustment  of  End-Lines  to  Course  and  Dip  of  Vein — Inteb- 
vening  Rights  Fixed  by  Line  of  Monuments. — ^Although  before 
a  patent  and  before  an  adverse  right  has  accrued  end-lines  may 
be  readjusted  to  conform  to  the  true  course  and  dip  of  a  vein, 
yet  this  can  only  be  done  by  re-marking  the  surface  location,  so 
that  its  boundaries  may  be  readily  traced.  It  is  the  line  fixed 
by  the  monuments,  and  not  the  line  indicated  by  the  dip  of  the 
vein,  that  controls  in  favor  of  intervening  rights.     (Id.) 

IL  Old  Claims — Presumption — Poucy  of  Law — ^Preservation  and 
Bestoration  of  Monuments. — No  presumption  can  be  indulged  that 
old  claims  which  have  been  worked  for  years,  and  upon  which 
no  sufficient  boundary-marks  can  be  found,  must  havs  been  properly 
defined  by  visible  monuments,  which  have  been  removed  and 
destroyed,  either  by  fraud  or  by  the  action  of  the  elements.  Such 
presumption  is  contrary  to  the  policy  of  the  Mining  Law,  which 
requires  boundaries  %o  be  elearly  defined  by  monuments,  to  enable 
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subsequent  claimants  to  locate  with  safetj  upon  the  residue  by 
preventing  the  swinging  and  floating  of  earlier  locations.  To 
subserve  this  policy,  and  as  matter  of  simple  justice,  the  locators 
are  required  not  only  to  mark  their  location  when  made,  but  also 
to  use  reasonable  diligence  in  preserving  and  restoring  their  bound- 
ary monuments,  as  occasion  may  require.     (Id.) 

12.  Old  Monuments  Partially  Found — Waiver  of  Objection  to  Cer- 
tified Copies  of  Notices — Effect  as  Evidence. — Where  portions 
of  the  old  monuments  are  found  upon  the  ground,  and  objection 
to  the  admission  of  certified  copies  of  the  notices  of  location  was 
waived,  they  must  be  treated  as  evidence  in  the  case,  so  far  as 
they  tend  to  prove,  together  with  the  remaining  monuments  on  the 
ground,  that  the  boundaries  were  properly  marked  at  the  time  of 
location.  In  this  view  they  are  to  be  considered  as  determining 
at  most  what  they  state;  and  where  they  establish  parallel  end-lines 
which  do  not  include  the  ground  in  dispute,  they  must  be  given 
that  effect.     (Id.) 

18.  Verdict  Unsustained  by  Evidence — End-Lines  not  Shown  to  Be 
Parallel.— Where  there  was  no  evidence  to  show  that  the  location 
of  the  end-lines  included  the  disputed  ground,  or  that  the  end-lines  - 
including  it  were  located  as  parallel,  the  verdict  in  favor  of  the 
plaintiff  for  nominal  damages  was  entirely  unsupported  by  the 
evidence,  and  cannot  be  permitted  to  stand.     (Id.) 

14.  Evidence  of  Trespass — Pleading. — Though  the  evidence  of  the 
trespass  was  not  precluded  by  the  fact  that  the  complaint  did  not 
aver  a  trespass  on  the  dip  of  the  vein,  where  the  defendant  was  not 
misled  by  a  general  averment  of  trespass  upon  plaintiffs'  premises, 
yet  where  the  complaint  alleged  a  trespass  upon  premises  described 
which  did  not  include  the  disputed  ground,  objection  thereto  should 
have  been  sustained  on  that  ground,  if  urged,  but  not  having  been 
urged,  it  might  have  been  obviated  by  amendment.     (Id.) 

15.  Specific  Averments  in  Trespass.— Though  it  is  not  strictly  neces- 
sary in  an  action  of  trespass  on  plaintiffs'  mining  claim  to  allege 
that  the  mining  was  done  on  the  dip  of  a  vein  having  its  apex 
in  such  claim,  and  that  the  end-lines  were  parallel,  it  is  better  to 
allege  the  facts  specifically,  to  present  the  issues  more  definitely 
and  prevent  surprise.     (Id.) 

16.  Evidence  of  Identity  of  Vein — ^Burden  of  Proof — Support  of 
Finding. — The  burden  was  upon  plaintiffs  to  establish  the  identity 
of  the  vein  trespassed  upon  with  that  having  its  apex  in  plaintiffs' 
claim,  but  in  establishing  it  they  were  not  required  to  trace  or 
open  the  workings.  Held,  that  the  burden  of  proof  was  sufficiently 
supported  to  sustain  a  finding  as  to  the  identity  of  the  vein.     (Id.) 

17.  Mining  Claims — Location  of  Quartz  Claim — Insufficient  Becord 
OF  Notice. — The  record  of  a  notice  of  location  of  a  quartz-mining 
claim,  which  is  required  to  be  recorded,  is  invalid  under  section 
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2324  of  the  Bevieed  Statutes  of  the  United  States,  where  it  eon- 
tains  no  deeeription  of  the  ehum  hj  reference  to  any  natoral  object 
or  permanent  monument  bj  which  it  might  be  identified.  (Mutch- 
mor  ▼.  McCarty,  603.) 

18.  AcnoM  TO  Quiet  Tttlk— Etidencb— Eftict  or  Bkoobd  op  Konci. 
— ^In  an  action  to  qniet  title  to  a  quartz  elaim,  as  against  the 
owners  of  a  placer  patent,  under  a  prior  location,  the  record  of  the 
notice  of  location  of  the  quartz  claim,  if  it  be  assumed  to  be 
yalid,  can  prove  nothing  beyond  the  fact  of  its  record,  and  is  not 
evidence  that  it  was  posted  on  the  ground,  or  that  the  Bevised 
Statutes  of  the  United  States  were  complied  with  by  the  plaintiif 
in  making  the  location  or  in  work  on  the  daim.     (Id.) 

19.  Insufficient  Evidengx  of  Ck)MPLiANcs  with  Law  bt  Locatob — 
SiTPPOBT  of  Findings  and  Judgment. — In  such  action,  where  there 
was  no  satisfactory  evidence  of  compliance  with  the  law  by  the 
locator,  and  the  evidence  tended  to  show  that  the  seam  of  quarts 
was  small,  and  carried  a  very  small  percentage  of  gold,  and  there 
was  no  evidence  that  in  any  year  one  hundred  dollars'  worth  of 
work  was  done  upon  it  by  the  locator,  or  that  any  work  was  dona 
thereupon  for  eight  years  prior  to  the  commencement  of  the  action, 
or  that  plaintiff  was  in  actual  possession  of  the  claim  when  the  suit 
was  brought,  the  evidence  is  insufScient  to  sustain  the  action,  and 
findings  and  judgment  for  the  defendant  will  not  be  disturbed  upon 
appeaL     (Id.) 

20.  Placer  Patent— Known  Veins — ^Meaning  of  Law. — Although  a 
placer  patent  can  carry  no  veins  of  value  known  to  exist,  yet  a 
quartz  claim  which  contains  so  small  a  percentage  of  mineral  as 
to  be  of  no  value  for  mining  purposes  is  not  a  known  vein  within 
the  meaning  of  the  law,  and  the  placer  patent  carries  it.     (Id.) 

21.  Question  of  Fact. — ^The  question  whether  a  known  vein  within 
the  limits  of  the  placer  patent  is  of  any  practical  value  is  always 
a  question  of  fact  for  the  jury,  or  for  the  court  in  the  absenoe 
of  a  jury.     (Id.) 

22.  Location  after  Application  for  Placer  Patent — Support  of 
Adverse  Finding, — Where  plaintiff  claimed  under  location  of  veins 
made  after  the  application  for  the  placer  patent,  and  failed  to 
prove  that  any  of  the  veins  claimed  by  him  could  ever  be  expected 
to  pay  the  cost  of  extracting  the  same,  and  there  was  a  preponder- 
ance of  evidence  that  at  the  date  of  such  application  they  were 
generally  regarded  as  valueless,  and  have  since  proven  to  be  so, 
the  finding  against  plaintiff's  claim  and  in  favor  of  the  defendant 
is  supported  by  the  evidence.     (Id.) 

23.  Ceoss-Examination  of  Defendant  —  Discretion  —  Immaterial 
Knowledge  of  Veins. — It  was  discretionary  for  the  court  to 
exclude  questions  asked  by  plaintiff  of  the  defendant  on  cross- 
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examination  which  were  not  proper  eross-ezaminationy  but  which 
practically  sought  to  make  defendant  plaintiff's  own  witness  to 
prove  defendant's  previous  knowledge  of  veins,  which  was  immate- 
rial, where  it  appears  that  defendant  was  merely  a  grantee,  and  the 
only  proper  question  of  knowledge  was  that  of  his  grantor  or  of 
miners  generally,  and  where  it  had  already  been  shown  that  the 
veins  were  of  no  value,  and  not  within  the  meaning  of  the  law.   (Id.) 

See  Negtigenea,  24-27. 
MOBTGAGES. 

1.  MOETQAOB   BT    GUAEDIAN — STATUTE    OF    LnflTATIONS. — ^An  actlou  tO 

enforce  a  mortgage  executed  by  a  guardian  as  an  equitable  lien 
upon  the  property  of  the  minor  wards,  which  is  brought  seven  years 
after  the  cause  of  action  accrued  upon  the  note  attempted  to  be 
■ecured  thereby,  is  barred  by  the  statute  of  limitations.  (Banks 
V.  Stockton,  599.) 

2.  Money  Borrowed  to  Eedeem  Property  of  Wards — ^Mutual  Mis- 
take AS  TO  Validity  of  Mortoaoe— Discovery. — The  facts  alleged 
that  the  money  was  borrowed  by  the  guardian  from  the  plaintiff 
to  redeem  the  property  of  the  minor  wards  from  sale  under  fore- 
closure of  a  prior  mortgage  executed  by  their  father  in  his  lifetime, 
and  that  there  was  a  mutual  mistake  of  the  plaintiff  and  the 
guardian  as  to  the  validity  of  the  mortgage  which  was  discovered 
within  three  years,  cannot  save  the  bar  of  the  statute  against  the 
enforcement  of  any  lien,  where  the  action  was  not  commenced 
within  the  time  it  would  have  had  to  be  brought  if  the  mortgage 
were  valid.     (Id.) 

8.  Loss  OF  Incidental  Equitable  Bights. — Whatever  equitable 
rights  of  subrogation  to  the  rights  of  the  original  mortgagee, 
the  plaintiff  may  have  had  by  reason  of  the  facts  alleged,  those 
rights  were  available  only  in  aid  of  the  enforcement  of  the  claim 
evidenced  by  the  note  and  mortgage  of  the  guardian,  and  where 
the  bar  of  the  statute  attached  to  that  claim,  such  incidental 
equitable  rights  were  lost     (Id.) 

4.  Foreclosure  of  Mortgagoe — Parties  —  Wife  Having  Homestead 
Claim — Question  of  Validity. — ^If  the  wife  of  the  mortgagor  has  a 
valid  homestead  claim  subject  to  the  mortgage,  she  is  a  necessary 
party  to  a  suit  for  the  foreclosure  of  the  mortgage,  else  she  is  not 
bound  by  the  decree;  but  if  her  homestead  claim  is  itself  invalid, 
the  omission  to  make  her  a  party  is  without  significance.  (Jones  v. 
Gunn,  687.) 

5.  Invalid  Homestead  Claim — ^Insufficient  Description,  of  Lands 
Claimei>— Estimate  of  Cash  Value. — A  homestead  claim  of  a 
wife  which  describes  certain  land,  and  claims  also  ''other  lands," 
and  "all  lands  owned  by  her  husband  in  said  township"  referred 
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to  in  the  description  given,  without  any  other  description,  is  in- 
sufficient in  the  description  of  other  lands,  and  an  estimate  of  the 
actual  cash  value  **of  said  property"  includes  the  other  lands  not 
properly  described;  and  there  being  no  separate  estimate  of  the 
cash  value  of  the  lands  specifically  described,  the  other  lands  cannot 
be  rejected  as  surplusage,  but  the  claim  must  be  declared  invalid 
for  non-compliance  with  the  Homestead  Law.     (Id.) 

6.  Belease  to  Make  Trustee  Sale  ErFEcrivE  —  Bi(?hts  of  Mobt- 
GAGOR  —  Absence  of  Consent  —  Non-Liabiuty  for  Deficiency. 
— ^Land  mortgaged  is  primarily  liable  for  the  debt,  and  the  mort- 
gagor is  entitled  to  insist  that  the  mortgagee  shall  not  by  releasin/j 
the  land  which  should  be  made  to  pay  the  debt  throw  upon  him  a 
personal  liability  therefor;  and  where  the  mortgage  was  released 
in  order  to  make  a  sale  under  a  deed  of  trust  effective,  in  being 
clear  of  all  encumbrances,  the  estate  of  the  deceased  mortgagor,  not 
consenting  thereto,  cannot  be  made  liable  for  any  deficiency  arising 
in  application  of  the  proceeds  of  sale  to  the  mortgage  debt.  (Cris- 
man  v.  Lanterman,  647.) 

7.  Mortgage  not  Superseded  by  Deed  of  Trust  —  Intention  op 
Parties. — A  deed  of  trust  does  not  necessarily  supersede  or  merge 
a  prior  mortgage.  Whether  such  merger  takes  place  or  not  is  a 
question  of  the  intention  of  the  parties,  and  where  the  language 
of  the  deed  of  trust  indicates  an  intention  that  the  mortgage  should 
continue  to  exist,  it  cannot  be  deemed  that  the  new  security  sup- 
planted or  merged  the  old.     (Id.) 

8.  Finding — Absence  of  Consent  to  Belease — Agreed  Statement — 
Evidential  Facts — Ultimate  Fact. — ^A  finding  of  the  ultimate  fact 
of  the  absence  of  the  consent  of  the  estate  of  the  deceased  mortgagor 
to  the  release  of  the  mortgage  was  properly  made  where  an  agreed 
statement  of  facts  set  forth  merely  evidentiary  matter  from  which 
the  ultimate  fact  might  be  found  either  way.     (Id.) 

9.  Estate  not  Estopped— Attendance  of  Executor  at  Sale — ^Action 
IN  Individual  Interest. — ^Where  the  proposed  sale  by  the  trustee 
clear  of  all  encumbrances  was  attended  by  the  executor,  who  was 
also  interested  as  co-maker  on  one  of  the  notes  secured,  it  in  no  way 
infringed  upon  the  rights  of  the  estate,  even  if  it  be  assumed  that 
he  attended  it  also  in  his  representative  capacity.  The  release  of 
the  mortgage  by  the  voluntary  act  of  the  mortgagee  would  not 
injure,  but  would  benefit,  the  estate;  and  the  non-action  of  the 
executor  as  such  could  not  mislead  the  mortgagor  or  estop  the 
estate  from  showing  that  the  release  was  not  consented  to  by  the 
estate,  where  it  appears  that  the  sole  action  taken  by  him  waa 
for  his  own  individual  interest,  in  demanding  that  the  prooeedB  of 
•ale  be  applied  first  to  his  own  debt.    (Id.) 
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10.  Effect  of  Release— Reservation  of  Liability  of  Estate — Estop- 
pel OF  Mortgagee. — The  fact  that  the  executors  of  the  mortgagee, 
in'  executing  the  release  of  the  mortgage,  expressly  reserved  all 
rights  against  the  estate  of  the  deceased  mortgagor  for  the  unpaid 
balance,  did  not  prevent  the  release  from  being  effective,  and  the 
circumstances  under  which  it  was  given  estop  the  executors  of  the 
mortgagee  from  denying  that  the  release  was  executed  as  against 
the  purchaser  under  the  deed  of  trust.     (Id.) 

11.  Application  of  Proceeds  op  Sale. — The  voluntary  application  of 
the  proceeds  of  the  sale  by  agreement  of  other  parties  cannot  bind 
the  purchaser.  The  payment  not  being  voluntary,  neither  the 
debtor  nor  the  creditor  had  the  right  to  direct  the  application 
of  the  proceeds,  but  it  was  to  be  made  by  the  court  according  to 
the  equities  of  the  case.     (Id.) 

12.  Foreclosure  of  Mortgage  —  Necessary  Parties  —  Grantee  op 
Mortgagor — Continuance  of  Mortgage. — A  grantee  of  the  mort- 
gagor whose  deed  was  recorded  before  the  commencement  of  a  suit 
to  foreclose  the  mortgage  was  a  necessary  party  to  the  action,  and 
his  title  is  not  affected  hj  the  foreclosure;  but  the  mortgage  con- 
tinues as  to  him  as  if  there  had  been  no  foreclosure.  (Bums  v. 
Hiatt,   617.) 

13.  Action  by  Grantee  to  Quiet  Title — Bar  of  Debt  by  Statute. — 
The  grantee  of  the  mortgagor  who  took  subject  to  the  lien  of  the 
mortgage,  cannot  maintain  an  action  to  quiet  his  title  against 
the  mortgagee,  nor  recover  the  possession  from  him  without  paying 
or  offering  to  pay  the  mortgage  debt,  notwithstanding  it  is  barred 
by  the  statute  of  limitations.      (Id.) 

14.  Rights  op  Purchaser  under  Void  Foreclosure — Assignee  of 
Mortgagee — Possession  without  Consent  of  Grantee  op  Mort- 
gagee.— A  purchaser  of  the  property  at  a  foreclosure  sale,  when,  for 
any  reason,  the  foreclosure  proc-?dings  are  void,  thereby  becomes 
an  assignee  of  the  mortgage  and  of  the  debt  thereby  secured,  of 
which  the  mortgage  is  an  incident,  with  all  the  rights  of  the 
original  mortgagee;  and  where  he  acquired  possession  of  the  prem- 
ises peaceably  and  in  good  faith  under  color  of  such  foreclosure 
proceedings,  he  must  be  deemed  a  mortgagee  in  possession,  as 
against  the  grantee  of  the  mortgagor  who  was  not  a  party  to  the 
foreclosure,  although  there  was  no  consent  of  such  grantee  to 
the  possession,  express  or  implied,  and  the  grantee  cannot  disturb 
his  possession  without  paying  the  debt.  [Beatty,  C.  J.,  dissenting.] 
(Id.) 

16.  Case  Overruled. — The  case  of  Davenport  v.  Turpin,  43  CaL  597, 
in  as  far  as  it  holds  that  a  grantee  of  a  mortgagor  may  recover 
possession  without  paying  the  mortgage  debt,  is  overruled.     (Id.) 
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16.  Action  to  Redeem  Peopebty  Mortgaged  by  Deed— Demubrer  to 
Amended  Complaint  —  Laches  —  Additional  Debt.  —  Although  a 
general  demuirer  to  an  amended  complaint  in  an  aetion  to' redeem 
property  mortgaged  by  deed  may  raise  the  question  of  laches, 
upon  the  ground  that  a  cause  of  action  is  not  stated,  yet,  where 
there  is  nothing  in  the  facts  or  circumstances  alleged  tending  to 
show  any  inexcusable  delay  of  plaintiffs  in  bringing  the  action, 
the  mere  fact  that  the  amended  complaint  sets  up  additional 
indebtedness  secured  by  the  deed  to  that  pleaded  in  the  original 
complaint  does  not  tend  to  support  the  demurrer  on  the  ground  of 
laches,  where  a  cause  of  action  is  otherwise  stated.  .(Wadleigh  y. 
Phelps,  627.) 

17.  Parties — ^Joindeb  of  Plaintifps — Separate  Deeds  for  Sams  Debt 
— Single  Cause  of  Action. — Parties  who  made  separate  deeds  to 
secure  the  same  debt  were  properly  joined  as  co-plaintiffs  in  an 
action  to  redeem  the  property  from  the  indebtedness,  and  the  com- 
plaint by  such  co-plaintiffs  states  a  single  cause  of  action;  the 
effect  of  the  various  deeds  to  secure  the  same  debt  was  to  combine 
all  the  property  conveyed  as  a  single  security  therefor,  as  com- 
pletely as  if  there  was  but  one  conveyance  and  one  mortgagor; 
and  no  redemption  could  be  made  as  to  part  of  the  mortgaged 
premises  without  paying  the  whole  debt.     (Id.) 

18.  Presumption  in  Favor  of  Deed — Convinctno  Evidence  of  Mort- 
QAOB  —  Question  of  Fact  —  Support  of  Findings  —  Conflict. — 
Though  the  presumption  of  law  should  always  be  applied,  inde- 
pendent of  proof,  that  an  absolute  deed  is  what  it  purports  to  be, 
and  must  prevail,  unless  the  evidence  is  entirely  plain  and  convincing 
that  it  was  intended  as  a  mortgage,  yet  the  question  is  one  of  fact 
for  the  trial  court,  and  its  finding  upon  conflicting  evidence  that 
the  deed  was  a  mortgage  will  not  be  disturbed  upon  appeal  if 
there  is  substantial  evidence  warranting  a  dear  and  satisfactory 
eonviction  to  that  effect.     (Id.) 

19.  Parol  Evidence — Written  Memorandum. — The  rule  that  parol 
evidence  is  admissible  to  show  that  a  deed  absolute  on  its  face 
was  intended  as  a  mortgage  is  not  affected  by  a  written  memo- 
randum made  by  the  grantee,  indicating  the  conditions  on  which 
the  deed  was  held,  where  there  is  no  evidence  that  such  memo- 
randum was  ever  agreed  to  by  the  parties  as  a  written  contract. 
(Id.) 

20.  Evidence  of  Plaintiff  against  Decedent  —  Construction  of 
Code. — The  evidence  of  a  plaintiff  against  the  deceased  mortgagor 
as  to  matters  of  fact  occurring  before  his  death,  in  the  action  to 
redeem  the  mortgaged  property,  was  not  incompetent  under  section 
1880  of  the  Code  of  Civil  Procedure,  which  only  applies  to  actions 
upon  claims  or  demands  against  the  decedent  which  might  hav« 
been  enforced  against  him  in  his  lifetime  by  personal  action  for 
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the  recovery  of  money,  and  upon  which  a  money  judgment  could 

have  been  rendered.     (Id.) 
2L  Laches  not  Pleaded  ob  Shown. — Where  no  laches  was  pleaded 

in  the  answer,  if  it  be  considered  that  the  court  ever  could  find  it 

from  the  eyidence,  without  such  pleading,  the  evidence  in  this  case 

would  not  warrant  such  unusual  action.     (Id.) 

22.  Statute  of  Limitations  —  Support  op  Finding  —  Moetoagee  in 
Possession— Holding  not  Adverse. — The  finding  against  a  plea 
of  the  statute  of  limitations  cannot  be  disturbed  where  the  evi- 
dence shows  that  the  defendant  was  a  mortgagee  in  possession, 
and  that  his  holding  was  not  adverse  to  the  mortgagors  at  any 
time  prior  to  his  death.     (Id.) 

23.  Tendee— Stopping  Interest  on  Debt.— Under  section  1504  of  the 
Civil  Code,  a  tender  or  offer  of  payment  stops  interest  on  the 
obligation,  although  there  is  no  subsequent  deposit  of  the  money 
to  keep  the  tender  good.     (Id.) 

24.  Conditional  Opper— Reconveyance  of  Property. — Under  section 
1498  of  the  Civil  Code  a  mortgagor  who  is  entitled  to  have  a 
reconveyance  of  the  mortgaged  property,  upon  payment  of  the 
mortgage  debt,  is  entitled  to  make  his  offer  of  payment  thereof 
depend  upon  the  execution  of  such  reconveyance.     (Id.) 

25.  Bemedt  in  Probate  Court— Construction  op  Code. — There  being 
no  written  contract  to  convey  the  mortgaged  property,  the  action 
to  redeem  from  the  mortgage  debt  was  properly  brought;  and  the 
plaintiffs  had  no  remedy  in  the  probate  court  under  section  1597 
of  the  Code  of  Civil  Procedure,  which  only  applies  where  deceased 
was  bound  by  written  contract  to  convey.     (Id.) 

26.  Evidence — Correspondence  between  Mortgagor  and  Mortgagee. 
— Letters  by  mail  between  the  mortgagor  and  mortgagee  relative 
to  their  respective  rights  in  the  property,  and  their  admissions  in 
regard  thereto,  throwing  light  upon  the  question  whether  the  deeds 
were  given  as  security  for  debt,  and  whether  there  was  any  adverse 
holding  by  the  mortgagee,  were  admissible  in  evidence.     (Id.) 

27.  Broad  Motion  to  Striex  Out  Leiters. — A  motion  which  was  too 
broad,  to  strike  out  certain  letters,  some  of  which  were  properly 
admitted,  was  correctly  denied,  regardless  of  the  question  whether 
some  of  them  were  irrelevant  to  the  issue.     (Id.) 

28.  Compensation  of  Mortgagee  in  Possession.  —  A  mortgagee  in 
possession  is  not  entitled  to  any  compensation  for  personal  services 
in  the  care  and  management  of  the  property;  and  evidence  of  the 
value  of  his  services  was  properly  excluded.     (Id.) 

29.  Findings — Costs — Effect  of  Written  Opinion. — A  written  opin- 
ion stating  that  each  party  was  to  pay  his  own  costs  cannot  preclude 
findings  that  plaintiffs  are  entitled  to  recover  costs  against  the  de- 
fendant.   Such  opinion  is  no  part  of  the  decision  and  is  without  legal 


Digitized  by 


Google 


864  Municipal  Corporations. 

MORTGAGES  (Continued). 

effect,  being  merely  an  informal  statement  of  the  vie^  of  the  eonrt 
which  is  subject  to  modification.  The  legal  expression  of  the  Tiewi 
of  the  court  is  found  only  in  the  formal  findings  of  fact  and  eoB- 
elusions  of  law.     (Id.) 

30.  Interest  op  Judgment  Allowing  Bedehption. — The  defendant  ii 
entitled  to  legal  interest  on  the  final  judgment  allowing  redemption, 
less  plaintiffs'  costs,  until  tender  of  the  amount  found  due,  as  pro- 
vided for  therein,  or  if  such  tender  is  not  made,  until  sale  under 
foreclosure.     (Id.) 

MUNICIPAL   CORPORATIONS.     See   Counties;    Irrigation  Districta; 
Mandamus;  Negligence,  1-4;  Taxation,  10. 

MURDER  AND  MANSLAUGHTER.     See  Criminal  Law,  6-77. 

NATIONAL   BANKS.     See   Taxation,   12-17. 

NEGLIGENCE. 

1.  Municipal  Corporations — ^Liabilitt  foe  Nbgligencr. — Although 
municipal  corporations  are  not  liable  for  the  negligence  of  their 
oflScers  or  servants  when  acting  in  their  governmental,  political,  or 
public  capacity,  in  the  absence  of  a  statute  permitting  it,  jet, 
when  the  injury  arises  from  the  exercise  of  mere  proprietary  and 
private  rights,  they  are  liable  for  negligence,  like  individuals  or 
private  corporations.     (Davoust  v.  City  of  Alameda,  69.) 

2.  Negligent  Operation  of  Electric-Light  Plant  —  Liability  or 
City  for  Death. — A  city  engaged  in  operating  an  electric-light 
plant  owned  by  it  for  the  purpose  of  lighting  the  city,  and  furnish- 
ing electric  light  to  its  inhabitants  for  domestic  use,  is  liable  for  the 
death  of  a  person  caused  by  its  negligent  operation.     (Id«) 

3.  Authority  to  Board  op  Trustees. — It  is  immaterial  to  the  liabil- 
ity of  the  city  for  the  negligent  operation  of  such  plant  that  the 
authority  to  maintain  it  was  given  to  the  board  of  trustees  of  the 
city,  and  not  in  terms  to  the  city.     (Id.) 

4.  Proof  of  Negligence — Death  from  Live  Wire — Way  over  Vacant 
Lot — License.— It  appearing  that  the  death  was  caused  by  a  live 
wire  negligently  allowed  by  the  city  to  remain  upon  a  beaten  path 
four  feet  wide  over  a  vacant  lot,  which  had  for  many  years  been  used 
by  residents  of  the  neighborhood  in  going  from  their  homes  to  a 
railroad  station,  the  deceased  must  be  .deemed  a  licensee  in  crossing 
such  path,  and  not  a  trespasser;  and  that  the  death  was  due  to 
the  negligence  of  the  city  is  sufficiently  proved.     (Id.) 

6.  Collision  with  Street-Car — Contributory  Negligence — Errone- 
ous Instruction — Avoidance  op  Peril  by  Motorman — Ignoranci 
OF  Peril. — In  an  action  by  a  young  girl,  through  her  guardian  ad 
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lii&m,  f 01^  injuries  received  from  collision  with  a  street-car,  where 
there  is  uncontradicted  evidence  that  the  motorman  did  not  see  the 
plaintiff  until  after  the  accident,  and  did  not  know  of  her  peril,  it 
was  error  to  instruct  the  jury  that  even  though  she  or  her  parents 
were  guilty  of  contributory  negligence,  still  she  was  entitled  to  re- 
cover, *  *  if,  by  reason  of  negligence  on  his  part,  the  motorman  failed 
to  avoid  the  accident.'^  (Bennichsen  v.  Market-Street  Railway 
Company,  18.) 

6.  Nbglioenci  of  Motorman  not  Affecting  Contributoet  Nbgli- 
OENCB.— It  is  only  the  power  to  avoid  the  accident  after  actual 
discovery  of  the  peril  of  the  plaintiff  that  will  render  the  defendant 
liable,  notwithstanding  the  contributory  negligence  of  the  plaintiff; 
and  neither  the  mere  remissness  of  the  motorman  in  failing  to  dis- 
cover the  peril  because  he  was  looking  back  and  not  in  front  of 
him,  nor  his  failure  to  ring  the  bell  or  to  give  other  notice,  if 
required  to  do  so,  constituted  such  negligence  as  would  take  the  case 
out  of  the  rule  that  one  guilty  of  contributory  negligence  cannot 
recover.     (Id.) 

7.  Action  fob  Death — ^Neoliobnce  of  Emploteb — ^Position  of  Dan- 
ger— Failure  of  Warning — Knowledge  of  Servant — Error  in 
Evidence. — ^In  an  action  for  death  of  a  servant  for  alleged  negligence 
of  his  employer  in  putting  him  in  a  position  of  danger  without 
warning  him  of  the  danger,  he  being  in  ignorance  thereof,  it 
became  material  and  important  under  the  issues  to  ascertain 
whether  the  deceased  had  knowledge  of  the  danger,  and  it  was 
prejudicial  error  to  permit  the  mother  of  deceased  to  give  incom- 
petent testimony  that  he  had  no  knowledge  of  the  danger,  and  in 
refusing  to  strike  out  such  testimony,  where  it  appeared  on  cross- 
examination  that  the  mother  had  no  means  of  knowing  the  knowl- 
edge of  her  son,  and  where  there  was  other  testimony  that  he  had 
knowledge  of  the  danger  and  was  informed  thereof,  and  the  ver- 
dict was  for  the  plaintiff.  (Sneed  v.  Marysville  Gas  and  Electric 
Company,  704.) 

8.  Mode  of  Proof  of  Knowledge  or  Ignorance. — The  proper  proof 
of  the  knowledge  or  ignorance  by  the  deceased  was  not  by  direct 
evidence  thereof,  but  by  proof  of  his  declarations  or  of  circumstances 
from  which  it  can  be  inferred,  as  that  he  was  or  was  not  informed, 
or  that  he  was  in  a  position  in  which  he  could  or  could  not  see^ 
and  such  like  conditions.     (Id.) 

9.  Sufficiency  of  Objection. — The  technical  objection  by  respondent 
that  the  record  shows  that  the  objection  of  appellant  to  th^ 
mother's  testimony  was  too  late,  having  been  made  after  the 
mother  had  answered,  will  not  be  entertained  where  the  answer 
was  very  brief,  and  the  court,  in  making  its  ruling  upon  the  merits 
of  the  objection,  did  not  consider  the  point  that  the  objection 
was  not  timely,  but  held  that  appellant's  attorney  could  ascertain 
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the  fact  on  erosB-examination.  The  objection  that  it  had  not  been 
shown  that  the  witness  knew  of  the  knowledge  possessed  bj  the 
deceased,  was  in  substance  an  objection  that  the  evidence  was  in- 
competent.    (Id.) 

10.  MxAsuu  OF  Damages  fob  Death.— Under  our  statute  the  measure 
of  damages  for  an  injury  causing  death  is  limited  to  the  pecuniaij 
loss  suffered  by  the  heir  of  the  person  killed  bj  reason  of  his 
death,  which  may  be  a  loss  arising  from  the  depriyation  of  some- 
thing  to  which  the  heirs  would  have  been  legally  entitled,  if  the 
deceased  had  lived,  or  a  loss  arising  from  a  deprivation  of  benefits, 
which  from  all  the  circumstances  of  the  case  it  could  be  reason- 
ably expected  such  heirs  would  have  received  from  the  deceased 
had  his  life  not  been  taken,  although  the  obligation  resting  on 
him  to  bestow  such  benefits  on  them  may  have  been  a  moral 
obligation  only.      (Id.) 

!!•  AcnoN  FOE  Death  of  Steeet  Bailway  Passenoee — Joint  Nbou- 
GBNGE — Conteibutoby  NEGLIGENCE. — ^In  action  for  the  death  of  a 
street  railway  passenger  alleged  to  have  been  caused  by  the  joint 
negligence  of  the  street  railway  company,  in  collision  of  its  car  with 
the  team  and  wagon  of  a  storage  company,  although  the  storage 
company  would  be  chargeable  with  contributory  negligence  in  an 
action  for  loss  of  its  team,  yet,  where  the  deceased  was  not 
chargeable  with  contributory  negligence,  the  street  railway  company, 
whose  negligence  proximately  caused  the  death  of  its  passenger, 
cannot  defend  the  action  on  the  ground  that  the  storage  company 
contributed  to  the  injury  which  resulted  in  the  death.  (Forsythe  v. 
Los  Angeles  Bailway  Company,  569.) 

12.  Contribution  between  Joint  Tobt-Fbasobs  —  Constbuction  of 
Code — Party  Aggbibved. — ^The  rule  that  there  is  no  contribution 
between  joint  tort-feasors,  is  not  changed  by  section  709  of  the 
Code  of  Civil  Procedure;  and  the  street  railway  company  is  not  a 
party  aggrieved  that  can  complain  upon  appeal  from  the  judgment 
against  it  that  no  judgment  was  rendered  against  the  storage 
company.     (Id.) 

13.  Obligation  of  Stbeet  Bailway  Company  to  Passbngebs — ^Bubden 
OF  Pboof. — The  street  railway  company  was  bound  to  use  the  high- 
est degree  of  care  for  the  safety  of  its  passengers,  and  in  case  of 
an  injury  to  a  passenger  from  the  result  of  a  collision,  the  burden 
is  upon  it  to  show  that  it  was  not  guilty  of  any  negligence  which 
in  whole  or  in  part  caused  the  injury.     (Id.) 

14.  Negligence  of  Motobman. — The  motorman  of  the  street-car  did 
not  exercise  the  highest  degree  of  care  to  protect  his  passengers 
when,  seeing  the  team  of  the  storage  company  closely  approaching 
the  crossing  with  no  evidence  of  the  driver's  intention  to  stop, 
and  knowing  that  if  he  continued  on  his  course  a  collision  would 
be  inevitable,  he  made  no  reasonable  effort  to  avoid  the  collision, 
which  he  might  have  easily  prevented.     (Id.) 
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15.  Appeal  fboh  Judgment  in  Fayos  of  Storage  Company— Findings 
— ^Ultimate  and  Probative  Facts — Affirmance. — Upon  appeal  by 
plaintiff  from  the  judgment  in  favor  of  the  storage  company, 
where  there  was  no  motion  for  new  trial,  or  statement  of  the 
evidence,  but  merely  a  motion  to  change  the  conclusions  of  law, 
and  render  judgment  against  it,  and  the  ultimate  fact  is  found 
that  the  collision  and  injuries  to  the  deceased  were  not  caused  by 
its  negligence,  and  there  is  no  finding  of  probative  facts  neces- 
sarily inconsistent  with  the  ultimate  fact,  or  appearing  to  dispose 
of  all  the  facts  involved  in  the  pleadings  and  all  the  facts  in 
the  case,  the  judgment  must  be  affirmed.     (Id.) 

16.  Latent  Danger  —  Unexploded  Blasts  —  Pleading  —  Ignorance 
OF  Servant  —  Knowledge  of  Master  Admitted  —  Conflicting 
Evidence. — ^Where  a  complaint  for  injuries  from  unexploded  blasts 
in  a  mine  was  framed  under  the  rule  that  it  is  the  master's  duty 
to  inform  the  servant  of  latent  or  extraordinary  dangers,  of  which 
the  master  has  knowledge  and  the  servant  has  not,  and  the  answer 
took  no  issue  upon  the  averment  of  defendants'  knowledge,  and 
rested  the  defense  upon  the  averment  that  plaintiff  was  informed  of 
the  unexploded  blasts  before  he  went  to  work,  the  admission  of 
such  knowledge  eliminates  all  question  as  to  the  negligence  of 
fellow-servants,  and  the  evidence  being  conflicting  as  to  whether  or 
not  plaintiff  was  informed  of  the  danger,  the  verdict  of  the  jury 
for  the  plaintiff  cannot  be  disturbed  upon  appeal.  (Bone  v.  Ophir 
Silver  Mining  Company,  293.) 

17.  Support  of  Verdict  as  to  Negligence  of  Steamship  Company — 
Breaking  of  Hawser  Used  for  Docking — Burden  of  Proof — 
Question  for  Jury. — A  verdict  as  to  the  negligence  of  a  steamship 
company  is  sufficiently  supported  by  the  breaking  of  a  hawser  used 
for  docking  a  vessel,  to  the  injury  of  the  plaintiff,  which  is  prima 
fade  proof  of  negligence,  throwing  the  burden  upon  the  carrier  to 
show  the  absence  of  negligence  and  that  it  arose  from  circumstances 
not  under  its  controL  Whether  such  a  showing  was  made  was  a 
question  for  the  jury.  (Fowden  v.  Pacific  Coast  Steamship  Com> 
pany,  151.) 

18.  Contributory  Negligence — Question  for  Jury — Support  of  Ver- 
dict.— ^Where  the  evidence  was  such  as  to  warrant  the  jury  in  finding 
that  the  plaintiff  was  not  guilty  of  contributory  negligence  in  simply 
standing  near  a  rail  where  he  was  injured  by  the  broken  hawser,  if 
he  was  not  warned  of  the  possible  danger,  the  question  whether  ho 
was  leaning  over  the  rail  with  his  head  projected,  and  sustained  this 
position  despite  warning  to  stand  back,  was  for  the  jury.  By  their 
verdict  for  the  plaintiff  they  answered  that  question  in  the  negative ; 
and  their  verdict  must  be  sustained  upon  the  credible  evidence  of  the 
plaintiff  notwithstanding  the  greater  number  of  witnesses  for  the 
defendant  to  the  contrary.     (Id.) 
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19.  New  Trial  foe  Impbopee  Evidence — Collision — Injury  to  Gxjist 
OF  Deivee — Knowledge  of  His  Negligent  Habits— In appucable 
BuLE. — ^Where  plaintiff  was  injured  through  collision  with  tn 
electric  car  with  a  carriage  in  which  she  was  riding  as  guest  of 
the'  driver,  though  evidence  of  his  previous  careless  habits  in 
similar  dangers,  if  connected  with  evidence  of  her  knowledge  thereof, 
was  admissible  on  the  question  for  the  jury  whether  she  exercised 
ordinary  care  in  keeping  a  lookout  and  warning  the  driver  to  a 
prudent  course,  yet  this  rule  is  inapplicable  to  evidence  merely 
of  the  driver's  previous  habits  of  driving  with  loose  reins,  where 
the  accident  was  not  attributable  thereto,  and  the  court  had  lar^ 
discretion  to  grant  a  new  trial  for  the  improper  admission  of  such 
evidence.     (Bresee  v.  Los  Angeles  Traction  Company,  13L) 

20.  Impbopee  Instruction  as  to  Negligsncx  of  Motobmak — ^Inap- 
plicability TO  Evidence. — The  granting  of  the  new  trial  was  also 
justified  by  an  improper  instruction  that  it  was  not  negligence  on 
the  part  of  the  motorman  of  the  electric  car  "to  assume  that  a 
person  will  not  attempt  to  cross  the  track  in  front  of  an  approach- 
ing car,  which  is  so  near  as  to  render  a  collision  probable,"  where 
there  was  evidence  that  the  car  was  running  at  a  high  speed  in 
the  night-time,  and  in  the  thickly  settled  portion  of  the  city,  and 
the  failure  of  those  in  the  carriage  to  perceive  the  danger  might 
be  entirely  due  to  the  excessive  speed  of  the  car,  and  to  their 
inability  in  the  darkness  to  detect  it,  and  to  comprehend  the  short- 
ness of  the  time  required  for  the  car  to  reach  the  crossing.     (Id.) 

21.  Obligation  of  Motoeman  fob  Due  Care  —  Gboss  Nbougence  — 
Question  fob  Juby. — ^Due  care  would  require  the  motorman,  if 
running  at  a  dangerous  rate  of  speed,  under  the  circumstances  in 
evidence,  to  anticipate  the  probability  that  persons  might  attempt 
to  cross  the  track  without  apparent  danger,  the  reality  of  whieh 
reasonably  arose  from  his  own  gross  carelessness;  and  it  should 
have  been  left  for  the  jury  to  say  whether  or  not  his  speed  was 
so  great  that  he  should  have  assumed  that  persons  might  igno- 
rantly  attempt  to  cross  the  track  so  near  as  to  make  a  collision 
probable.     (Id.) 

22.  Unlawful  Speed  of  Cab — ^Negligence  as  Matter  of  Law.— At 
the  time  of  the  accident  it  was  unlawful  to  propel  a  street-car 
at  a  rate  exceeding  eight  miles  per  hour,  and  a  speed  in  excess  of 
that  rate  constituted  negligence  as  matter  of  law,  and  rendered 
the  party  operating  the  car  liable  for  any  injury  caused  by  such 
excessive  rate.     (Id.) 

23.  Impbopee  Instbuction  as  to  Pbozimatb  Cause. — ^The  granting  of 
the  new  trial  was  further  justified  by  an  improper  instruction  as 
to  proximate  cause,  which  implied  a  fact  not  physically  possible, 
and  assumed  that  if  the  injuries  would  have  resulted  from  the 
collision  had  the  speed  been  less  than  eight  miles  per  hour,  any 
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excess  of  speed  above  that  rate  was  not  a  proximate  cause  of  the 
collision,  and  could  not  render  the  defendants  liable.  In  such 
case,  whatever  additional  injury  was  due  to  the  excessive  rate  was 
an  injury  proximately  caused  by  the  defendants'  negligence  and 
would  render  the  defendants  liable  therefor  in  the  absence  of  plain- 
tiff's  contributory  negligence.     (Id.) 

24.  Master  and  Seevant  —  Lowering  Unlashed  Poles  in  Mine 
—  SuFPiciBNCT  OF  COMPLAINT  —  GENERAL  DEMURRER.  —  In  deter- 
mining whether  the  complaint  of  a  servant  for  alleged  negligence 
of  his  employer,  in  failing  to  provide  ropes  with  which  to  lash 
mining-poles  longer  than  the  skip,  which  were  lowered  in  a  mining 
shaft  in  which  plaintiff  was  working,  and  that  a  pole  longer  than 
the  skip  fell  down  the  shaft  to  his  injury,  states  a  cause  of  action 
as  against  a  general  demurrer,  the  complaint  is  to  be  liberally  con- 
strued with  a  view  to  substantial  justice,  and  any  mere  ground  of 
special  demurrer  for  uncertainty  of  the  pleading,  in  failing  dis- 
tinctly to  allege  that  the  pole  by  which  he  was  injured  was  being 
lowered  down  the  shaft  unlashed,  must  be  resolved  in  support  of  the 
complaint.  (Manning  v.  App  Consolidated  Gold  Mining  Company, 
35.) 

25.  Question  of  Fact  foe  Jury  —  Conflicting  Evidence  of  Negli- 
gence—Erroneous Instruction. — ^Where  the  evidence  was  con- 
flicting as  to  whether  the  defendant  had  furnished  lash-ropes  for 
use  by  the  skip-tender  in  lashing  the  poles,  the  question  of  negli- 
gence was  one  of  fact  for  the  jury;  and  it  was  an  erroneous  instruc- 
tion as  to  a  matter  of  fact  to  tell  the  jury  that  poles  sent  down 
unlashed  constituted  negligence  per  se  on  the  part  of  the  defendant, 
and  assumed  a  determination  of  the  very  question  at  issue.     (Id.) 

26.  Furnishing  of  Appliances  by  Master — ^Adjustment  by  Servant. 
— If  the  master  furnished  to  the  skip-tender  the  necessary  appli- 
ances of  sufficient  lash-ropes  with  which  to  fasten  the  mining  poles 
before  they  were  sent  down  into  the  mine,  the  matter  of  adjustment 
pertaining  to  the  duties  of  the  skip-tender  was  a  mere  detail  in 
the  discharge  of  his  work,  and  the  master  is  not  responsible  for 
the  negligence  of  the  skip-tender  in  failing  to  properly  adjust  the 
appliances  and  materials  after  they  had  been  furnished  to  him. 
(Id.) 

27.  Construction  of  Statute. — Section  4  of  the  act  of  1893,  for  the 
.    protection  of  miners,  requiring  that  '  *  All  timbers,  tools,  etc.,  *  longer 

than  the  depth  of  the  bucket,'  to  be  hoisted  or  lowered,  musf  be 
securely  lashed  at  the  upper  end  of  the  cable,"  cannot  be  reasonably 
construed  as  imposing  a  personal  liability  upon  an  employer  to  do 
the  lashing,  if  he  furnishes  the  necessary  lashing  material  to  serv- 
ants whose  duty  it  is  to  adjust  the  material  furnished.     (Id.) 

28.  Fall  of  Bailroad  Trestle  —  Defective  Conditions  —  Support 
OF   Verdict  —  Confucting   Evidence.  —  In   an    action    by   plain- 
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tiff,  who  was  an  engineer  in  the  emplojment  of  defendant, 
to  recover  damages  from  the  faU  of  defendant's  railroad  trestle^ 
owing  to  the  alleged  negligence  of  the  defendant,  where  the  verdiet 
was  for  the  plaintiff,  and  the  evidence  for  the  plaintiff  was  sofileient 
to  warrant  the  jury  in  finding  both  that  the  trestle  was  originaUy 
defectively  constructed  and  that  at  the  time  it  fell,  some  twelve 
years  after  its  construction,  its  timbers  had  become  rotten  and 
insecure  to  such  an  extent  as  to  render  the  trestle  unfit  for  the 
purpose  for  which  it  was  constructed  and  being  used,  the  finding 
of  the  jury,  under  conflicting  evidence  for  the  defendant,  is  con- 
clusive, and  not  subject  to  review  upon  appeal.  (Bundy  v.  Sierra 
Lumber  Company,  772.) 

29.  ExpEBT  EvmsNCX  or  Civil  Enoineebt— Detects  in  Consteuction 
OF  Trestle. — An  experienced  surveyor  and  civil  engineer,  shown  to 
be  skilled  in  bridge  and  trestle  building,  was  properly  qualified  as 
an  expert,  and  was  properly  allowed  both  to  testify  to  his  own 
observation  and  knowledge  of  the  trestle  in  question  and  as  an 
expert  to  the  manner  in  which  it  was  originally  constructed  and 
the  particular  defects  in  its  construction,  and  as  to  how  the  trestle 
in  its  entirety  should  have  been  properly  constructed  to  render  it 
reasonably  safe  for  the  purposes  for  which  it  was  intended  to  be 
used,  and  to  state  that  the  manner  in  which  the  stringers  were 
placed  upon  the  trestle,  and  the  absence  of  bents,  caps,  and  bolted 
timbers,  and  the  use  of  nails  or  spikes  instead  of  bolts  in  all  parts 
of  the  trestle,  rendered  it  unsafe  in  use.     (Id.) 

80.  General  Objection  to  Expert  Evidence — Unsafett  of  Trestle — 
Special  Objections  not  Allowed  upon  Appeal. — ^A  general  objee* 
tion  to  an  inquiry  of  such  expert  witness  as  to  "whether  that  was 
the  safe  way  for  the  construction  of  a  trestle  or  bridge  of  that  kind, 
considering  the  purpose  for  which  it  was  used,''  to  which  the 
witness  responded  in  the  negative,  that  the  inquiry  was  ''immaterial, 
incompetent,  and  irrelevant,"  was  properly  overruled.  Such  objec- 
tion did  not  include  the  objections  that  the  matter  was  not  a  proper 
subject  for  expert  testimony,  or  that  the  witness  had  not  qualified 
as  an  expert,  and  those  special  objections  cannot  be  urged  upon 
appeal  for  the  first  time.     (Id.) 

31.  Improper  Cross-Examination  of  Expert — ^"Absolute  Safety." 
— It  was  proper  to  disallow  inquiries  made  on  cross-examination  of 
such  expert  witness  as  to  whether  the  trestle  as  he  testified  it  should 
have  been  constructed  would  *  *  bring  absolute  safety  to  the  emplojreea 
of  the  road,"  and  whether  ''it  would  be  sufficiently  safe  for  a 
passenger-train  to  run  over,"  where  the  only  proper  question  was 
as  to  whether  it  was  a  reasonably  safe  trestle  for  the  uses  to  which 
it  was  subjected, — ^viz.  for  logging  purposes, — and  where  the  witness 
had  already  stated  on  cross-examination  that  "it  is  necessary  to 
have  a  trestle  constructed  in  the  way  I  have  described  in  order 
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with  reasonable  saf etj  to  cany  such  loads  as  thej  were  accustomed 
to  carry  over  those  trestles.''     (Id.) 

82.  EviDENGB  or  Defendant's  Knowlbdob  or  Defects  —  Conversa- 
tions WITH  Agent — Bes  Gesta. — The  testimony  of  a  brakeman  as 
to  a  conversation  before  the  accident  with  an  agent  of  the  def endant, 
whose  duty  it  was  to  examine  the  condition  of  the  trestle,  and 
to  report  any  need  of  repairs  to  the  trestle,  in  which  conversation 
such  agent  requested  him  to  ask  the  trestleman  to  go  to  work  on 
the  trestle  in  question,  and  said,  "That  trestle  is  going  down  and 
will  kill  the  whole  outfit  of  you;  it  is  in  bad  shape,"  and  that  he 
delivered  the  message  as  requested,  was  admissible  as  part  of  the 
res  gesicB,  to  show  defendant's  knowledge  of  the  defective  condition 
of  the  trestle;  and  it  was  also  proper  to  allow  the  civil  engineer  to 
testify  that  he  had  prior  to  the  accident  called  the  attention  of  the 
manager  of  the  road  to  the  defective  system  of  stringers  used  on 
the  trestles  and  bridges  on  defendant's  road,  to  show  defendant's 
knowledge  of  such  defects  in  the  construction  of  the  trestle  in 
question.     (Id.) 

88.  iNSTRUonoN — Degree  of  Care  Bequired — ^Modification. — Where 
an  instruction,  as  modified,  correctly  stated  the  rule  of  law  as 
to  the  degree  of  care  necessary  to  be  exercised  toward  its  employee 
by  the  defendant  in  constructing  and  maintaining  the  trestle  in 
question,  for  the  purpose  for  which  it  was  actually  intended  and 
used,  it  was  not  error  to  modify  it  by  omitting  a  preliminary 
statement  distinguishing  the  degree  of  care  so  required  from  that 
which  would  be  required  of  a  railroad  company  in  the  performance 
of  its  duty  toward  passengers  upon  its  trains,"  there  being  nothing 
in  the  case  involving  any  such  question,  (Id.) 
See  Judgment,  .4-6. 

NEW  TBIAL. 

1.  Order  Granting  New  Trial — Specification  of  Ground — ^Beview 
UPON  Appeal. — The  specification  of  a  particular  ground  on  which  a 
new  trial  was  granted,  which  does  not  in  express  terms  exclude  other 
grounds,  does  not  limit  this  court  upon  appeal  from  the  order, 
which  may  review  any  other  ground  except  that  of  conflicting 
evidence  to  support  the  verdict  or  decision.  (Bresee  v.  Los  Angeles 
Traction  Company,  131.) 

2.  Province  of  Trial  Court— Duty  of  Appellate  Court — Substan- 
tial Conflict  of  Evidence.— It  is  the  province  of  the  trial  court 
to  grant  a  new  trial  when  the  verdict  is  against  the  preponderance 
of  the  evidence;  but  it  is  the  duty  of  the  appellate  court  to  sustain 
the  verdict  where  there  is  a  substantial  conflict  of  the  evidence,  no 
matter  how  much  it  may  preponderate  upon  the  other  side.  (Fow- 
den  V.  Pacific  Coast  Steamship  Company,  151.) 
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NEW  TBIAL  (Continued). 

3.  Order  Granting  New  Trial — Specification  op  Ground— Appeal- 
Argument  OP  Respondent — ^Presumption. — Where  the  reapondent 
in  his  brief  advances  no  other  ground  for  a  new  trial  than  that 
specified  in  the  order  granting  it,  it  will  be  assumed  upon  appeal 
that  no  other  valid  ground  for  a  new  trial  exists.  (Piercy  v.  Piercy, 
163.) 

4.  Irregularity  Preventing  Fair  Trial. — Any  misconduct  of  a  party 
to  an  action  by  which  a  full  presentation  to  the  court  or  jury  of 
evidence  material  to  the  other  party's  cause  is  prevented  is  an 
irregularity  for  which  a  new  trial  may  be  granted,  if  thereby  a  fair 
trial  has  been  prevented.  (Id.) 

5.  Determination  op  Misconduct — Conplictino  Evidbnck.  —  Where 
there  is  8u£5cient  evidence  to  sustain  a  finding  of  misconduct  on 
the  part  of  the  defendant  preventing  a  fair  trial  on  the  part  of 
the  plaintiff,  the  determination  thereof  upon  conflicting  evidence 
by  the  trial  court  on  motion  for  a  new  trial  cannot  be  interfered 
with  by  this  court.     (Id.) 

6.  Irregularity  Appecting  Substantial  Rights — Discretion.— The 
question  whether  the  irregularity  materially  affected  the  substantial 
rights  of  the  plaintiff  and  prevented  her  from  having  a  fair  trial 
was  peculiarly  one  which  was  addressed  to  the  discretion  of  the  trial 
court,  which,  having  heard  and  seen  the  witnesses  on  the  trial  and 
having  knowledge  of  the  circumstances  of  the  case  which  cannot 
be  reproduced  in  the  printed  record,  is  in  a  better  position  than  the 
appellate  court  to  determine  as  to  the  effect  of  the  shown  irregularity 
upon  the  result  ef  the  trial.     (Id.) 

7.  Ground  op  Appirmance  op  Order  Granting  New  Trial. — ^It  ii 
enough  to  justify  the  affirmance  of  the  order  granting  a  new  trial 
upon  such  ground,  that  the  irregularity  found  upon  sufficient  evidence 
by  the  trial  court  to  have  existed  was  of  such  a  nature  that  it  may, 
under  the  circumstances  of  the  case  as  shown  by  the  record,  have 
affected  the  substantial  rights  of  the  aggrieved  party  and  prevented 
a  fair  triaL     (Id.) 

See  Criminal  Law,  45,  76,  77;  Judgment,  5,  6;  Land,  2;  Prac- 
tice, 6. 

OFFICE  AND  OFFICEES.    See  Counties. 

paeent  and  child. 

1.  Support  op  Parent. — ^At  common  law  there  was  no  legal  obligation 
on  the  part  of  a  child  to  support  a  parent;  such  obligation  depends 
entirely  upon  statute,  and  the  procedure  provided  by  statute  for 
the  enforcement  of  the  obligation  must  be  pursued.  (Duffy  v. 
Yordi,  140.) 


Digitized  by 


Google 


Parties.  873 

PARENT  AND  CHILD    (Continued). 
2.   Pabent  Supported  by  One  Child. — ^Under  section  206  of  the  Civil 
Code,  a  mother  who  is  unable  to  maintain  herself  by  work,  and  who 
is  being  supported  by  one  of  her  children,  cannot  maintain  an  action 
against  another  child  for  other  support.      (Id.) 
See  Divorce, 

PARTIES. 

1.  Deed  of  Trust  as  Security  —  Accounting.  —  In  an  action  to 
enforce  a  deed  of  trust  given  to  secure  indebtedness  to  an  individual 
beneficiary,  and  also  to  a  firm  of  which  he  is  a  member,  which 
involves  an  accounting  between  the  beneficiaries,  such  firm,  though 
not  made  a  direct  party  to  the  deed  of  trust,  is  'a  necessary  party 
to  the  action.     (Mitau  v.  Roddan,  1.) 

2.  Rule  in  Equity  as  to  Parties. — It  is  the  general  rule  in  equity, 
continued  in  force  by  section  389  of  the  Code  of  Civil  Procedure, 
that  aU  who  are  interested  in  the  subject-matter  of  a  litigation 
should  be  made  parties  thereto,  in  order  that  complete  justice  may 
be  done,  and  that  there  may  be  a  final  determination  of  the  rights 
of  all  parties  interested  in  the  subject-matter  of  the  controversy. 
(Id.) 

3.  Trustees  of  Express  Trust  —  Construction  of  Code.  —  Section 
369  of  the  Code  of  Civil  Procedure,  which  provides  that  the  trustees 
of  an  express  trust  may  sue  without  joining  the  beneficiaries  for 
whose  benefit  the  action  is  prosecuted,  only  applies  to  suits  against 
strangers  affecting  the  trust  property,  and  has  no  application  where 
a  suit  is  brought  by  the  trustees  which  involves  their  relations  with 
the  beneficiaries,  or  the  relations  of  the  beneficiaries  between  them- 
selves.    (Id.) 

4.  Failure  to  Object  for  Want  of  Parties  —  Necessary  Parties 
NOT  Waived— Mandatory  Statute. — Section  389  of  the  Code  of 
Civil  Procedure,  providing  that  ''when  a  complete  determination  of 
the  controversy  oanAot  be  had  without  the  presence  of  other  parties, 
the  court  must  then  order  them  to  be  brought  in,"  is  mandatory; 
and  cannot  be  waived  by  failure  to  object  by  demurrer  or  answer. 
It  is  the  duty  of  the  court,  on  its  own  motion,  to  order  such  parties 
to  be  brought  in,  and  its  failure  to  do  so  is  fatal  to  the  judgment. 
(Id.) 

5.  Trial  on  Theory  of  Proper  Partibb — ^Disposition  of  Appeals- 
Election  OF  Necessary  Party  to  be  Bound. — Where  the  .only  error 
found  is  that  the  fyrm  as  a  necessary  party  was  not  brought  in  by 
the  court,  but  the  trial  was  had  on  the  theory  that  all  necessaiy 
parties  were  before  the  court,  the  court  in  reversing  the  judgment 
to  bring  the  firm  before  the  court  will  not  direct  a  retrial  of  the 
issue  if  such  firm  should  elect,  under  proper  pleading  or  stipulation, 
to  be  bound  by  the  findings  and  conclusions  of  law  theretofore  made. 
(Id.) 

See  Mortgages,  4,  12,  17. 
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PAETITION, 

Pabths  in  Partition  All  Agtobs  —  Issitb  Raised  bt  Akswib  — 
AcoouNTmo  fOE  Moneys  Collectei>— Finding  against  Eyidencew — 
The  parties  to  an  action  of  partition  are  all  actors;  and  where  a 
finding  upon  an  issue  raised  by  answer,  that  the  g:rantee  of  the 
wife  had  collected  rents  for  which  he  ought  to  account  to  his  co- 
tenants,  is  against  the  eyidence  set  forth  in  the  bill  of  ezeeptions» 
which  recites  that  it  contains  all  of  the  evidence,  the  judgment  must 
be  reversed  for  a  new  trial  upon  that  issue.  (Burnett  T.  Pierej, 
178.) 

See  Appeal,  4-0. 
PAYMENT.    See  Mortgages,  11. 
PLACE  OF  TRIAL.    See  Criminal  Law,  28. 

PLEADING. 

1.  Pbomisboby  Notes — Action  against  ExEcnrcms — ^Plbadtno — ^Ez>- 
OUTION  UNDER  PowEB  09  Attosnet — ^EXHIBIT. — ^A  Complaint  in  an 
action  against  executors  upon  notes  alleged  to  have  been  executed 
bj  the  deceased  testatrix  in  her  lifetime  by  her  attorney  in  &Mt 
under  a  power  of  attorney  alleged  to  have  been  executed  and  de- 
livered by  her  to  the  attorney  in  fact,  which  said  power  of  attorney 
was  alleged  to  be  attached  to  the  complaint  as  an  exhibit  and  made 
part  thereof,  and  which  shows  on  its  face  the  authority  to  execute 
the  notes  in  the  name,  place,  and  stead  of  the  principal,  states  a 
cause  of  action,  and  is  not  demurrable  on  the  ground  that  the  power 
of  attorney  is  not  set  forth  in  the  body  of  the  complaint.  (Santa 
Rosa  Bank  y.  Paxton,  195.) 

2.  Pleading  of  Instruments. — ^An  instrument  upon  which  a  cause  of 
action  is  founded  may  be  pleaded  either  by  setting  forth  its  sub- 
stance according  to  its  legal  effect,  or  by  incorporating  a  copy  in 
the  body  of  the  complaint,  or  by  attaching  thereto  by  a  proper 
reference  a  copy  of  such  instrument,  as  the  pleader  may  choose;  and 
if  the  allegation  is  defective  as  to  any  other  instrument  it  may 
be  aided  by  an  express  reference  to  an  exhibit  for  that  avowed 
purpose.     (Id.) 

8.  Consent  to  Overruling  or  Deihtrrer— Withdrawal. — ^The  ebnsenl 
of  a  defendant  to  the  overruling  of  a  demurrer  to  the  complaint  is 
equivalent  to  a  withdrawal  of  the  demurrer.     (Id.) 

4.  Issue  as  to  Authority— Presumption  upon  Appeal.— Where  suck 
defendant  after  consenting  to  the  overruling  of  his  separate  demurrer 
filed  a  separate  answer  taking  issue  upon  the  execution  of  the  notes 
and  upon  the  authority  from  the  deceased  to  execute  them,  and  upon 
the  trial  had  an  opportunity  to  present  upon  the  merits  his  claim 
that  the  notes  were  executed  without  authority,  it  must  be  presumed 
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npon  appeal  from  the  judgment  that  he  did  so  and  that  the  eouit 
eorreetlj  decided  against  him  on  that  point  upon  the  evidence.    (Id.) 

See  Contract,  8;  Corporations,  7;  Demurrer;  Escheat,  1;  Estates 
of  Deceased  Persons,  18;  Irrigation  Districts,  5;  License,  6; 
Parties;  Speeifie  Performance,  1,  2,  7-9. 

POLICE  POWEB. 

1.  CONSTITDTIONAL  LaW—INVALID  EzntCISB  OF  POUCE  POWKE— RSGU- 

LATiON  OF  Sale  of  Butter. — The  act  of  March  20, 1905,  requiring  the 
durable  marking  of  packages  of  butter  containing  lees  than  six 
pounds  and  more  than  one  half  pound,  hy  letteiH  or  figures  not  less 
than  one  fourth  of  an  inch  high,  so  as  to  advise  the  purchaser 
or  others  as  to  the  exact  weight  of  butter  contained  in  such  pack- 
ages, and  making  it  a  misdemeanor  not  to  comply  therewith,  is  not 
a  valid  exercise  of  the  police  power,  and  is  unconstitutional  and  void. 
[Shaw,  J.,  Sloss,  J.,  and  Angellotti,  J.,  dissenting.]  (Ex  i>arte  Die- 
trich, 104.) 

2.  Constitutional  Law — Invalid  Eixscisb  of  Police  Power — Sale 
OF  Theater  Tickets. — The  act  of  March  18,  1905,  prohibiting  any 
person  froni  selling  tickets  to  any  theater  or  other  public  place  of 
amusement  for  a  price  higher  than  that  originally  charged  by  the 
management  thereof,  and  making  it  a  misdemeanor  not  to  comply 
therewith,  is  not  a  valid  exercise  of  police  power,  and  is  void  as 
infringing  on  the  rights  of  property  guaranteed  by  the  constitution 
and  existing  in  the  individual     (Ex  parte  Quarg,  79.) 

8.  Surrender  of  Personal  Bights. — These  rights  are  in  fact  inherent 
in  every  natural  person,  and  do  not  depend  on  constitutional  grant 
or  guaranty.  Under  our  form  of  government  by  constitution  the 
individual,  in  becoming  a  member  of  organized  society,  unless  the 
constitution  states  otherwise,  surrenders  only  so  much  of  these 
personal  rights  as  may  be  considered  essential  to  the  furtherance 
of  the  objects  for  which  it  exists.     (Id.) 

See  License;  Taxation,  10. 
POSSESSION.     See  Forcible  Entry. 

PBACTICE. 

1.  Dismissal  of  Aotiok— Failure  of  Plaintiffb  to  Appear  at  Trial 
— ^Appeal — ^NonoE  or  Waiver  not  Shown — ^Prejudicial  Error. — ^A 
eourt  should  not  dismiss  an  action  in  which  an  issue  of  fact  is  joined 
for  failure  of  the  plaintiffs  to  appear  at  the  trial,  under  subdivision 
8  of  section  581  of  the  Code  of  Civil  Procedure,  except  upon  proof 
under  section  594  of  that  code  that  the  plaintiffs  have  had  five  days' 
notice  of  such  trial;  and  where  npon  appeal  from  the  judgment 
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PRACTICE    (Continued). 

of  dismissal  it  affirmatively  appears  that  such  dismissal  was  had 
without  any  Bho¥dng  made  to  the  court  of  notice  to  the  plaintiffs 
of  the  time  of  trial,  or  of  the  waiver  of  such  notice,  the  error 
appearing  in  the  absence  of  such  showing  must  be  deemed  preju- 
dicial and  the  judgment  of  dismissal  must  be  reversed.  (Estate  of 
Dean,  487.) 
2.  Pboceedings  to  Revoke  Probate  of  Will  —  Non-Residents  — 
Plaintiffs — Continued  Trial — Intermediate  Stay — Bond  for 
CosTS^ — Vacation  of  Trial. — Although  an  order  continuing  the 
trial  of  proceedings  to  revoke  the  probate  of  a  will  on  plaintiffs' 
motion,  in  the  absence  of  an  intermediate  stay  of  proceedings,  would 
dispense  with  further  notice  of  the  continued  time  designated,  jet 
where,  upon  defendants'  motion,  made  about  two  weeks  before  such 
time,  an  additional  bond  for  costs  was  required  of  the  non-resident 
plaintiffs,  and  proceedings  were  stayed  until  it  should  be  filed,  an 
order  requiring  it  to  be  filed  within  ten  days  was  nugatory,  under  the 
provisions  of  sections  1036  and  1037  of  the  Code  of  Civil  Procedure, 
which  granted  thirty  days  from  the  making  of  the  order  in  which 
to  give  the  bond;  and  all.  proceedings,  including  the  trial,  were 
stayed  for  that  period,  thus  vacating  the  time  fixed  for  trial,  and 
requiring  further  notice  of  trial  after  the  bond  should  be  filed. 
(Id.) 
8.  Bond  Filed  bt  Resident  Plaintiff — Abandonment  of  (Contest — 
Erroneous  Dismissal. — Where,  one  day  before  the  continued  time 
of  trial,  a  resident  co-plaintiff,  then  represented  by  a  different  attor- 
ney, filed  the  required  bond,  and  then  abandoned  the  contest  without 
evidence,  no  notice  appearing  to  have  been  given  to  the  attorney 
for  the  non-residents  of  such  filing,  or  of  the  fact  of  trial,  the  dis- 
missal of  the  cause  upon  motion  of  defendants  for  non-appearance 
of  the  plaintiffs  was  erroneous.     (Id.) 

4.  Affidavit,  Filed  on  Motion  to  Set  Aside  Judgment — ^Beochld 
UPON  Appeal  from  Judgment. — An  affidavit  for  defendants  filed 
on  a  motion  of  plaintiffs  to  set  aside  the  judgment  of  dismissal  and 
for  a  new  trial,  not  contained  in  any  bill  of  exceptions,  is  no  part 
of  the  record  upon  appeal  from  the  judgment,  and  cannot  be  con- 
sidered upon  that  appeal,  even  if  properly  authenticated,  as  used 
on  such  motion.     (Id.) 

5.  Immaterial  Statement  in  Bill  of  Exceptions  —  Notice  bt 
Judge  after  Submission  of  Motion  —  Reply  of  Attorney. — 
Whether  or  not  the  dismissal  should  be  granted,  after  the  motion 
therefor  was  submitted,  depended  upon  the  showing  at  the  time  of 
the  making  and  submission  of  the  motion;  and  plaintiffs  were  not 
required  upon  notice  from  the  judge  after  such  submission^  to 
take  any  proceedings  to  save  their  legal  rights.  A  statement  in  the 
bill  of  exceptions  that  the  judge  before  passing  upon  the  motion 
asked  one  of  the  attorneys  for  one  group  of  contestants  whether  he 
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PBACTICE   (Continued). 

had  notice  of  the  motion  to  dismiss^  and  desired  to  take  steps 
therein  before  the  ruling,  and  that  he  replied  that  he  would  not  at 
present  do  anything  in  the  matter^  but  would  let  it  stand  as  it  was, 
was  immaterial.  Such  reply  of  the  attorney  to  the  judge  was 
nothing  more,  in  effect,  than  a  statement  that  the  contestants  would 
stand  upon  their  legal  rights.     (Id.) 

6.  Motion  for  New  Tbial  Improper. — ^Where  there  has  been  no  trial 
by  reason  of  the  non-appearance  of  the  plaintiffs  at  trial,  a  motion 
for  a  new  trial  is  not  a  proper  procedure,  and  a  motion  therefor  was 
properly  denied.     (Id.) 

7.  Motion  to  Vacate  Judgment  —  Affidavits  —  Authentication  — 
Bill  of  Exceptions — Presumption. — On  a  motion  to  vacate  the 
judgment,  all  of  the  affidavits  and  evidence  used  upon  the  hearing 
must  be  authenticated  by  bill  of  exceptions,  purporting  to  contain 
them  all,  to  rebut  the  presumption  in  favor  of  the  order  denying 
the  motion,  that  other  affidavits  or  evidence  were  used  upon  the 
hearing  of  the  order,  than  those  merely  authenticated  by  certificate 
of  the  judge  as  havipg  been  used  upon  the  hearing.     (Id.) 

8.  Burden  upon  Appellants. — The  burden  was  upon  the  plaintiffs 
appealing  from  the  order  denying  their  motion  to  set  aside  the 
judgment  to  have  settled  a  bill  of  exception^  showing  the  evidence 
taken  upon  the  hearing  of  such  motion.     (Id.) 

See  Appeal;  'Appearance;  Costs;  Judges;  Judgment;  New  Trial; 
Parties;   Pleading;    Siunmons. 

PBOBATE  LAW.    See  Estates  of  Deceased  Persons. 
PBOHIBITION.    See  Estates  of  Deceased  Persons,  31. 
PBOMISSOBY  NOTE.     See  Pleading. 

PUBLIC  LANDS. 

1.  Government  Survey  —  Judicial  Notice.  —  The  courts  take  judi- 
cial notice  of  the  rules  for  making  subdivisional  surveys  of 
public  lands,  of  the  uniform  method  of  numbering  and  designat- 
ing the  sections  and  their  smaller  subdivisions,  and  that,  under 
the  laws  of  the  United  States  and  the  regulations  of  the  land 
office,  no  sales  of  public  lands  are  made  until  the  plat  and  field- 
notes  of  the  subdivisional  survey  of  the  township  in  which  they 
lie  have  been  returned  and  approved  and  made  matter  of  public 
record  in*  the  surveyor-general's  office  and  in  the  land  office,  by 
certified  copies  thereof;  and  that  the  surveyors  are  required  to 
mark  the  section  comers  with  posts  or  monuments  properly  lettered, 
and  to  show  by  accurate  field-notes  the  distance  and  bearing  of 
witness-trees  from  section  and  quarter-section  comers  and  the 
natural  features  of  the  country.     (Kimball  v.  McKee,  435.) 
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PUBLIC  LANDS  (Contiiiiied). 

2.  Object  or  Bvoobd  or  Fim>-Nots»— Silocatioh  or  Gokkzbs  bt 
PUBCHA8KB8. — The  purpoM  of  the  preeeirmtkm  of  the  field-iiotee 
with  the  plAt  as  matter  of  publie  reeord  in  the  offiee  of  the  ■mrejor- 
general  ia  to  enable  the  pnrehaaaiB  of  pnblie  lands  whoae  patents 
deeeribe  the  land  as  delineated  on  the  approved  plat,  as  well  as 
their  sneeeesors,  to  eorreetlj  relocate  the  section  and  qnarter-seetion 
eomerSy  where,  hj  accident  or  design,  the  artificial  monuments  placed 
hj  the  official  sorreyor  have  been  remored  or  destroyed.     (Id.) 

8.    BOTTNDARHS  —  COUBSU     AND     DiSTANGBS     COKTB<HXXD     BT     MONU- 

MIKTS. — Courses  and  distances  are  controlled  in  the  fixing  of 
boundaries  by  visible  monuments,  unkss  there  are  other  sufficient 
circumstances  to  corroborate  the  former;  and  this  is  eepeeiaDj 
tme  where  the  boundaries  themselves  are  permanent  and  visible, 
such  as  the  bank  of  a  navigable  river  or  the  shore  of  an  ocean.  (Id.) 

4.  Action  ow  Tbxspass  —  Ino(»bbgt  Priyatx  Subvbt  —  Ykrdict 
AOAINST  EviDiNOX. — ^lu  an  action  of  trespass,  where  the  verdict  of 
the  jurj  for  the  plaintiif  was  based  upon  a  private  survej  which 
was  manif estlj  incorrect  and  not  in  accord  with  the  field-notes  of 
the  government  survej,  and  it  appears  that  the  true  location  of  the 
asserted  trespass  was  on  lands  not  belonging  to  the  plaintiff,  the 
verdict  must  be  held  against  the  evidence.     (Id.) 

5.  Evidenob— Fuld-Notes  or  Bbsubvxt^ — ^In  determining  the  bound- 
aries of  a  patent  for  public  land,  the  field-notes  of  a  resurvej  of  a 
boundary  of  the  township,  certified  by  the  surveyor-general  as  a 
copy  on  file  in  his  office,  which  are  identified  by  the  official  plats 
as  the  field-notes  on  which  the  patent  was  issued,  and  which  be- 
came in  legal  effect  a  part  of  the  patent,  were  properly  admitted  in 
evidence,  without  the  showing  of  any  reason  for  making  the 
resurvey.     (Id.) 

6.  Last  Accepted  Subvbt— Presumption. — ^Prior  to  the  issuing  of 
the  patent  the  government  could  make  any  number  of  surveys,  as 
its  officers  might  direct;  and  the  last  accepted  survey  is  presumed 
to  be  the  one  on  which  the  patent  was  issued,  where  the  contrary 
does  not  appear.     (Id.) 

7.  Testimony  as  to  Location  or  Landmarks.  —  The  testimony  of 
witnesses  as  to  observed  location  of  landmarks  placed  upon  the 
premises  claimed  by  plaintiff  was  properly  admitted.     (Id.) 

8.  Cboss-Examination  or  Dependant — ^Details  or  Subvey. — When 
defendant  was  called  as  a  witness  for  plaintiff  as  to  the  location  of 
a  township  line  and  comer  with  reference  to  a  stake  placed  by 
plaintiff's  surveyor,  he  could  not  be  properly  cross-examined  by  his 
counsel  as  to  the  merits  of  the  details  of  plaintiff's  survey,  and  of 
another  survey  made  by  a  government  surveyor.     (Id.) 

0.  iDENTincATioN  or  PLACE  or  Trespass  with  PLAiNmrr's  Survey. 
^The  testimony  is  admissible  of  a  witness  to  the  survey  made  for 
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the  plaintiff  that  he  eorreetly  pointed  out  the  land  belonging  to 
plaintiff  according  to  his  mxrrej,  to  a  witness  who  testified  to  the 
commission  of  the  alleged  trespass  as  being  on  plaintiff's  land  as 
so  pointed  out.     (Id.) 

10*  Gboss-Examination  of  Witness  to  Plsa  of  Tbbspass  —  Aoou- 
KACY  OF  SuRVSY. — It  not  appearing  that  the  witness  to  the  place 
of  trespass  claimed  to  know  anything  about  the  accuracj  of  the 
surveys,  a  question  concerning  said  accuracy  put  to  him  on  cross- 
examination  was  properly  excluded.     (Id.) 

11.  IBSELSVANT  BeMASK   BY   CJOUBT   AS   TO  IMPEACHMENT. — TJpon   CrOSS- 

examining  such  witness,  where  defendant's  counsel  repeated  a  ques- 
tion several  times,  and  in  answer  to  statements  by  the  court,  in- 
sisted upon  the  right  to  cross-examine  him,  it  not  appearing  that 
he  was  seeking  to  impeach  him,  a  remark  by  the  court,  ''You  have 
no  right  to  impeach  him,''  was  irrelevant,  and  not  prejudicial 
(Id.) 

12.  Testimony  of  Plaintiff — Ookners  of  Suevey — Cross-Examina- 
TION. — ^Where  plaintiff  testified  merely  to  seeing  the  corners  set  by 
plaintiff's  surveys,  and  that  he  had  pointed  them  out  to  a  witness 
to  the  trespass,  he  could  not  be  properly  cross-examined  as  to  the 
accuracy  of  the  survey.     (Id.) 

13.  Conclusions  of  Witnesses  not  Experts — Argumentative  Ques- 
tions.— Questions  calling  for  the  conclusions  of  witnesses  who  are 
not  experts  as  to  accuracy  of  surveys,  and  the  location  of  land  in  re- 
lation thereto,  and  argumentative  questions  were  properly  excluded. 
(Id.) 

14.  Instruction  as  to  Surveys. — The  court  properly  instructed  the 
jury  as  to  the  finality  of  the  last  corrected  survey  upon  which  the 
patent  for  public  land  was  based,  and  that  if  the  plaintiff's  survey 
accorded  therewith,  it  was  the  duty  of  the  jury  to  find  for  the 
plaintiff,  and  tx  the  amount  of  his  damages.     (Id.) 

QUIETING  TITLE.     See  Mortgages,  13;  Sunmions. 

BAILBOADS.     See  Negligence,  11-15,  28-33;   Taxation,  7,  8. 

BECEIVEB. 

1.  Action  for  Services — ^Beceiveb  for  Bank — ^Defense — Special  Con- 
tract — Support  of  Findings. — ^In  an  action  for  services  rendered 
as  receiver  for  a  bank  in  an  action  by  it  against  a  fruit  and  land 
company,  where  the  defense  was  that  plaintiff  importuned  defendant 
bank  for  his  appointment,  and  agreed  that,  if  appointed,  he  would 
look  solely  to  crops  of  fruit  which  the  land  would  produce  for  his 
oompensation,  and  would  make  no  claim  against  defendant  bank. 
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findings  upon  pobstantial  eridenee  la  fsror  of  sack  a  defenae^ 
DotwithstaDdiDg  eonllietuig  erideaee  for  tbe  i^aintiff,  are  waf^nenttf 
sopported,  and  will  not  be  disturbed  mpom  ^vpeaL  (Ephxaisi  ▼. 
PadAe  Bank,  222.) 

2.    COKTmACT    WITH     ATTORKKT — ^RaTIFICATIOV     BT     BaHK — EXSCUTKD 

CoNTEACT— Code  Pbotisiok  Ikaffucablk.— Where  it  appears  that 
the  special  contract  pleaded  was  made  with  the  attomej  for  the 
bank  before  the  suit  in  which  the  serriees  were  rendered  was  com- 
menced, and  the  bank  ratified  the  contract  by  procuring  plaintiff's 
appointment  as  reeetrer,  such  contract  was  therebj  ezecoted  on 
the  part  of  the  bank;  and  the  profisioa  of  seetioa  283  of  the 
Code  of  Civil  Procedure,  requiring  contracts  by  an  attomej  to 
be  in  writing  or  entered  in  the  minntes  of  the  court  is  inapplicable 
to  the  facts.  That  provision  applies  onlj  to  the  "steps  of  aa 
action"  after  its  commencement  and  pertaining  to  its  eondnet. 
(Id.) 

BEDEMPnON.     See  Mortgages,  IG. 

SPECIFIC  PEBFOBMANCE. 

1.  CONTEACT  FOE  EXCHANGE  OF  LAMB  —  AMENDED  COKPLAINT  —  BeF- 
OElfATION    AND     ENFOECEMENT — COMPENSATION — CAUSE    OF     AcnOM 

NOT  Changed. — Where  the  original  complaint  sought  specific  per- 
formance of  a  contract  for  the  exchange  of  land,  an  amended 
complaint  seeking  to  reform  the  contract,  and  praying  specifie 
performance  of  the  reformed  contract,  or  compensation  by  waj  of 
damages,  should  specific  performance  be  impossible,  did  not  incor- 
porate a  new  or  different  cause  of  action.  (Messer  v.  Hibemia 
Savings  and  Loan  Societj,  122.) 

2.  Different  Kinds  of  Belief. — The  seeking  of  different  kinds  of 
relief  does  not  establish  different  causes  of  action.  A  contract  maj 
be  reformed  and  specifically  enforced  as  reformed  in  the  same 
action;  and  a  demand  for  alternative  monetary  relief  is  not  subject 
to  the  objection  that  the  complaint  states  two  causes  of  action. 
(Id.) 

8.  Title  to  Btetp  Conveyed— Adverse  Possession— Boundaries  of 
Deed — Tacking  not  Permitted. — ^Where  the  plaintiff  established 
a  clear  record  title  to  the  strip  of  land  conveyed  to  the  defendant, 
which  was  not  included  in  the  record  title  of  defendant,  defendant 
cannot  tack  its  own  possession  thereof  to  that  of  any  previous 
holder  where  the  land  is  not  included  in  the  boundaries  of  the 
deed  from  such  holder,  in  order  to  prove  title  thereto  by  adverse 
possession.     (Id.) 

4.  Monetary  Compensation — Market  Value  of  Strip — ^Admission 
OF  Pleadings— Bad  Faith. — Where  the  pleadings  admitted  the 
market  value  of  the  strip  agreed  te  be  conveyed  by  defendant. 


Digitized  by 


Google 


Specific  Pebpormanck.  881 

SPECIFIC  PERFOBMANCE  (Continued). 

which  had  in  bad  faith  conveyed  it  away,  and  without  restoring 
the  property  conveyed,  refused  to  convey  as  agreed,  or  to  pay  any 
compensation  for  the  title  received,  such  market  value  was  properly 
allowed  as  the  measure  of  damages,  under  section  3306  of  the 
Civil  Code.     (Id.) 

5.  Jurisdiction  or  Equity. — ^Where,  through  no  fault  of  the  plaintiff 
in  equity,  specific  performance  cannot  be  decreed,  the  court  having 
obtained  jurisdiction  of  the  subject-matter  properly  within  its 
cognizance,  will  grant,  as  an  alternative,  monetary  relief,  which 
in  an  action  strictly  at  law  would  be  by  way  of  damages.     (Id.) 

6.  Overlapping  Improvembnts — ^Ezchanob  of  Strips — ^Mistake  in 
Contract  —  Proop  —  Construction. — ^Where  the  improvements  on 
defendant's  lot  overlapped  part  of  the  lot  of  plaintiff's  assignor, 
which  conveyed  a  strip  to  defendant  in  consideration  of  defendant's 
agreement  to  convey  a  strip  of  the  same  area  to  plaintiff's  assignor 
to  complete  title  to  its  frontage  of  forty  feet,  but  the  original 
contract  called  for  a  conveyance  to  plaintiff's  assignor  of  the 
whole  forty  feet,  which  was  reformed  for  mistake  therein,  and 
defendant  claimed  that  the  mistake  was  not  sufficiently  proved, 
equity,  independent  of  the  question  of  mistake,  will  not  permit 
defendant  wholly  to  omit  performance,  because  it  has  promised 
to  perform  more  than  it  can  or  more  than  is  necessary,  and  the 
court  will  interpret  the  contract  so  as  to  be  just,  reasonable,  and 
effective,  and  to  express  the  true  intent  of  the  parties,  and  will 
disregard  the  erroneous  parts  of  the  writing.     (Id.) 

7.  Vendor  and  Purchaser — Specific  Performance  of  Contract — Ac- 
tion IN  Equity  by  Vendor — Insufficient  Complaint. — A  com- 
plaint in  equity  by  a  vendor  to  enforce  the  performance  by  the  pur- 
chaser of  an  executory  contract  for  the  sale  of  land,  and  to  enforce 
the  lien  of  the  vendor  for  the  balance  of  the  purchase  price,  which 
does  not  allege  facts  affirmatively  showing  adequacy  of  considera- 
tion, and  that  the  contract  is  just  and  reasonable  as  to  the  defend- 
ant, is  insufficient,  and  a  demurrer  thereto  was  improperly  overruled. 
(White  V.  Sage,  613.) 

8.  Averment  of  Price — ^Valub — ^Reasonableness  of  Contract. — An 
averment  of  the  price  agreed  to  be  paid  for  the  land  is  not  suffi> 
cient.  There  must  be  a  showing  of  its  value,  at  least  so  that  the 
court  can  determine  whether  or  not  it  was  in  reasonable  proportion 
to  the  price  to  be  paid,  or  of  other  facts  which  are  sufficient  to 
satisfy  the  court  that  the  contract  is  just  and  reasonable  to  the 
buyer  in  all  its  material  elements.     (Id.) 

9.  Defense  of  Insufficiency  of  Value — Omission*  in  Finding. — 
Where  the  answer  alleges  that  the  value  of  the  land  was  a  sum 
less  than  half  of  the  price  agreed  to  be  paid,  the  failure  to  find 
upon  this  issue  as  well  as  the  insufficiency  of  the  complaint  requires 
a  reversal  of  the  judgment  for  the  plaintiff.     (Id.) 

CXLIX  Cal.— 66 
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STATUTE  OP  FBAUDS.     See  Boundaries. 

STATUTE  OP  LIMITATIONS.     See  Banka,  I5  Fraud,  4;  Irrigation 
District,  5;  Mortgage,  1,  13,  22. 

STAY  OP  PEOCEEDINGS.    See  Practice,  2. 

STOCK  AND  STOCKHOLDEBS.     See  Corporations. 

SUMMONa 

1.  Action  bt  Husband  and  Wifb  to  Quikp  Titlb  —  Evidtoci— 
Judgment-Boll  in  Pobeolosubb  Suit — ^Proof  or  Service— Amend- 
MENT  or  Betubn. — ^In  an  action  \)j  the  husband  and  wife  to  quiet 
title  against  the  purchaser  under  a  foreclosure  decree,  where  the 
judgment-roll  in  the  foreclosure  suit  contained  an  unsigned  return 
of  service  of  summons  upon  the  husband,  the  court  properly  ad- 
mitted proof  of  the  actual  service  of  summons  upon  the  husband, 
hy  the  oath  of  the  former  deputy  sheriff  who  made  the  serriee, 
and  might  then  have  admitted  the  judgment-roll  in  evidence  with 
correction  of  the  defective  return;  and  the  plaintiffs'  rights  eonld 
not  be  prejudiced  by  an  order  of  the  court  allowing  the  former 
deputy  sheriff  to  amend  his  return  nwie  pro  tunc,  by  fOling  out 
the  certificate  in  the  name  of  the  then  sheriff  by  himself,  though 
his  principal  was  dead.     (Jones  v.  Gunn,  687.) 

2.  Bight  to  Dismissal  under  Code  tor  Want  of  Betubn  or  SESvia 
— CoNSTBUGTiON  OF  CoDE. — Subdivision  7  of  section  581  of  the 
Code  of  Civil  Procedure  requiring  dismissal  of  an  action  for  failure 
to  make  return  of  service  within  three  years  must  be  construed  to 
apply  to  pending  actions  which  are  untried  and  not  to  actions 
which  have  gone  to  judgment;  and  it  cannot  apply  to  an  action 
where  service  was  actually  made,  trial  had,  and  a  judgment  entered, 
which  has  become  final,  and  which  was  rendered  within  a  year 
after  the  commencement  of  the  action.     (Id.) 

See  Corporations,  4-7;  Judgment,  1-3. 
8UBVET.     See  Boundaries,  3;  Public  Lands. 

SWAMP  AND  OVEBFLOWED  LANDS. 

1.  Swamp  Land— Equitable  Claims  of  Settlers — ^Prefebbsd  Pdb- 
OHASERS. — Under  the  Swamp  Land  Act  of  April  4,  1870,  all  settlers 
upon  swamp  and  overflowed  lands  belonging  to  the  state,  whoso 
settlement  is  evidenced  as  in  that  act  prescribed,  have  an  equitable 
claim  thereto,  and  are  preferred  purchasers  thereof  to  the  extent  of 
their  inclosure  or  occupancy.     (Waters  v.  Pool,  795.) 

2.  Affidavit  for  Purchase — Statement  of  Bbquisitbs — ^Truthful- 
ness.— An  affidavit  for  the  purchase  of  swamp  land  must  state. 


Digitized  by 


Google 


Taxation.  883 


SWAMP  AND  OVERFLOWED  LANDS  (Continued). 

among  the  requisites  of  the  statute,  that  the  affiant  has  not  known 
of  any  legal  or  equitable  claim  to  said  lands  other  than  his  own, 
and  all  of  the  requisites  of  the  statute  must  not  only  be  stated 
therein,  but  must  be  shown  to  be  true,  or  no  right  to  his  land  can 
be  awarded  by  the  court     (Id.) 

S.    CONSTBUCnON    OF    AJFIDAVIT    AND    GeBTIFIOATE  —  ACTUAL    SlTTLE- 

MENT  —  Untbuthpulness  NOT  INTENDED.  —  W^here  prior  to  the 
segregation  of  the  land  by  the  United  States  government,  the 
predecessor  in  interest  of  defendants,  who  had  been  the  occupant 
of  land  lying  on  the  left  bank  of  the  Sacramento  River,  in  his 
affidavit  of  purchase  and  certificate  described  the  land  applied  for 
as  so  situated,  and  also  as  being  the  fractional  northwest  quarter  of 
section  19,  which  latter  description  included  an  island  in  the  river 
known  to  be  in  the  possession  of  plaintiff,  and  stated  that  he  did 
not  know  of  any  legal  or  equitable  claim  to  the  land  other  than  his 
own,  the  subsidiary  description  is  not  controlling,  and  it  must  be 
presumed  after  the  lapse  of  thirty-six  years  without  interference 
with  plaintiff's  possession,  that  the  applicant  only  intended  to  apply 
for  and  take  the  land  on  the  left  bank  of  the  river,  and  that  he 
actually  stated  the  truth  as  to  his  ignorance  of  any  other  claim 
thereto.     (Id.) 

4.  New  Subvey  and  Cebtiticate  on  Old  Affidavit. — ^Where  all  rights 
were  lost  by  plaintiff  and  defendants'  predecessor  by  failure  to 
comply  with  the  statute,  and  the  surveyor-general  could  approve  any 
new  survey  and  issue  evidence  of  title  thereto  to  any  person  applying 
to  purchase  the  same,  the  old  affidavit  attached  to  the  new  survey 
and  certificate,  approved  by  the  surveyor-general,  limited  to  land 
lying  on  the  left  bank  of  the  river,  should  be  construed  and  measured 
by  the  same  standard  as  if  it  be  an  entirely  new  affidavit  bearing 
date  as  of  the  time  of  the  approval  of  such  survey.     (Id.) 

5.  Confliotino  Applioation  bt  Plaintiff — Eqxtitable  Rights. — ^A 
conflicting  application  by  plaintiff  covering  not  only  his  island  pos- 
session, but  also  all  the  land  previously  possessed  by  the  grantor 
of  defendants,  and  included  in  his  original  certificate,  ought  not  to 
be  allowed  to  prevail  as  against  the  rights  of  the  defendants' 
predecessor,  and  an  equitable  construction  of  the  certificate  which 
leaves  to  plaintiff  and  defendants  their  possessory  rights  to  the 
lands  which  they  were  originally  occupying  should  be  adopted,  and 
it  was  error  to  award  the  whole  land  to  plaintiff  on  his  conflicting 
application  by  reason  of  the  falsity  of  the  affidavit  of  defendants' 
predecessor.     (Id.) 

TAXATION. 

1.  Action  to  Qttixt  Title — ^Evidence — ^Misdescbiption  in  School  Tax- 
Deed — Relevancy  not  Shown.— In  an  action  to  quiet  title  to 
land  in  San  Joaquin  County,  described  as  "lots  numbered  nine 
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and  ten  in  bloek  C,  in  MeCload't  addition  to  tbe  citj  of  Stoektoa 
according  to  the  official  map  or  plat"  of  said  addition,  "on  file  in 
tbe  oifiee  of  tbe  coontj  recorder/'  ete^  where  it  was  admitted  that 
anch  deeeribed  land  was  onUide  the  eitj  liauta,  bat  was  part  of 
a  school  district  containing  tbe  citj,  which  was  ■wfwgd  bj  the 
eitj  for  school  purposes  for  1900,  and  drfewdsnt  claimed  under 
a  school  tax-deed  for  the  jear  1900,  which  misdeocribed  the  lands 
assessed  as  "Ijing  and  being  withiM  the  said  citj  of  Stockton," 
and  assessed  simply  as  "lots  nine  (9)  and  ten  (10)  block  C  in 
McClond's  Addition,''  without  farther  reference, — such  deed  waa 
properly  excluded  from  eridence  as  not  purporting  on  its  face 
to  conrej  anj  part  of  the  land  in  controversj,  in  the  absence  of 
other  evidence  or  oifer  of  eyidence  to  show  its  relcTancj  to  the 
issues,  or  to  show  an  estoppel  upon  plaintiff,  if  it  be  assumed  that 
such  evidence  would  be  admissible.    (Oldham  ▼.  Bamsner,  540.) 

2.  CoNSTBucmoN  OF  Tax-Deed  —  Possibiijties  —  Judicial  Noncx. — 
The  tax-deed  describing  lands  within  the  city  cannot  be  construed 
as  intended  to  describe  lands  without  the  citj,  it  being  entirely 
possible  that  there  may  be  a  MeCloud's  addition  within  the  city 
as  well  as  one  without  it,  and  this  court  cannot  take  judicial  notice 
that  this  is  not  the  ease.     (Id.) 

3.  Ck)LLATEEAL  INHERITANCES  AND  BEQUESTS — ^VESTED  BiGHT  OF  STATB 

— Constitutional  Law. — The  tax  imposed  by  the  act  of  March 
23,  1893,  and  the  acts  amendatory  thereof,  upon  collateral  in- 
heritances and  bequests,  gave  to  the  state  a  right  which  vested 
immediately  upon  the  death  of  the  decedent,  which  cannot  be  sur- 
rendered by  subsequent  legislative  act,  or  by  a  repeal  of  the  law 
under  which  the  right  became  vested.  Such  surrender  would  be  a 
gift  or  donation  from  the  state  in  violation  of  section  31  of  article 
IV  of  tbe  constitution.     (Trippet  v.  State  of  Calif omia,  521.) 

4.  Case  Affirmed. — The  decision  of  this  court  in  Estate  of  Stanford, 
126  Cal.  112,  [54  Pac.  259,  58  Pac.  462],  is  affirmed.     (Id.) 

5.  Due  Process  of  Law. — The  act  of  1893  is  not  unconstitutional  as 
depriving  the  heirs  of  property  ''without  due  process  of  law"  con- 
trary to  tbe  fourteenth  amendment  of  tbe  constitution  of  the  United 
States.  Tbe  statute  provides  for  an  appraisement  after  notice  to 
all  persons  known  to  have  a  claim  or  interest  in  the  property.  The 
mere  fact  tbat  tbe  state  has  a  vested  right  to  its  proportion  of  the 
gift  or  inheritance,  prior  to  the  appraisement,  does  not  deprive 
tbe  beneficiary  or  heir  of  any  substantial  right,  where  the  law 
affords  bim  a  right  to  be  heard  as  to  the  amount  of  the  tax  before 
it  is  collected  or  paid.     (Id.) 

6.  Repeal  of  Means  of  Enforcement — Action  by  Heirs  to  Quiet 
Title. — The  question  whether  the  act  of  1905  has  repealed  all 
means  of  enforcing  the  tax  vested  under  the  act  of  1893,  can  only 
be  decided  when  the  state   seeks  to  enforce   the  same.     An  heir. 
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TAXATION  (Continued). 

upon  whose  interest  the  tax  was  imposed,  cannot  maintain  against 
the  state  an  action  affirmativelj  to  quiet  his  title  against  the  state, 
whether  or  not  there  remains  a  legal  method  for  its  enforcement, 
without  paying  the  claim.     (Id.) 

7.  Assessment  or  Bailboad  Propebty  —  Impbovbments — State  and 
Local  Assessments. — Under  section  10  of  article  XIII  of  the 
constitution,  it  is  only  "the  franchise,  roadway,  roadbed,  and 
rolling-stock"  of  railroads  that  are  to  be  assessed  by  the  state 
board  of  equalization,  and  any  attempted  assessment  of  railroad 
property  beyond  the  power  of  such  board  is  void  and  cannot  pre- 

'  dude  an  assessment  by  the  local  authorities.     All  improvements, 

whether  situated  on  or  off  the  right  of  way,  are  to  be  assessed  by 
the  local  authorities.  (San  Francisco  and  San  Joaquin  Valley  Bail- 
way  Company  v.  City  of  Stockton,  83.) 

8.  Exclusive  Bight  of  Assessment  by  City. — Bailroad  property 
within  city  limits,  consisting  of  blocks  of  land  adjoining  the  right 
of  way,  acquired  and  used  for  station  purposes,  for  a  passenger 
depot,  for  a  freighthouse,  with  spur  tracks  and  sidings,  for  a  round- 
house, for  machine-shops,  for  a  storehouse,  with  materials  for  con- 
struction purposes,  with  tracks  for  switching  and  repairing  purposes, 
for  a  water-tank,  and  for  a  cattle  yard,  and  also  a  right  of  way  and 
roadbed  never  used  or  operated  for  railroad  purposes,  are  to  be 
assessed  exclusively  by  the  city  assessor.     (Id.) 

9.  Federal  Franchises  to  Telegraph  Company. — The  franchises 
granted  to  the  Western  Union  Telegraph  Company  by  the  act  of 
Congress  of  April  24,  1866,  to  construct,  maintain,  and  operate  its 
lines  of  telegraph  over  the  public  domain  and  across  and  under 
navigable  waters,  and  along  the  military  and  post  roads  of  the 
United  States,  in  such  manner  as  not  to  interfere  with  ordinary 
travel  thereon,  are  not  subject  to  state  taxation,  directly  or  in- 
directly; and  a  city  has  no  right  to  assess  and  tax  the  same  when 
exercised  upon  its  streets.  (Western  Union  Telegraph  Company  ▼. 
City  of  Visalia,  744.) 

10.  Municipal  Ordinance — ^Police  Power — ^Begulation  of  Poles  and 
Wires — Agreement  for  Use  by  City — Taxable  Franchises  not 
Granted. — A  city  may,  under  its  police  power,  pass  an  ordinance 
regulating  the  placing  of  telegraph  poles  and  wires  so  as  to  prevent 
unreasonable  obstruction  of  travel,  but  cannot  deprive  it  of  its  right 
to  construct  and  maintain  them.  An  ordinance  authorizing  their 
construction,  and  permitting  them  to  remain  where  placed,  in  con- 
sideration of  the  telegraph  company's  written  agreement  to  permit 
their  use  by  the  city  for  certain  purposes,  does  not  grant  an  effective 
municipal  franchise  having  a  real  existence  distinct  from  its  federal 
franchise,  which  may  be  taxed  by  the  eity.     (Id.) 

11.  Void  Assessment— Injunction  to  Bsstbain  Levy  and  8ali. — A 
purported  assessment  of  such  municipal  franchise,  under  the  ordi- 
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TAXATION  (Continued). 

nance,  Ib  void;  and  an  attempt  to  levy  npon  and  sell  the  pol^  and 
wires  to  satisfy  the  same  may  be  properly  restrained  by  injunction. 
(Id.) 

12.  Shabes  or  Stock  in  National  Banks — Statutes  of  TJnitbd  States 
— ^Political  Code  —  State  Discrimination. — The  assessment  for 
taxation  by  the  state  of  shares  of  stock  in  national  banks,  author- 
ized by  section  5219  of  the  Bevised  Statutes  of  the  United  States^ 
under  the  restriction  "that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  such  state,"  and  also  authorized  in 
pursuance  of  that  section  by  sections  3608,  3609,  and  3610  of  the 
Political  Code,  as  changed  and  enacted  in  1899,  which  embody 
the  same  restriction,  is  not  subject  to  the  objection  that  the  method 
of  assessment  and  taxation  of  national  bank  shares  under  the 
Political  Code  does  in  its  practical  execution  discriminate  in  favor 
of  state  banks  and  state  moneyed  corporations  and  against  national 
banks.     (Crocker  v.  Scott,  575.) 

13.  Different  Mode  of  Assessment — Inclusion  of  Saks  Elements 
— Federal  Decisions. — Under  the  decisions  of  the  federal  courts, 
the  mere  fact  that  the  shares  of  stock  in  state  banks  and  state 
moneyed  corporations  are  not  permitted  to  be  assessed  in  this 
state,  is  not  sufficient  to  show  a  discrimination  in  the  assessment 
and  taxation  of  shares  of  stock  in  national  banks,  provided  a 
different  method  adopted  by  the  state  for  the  assessment  and 
taxation  of  such  state  corporations,  accomplishes  the  inclusion  in 
the  assessment  of  the  property  of  said  state  corporations  of  all 
the  elements  which  are  embraced  in  the  assessment  of  shares  of 
stock  in  national  banks  to  the  holders  thereof.     (Id.) 

14.  Construction  of  State  Constitution  and  Laws  —  Exclusivs 
Province  of  This  Court. — The  interpretation  of  the  constitution 
and  laws  of  this  state  by  this  court  is  recognized  by  the  decisions 
of  the  federal  courts  as  conclusive  and  binding  upon  the  supreme 
court  of  the  United  States  and  all  federal  courts;  and  there  is 
nothing  in  the  decisions  of  the  supreme  court  of  the  United  States 
to  preclude  this  court  from  holding  that,  under  the  constitution 
and  laws  of  this  state,  the  assessing  officers  are  compelled,  in  their 
valuation  of  the  property  of  state  banks  and  other  state  moneyed 
corporations,  to  include  all  those  elements  of  value  which  would 
be  embraced  in  an  assessment  of  the  shares  of  stock  therein.     (Id.) 

15.  Constitutionality  of  Exemption  of  State  Shares  —  Double 
Taxation. — Under  the  constitution  of  1879,  specifically  requiring 
the  assessment  and  taxation  of  shares  of  stock,  an  assessment 
thereof  according  to  the  market  value  as  required  by  law,  would 
include  every  element  entering  into  and  giving  value  to  the  shares; 
and  the  decision  of  this  court  in  Burke  v.  Badlam,  57  CaL  594, 
sustaining   the   constitutionality   of  section   3608   of   the   Political 
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TAXATION  (Continued). 

Ck>de,  exempting  such  shares  from  taxation,  rests  solelj  upon  ths 
consideration  that  by  the  taxation  of  the  entire  property  of  the 
corporation,  including  its  franchise,  every  element  giving  value  to 
its  shares  was  included,  and  that  to  tax  the  shares  besides  would 
be  double  taxation,  not  contemplated  by  the  constitution  or  laws. 
This  construction  of  the  constitution  and  laws  has  been  for  more 
than  twenty-five  years  the  only  warrant  for  the  enforcement  of 
the  statute  exempting  the  assessment  of  shares  of  stock  in  state 
corporations.     (Id.) 

16.  System  or  Statb  Taxation — Assessment  of  Cobpoeatb  Fran- 
chise.— Under  our  system  of  state  taxation,  as  construed  by  the 
decisions  of  this  court,  all  of  the  intangible  property  of  a  cor- 
poration, including  its  good-will,  or  dividend-  or  profit-earning 
power,  may  be  properly  included  in  the  assessment  of  its  franchise, 
the  value  of  which  is  to  be  ascertained  by  deducting  from  the 
aggregate  market  value  of  the  shares  the  value  of  the  tangible 
property  of  the  corporation.     (Id.) 

17.  Bemedy  by  Injunction  —  Enforcement  of  Illegal  Tax. — The 
equitable  remedy  by  injunction  will  not  be  granted  to  restrain 
proceedings  of  officers  to  enforce  a  tax  under  the  laws  of  the 
state  merely  on  the  ground  that  the  tax  sought  to  be  enforced  is 
illegal,  unless  it  appears  necessary  to  protect  the  rights  of  the 
property-owner  and  that  he  has  no  adequate  remedy  at  law.  Acts 
not  creating  a  cloud  upon  the  title  of  the  taxpayer  will  not  be 
enjoined;  and  no  cloud  upon  real  property  can  be  created  by 
mere  sale  of  the  property  to  the  state  before  the  time  comes  for 
the  execution  of  a  deed  to  the  state.     (Id.) 

See  Irrigation  District,  1,  2;  License. 

TELEGBAPH  COMPANY.     See  Irrigation  District,  1,  2;    Taxation, 
0-11. 

TENDEB.     See  Mortgages,  23. 

THEATEB.    See  Police  Power,  2. 

TBUST. 

1.  Trust  under  Will — Powee  of  Sale  by  Executor — Trust  as  to 
Proceeds — Termination — Improper  Order  Filung  Vacancy.— It 
is  essential  to  an  order  appointing  a  trustee  under  a  will  to  fill 
a  vacancy  under  section  2289  of  the  Civil  Code,  that  there  should 
be  an  existing  trust  to  be  executed;  and  where  the  will  creating 
the  trust  devised  no  land  to  the  trustee,  but  merely  empowered 
the  executor  to  sell  the  land  without  an  order  of  court,  and  made 
him  trustee  only  to  invest  the  proceeds  for  the  benefit  of  two  grand- 
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TEU8T  (CoDtiiraed). 

nieees  until  thej  attained  majority,  whaA  tbej  had  botk  attained, 
an  order  appointing  a  new  tmatee,  after  the  deatk  of  t^  former 
trustee,  to  complete  the  eontraet  of  aile  at  the  fnitinfe  of  the 
purehaaer,  was  improper.     (Trost  under  Win  of  Walker,  214.) 

2.  Estoppel  or  Bkniticiakiis — OoBmBMATKRr  or  Sai^— Bkmedt  or 
Pbobatk  Pbockedihg. — ^The  estoppel  of  the  benefieiaries  to  dispute 
the  eontraet  of  sale,  bj  acceptance  and  retention  of  the  proeeeds 
thereof,  cannot  be  inquired  into  on  a  proceeding  to  fiD  a  Tacancy 
In  the  appointment  of  a  trustee;  but  the  proper  remedj  for  the 
enforcement  of  the  contract  of  sale  is  bj  a  eonfinnation  thoeof 
tn  the  probate  proceeding,  which  is  necessary  to  perfect  the  title 
of  the  purchaser  upon  fulfillment  of  the  contract,  and  if  the  onij 
persons  interested  in  the  proceeds  of  such  sale  have  so  ratified  the 
contract  that  thej  are  estopped  to  dispute  it,  the  court  maj  upon 
that  ground  confirm  the  sale  and  direct  a  eonvejance  on  compliance 
bj  the  purchaser  with  the  terms  of  the  contract.     (Id.) 

8.  Tbxjst  undeb  Wnx — ^Disteibution  or  Estate — ^Pdechasb  undek 
Execution  agaikst  Heib. — A  purchaser  under  execution  against  the 
son  of  a  deceased  testator  takes  no  greater  interest  than  the  son  has 
in  the  land  sold;  and  where  the  son  is  not  a  devisee  or  legatee, 
but  merely  the  beneficiary  of  an  income  for  life  under  a  valid  trust 
created  by  the  will  such  purchaser  acquired  no  interest  under  which 
any  distribution  can  be  had.     (Estate  of  Lux,  200.) 

4.  Validity  of  Tbust  —  Suspension  of  Poweb  of  Alienation. — 
A  trust  under  a  will,  to  continue  during  the  life  of  the  son  and  of 
all  of  his  children  living  at  the  time  of  the  testator's  death,  and  to 
terminate  with  the  death  of  the  survivor  of  them,  does  not  snq>end 
the  power  of  alienation  beyond  lives  in  being,  in  violation  of  section 
716  of  the  CivU  Code.     (Id.) 

5.  Division  among  Subvivino  Childben — AFTEB-BcMtN  Childben. — ^Tbe 
fact  that  the  trust  contemplates  a  division  of  the  trust  estate  among 
all  the  children  of  the  son  who  shall  be  living  at  the  termination 
of  the  trust,  which  may  include  children  bom  after  the  death  of  the 
deceased  and  before  the  termination  of  the  trust,  in  no  degree  affects 
the  term  of  the  trust  or  prolongs  the  suspension  of  the  power  of 
alienation.     (Id.) 

6.  Effectuation  of  Devise  to  Tbustees. — The  will  speaks  and  is 
enforceable  only  from  the  death  of  the  deceased;  and  the  devise  to 
the  trustees  becomes  effectual  only  at  his  death;  and  the  limitation 
or  condition  which  had  the  effect  of  suspending  the  power  of  aliena- 
tion was  created  when  the  devise  became  effectual     (Id.) 

7.  Absence  of  Tbust  to  Convey — ^Valid  Tbust. — ^Where  the  win  con- 
tains words  of  devise  to  those  among  whom  the  estate  was  to  be 
divided  upon  the  termination  of  the  trust,  a  provision  in  the  will 
empowering  the  trustees  to  make  sales  and  eonveyanees  and  to  invest 
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and  reinvest  the  proceeds  of  such  sales  does  not  create  any  forbidden 
trust  to  convey;  and  the  trust  was  within  the  provisions  of  section 
867  of  the  avil  CJode.     (Id.) 

8.  Devise  to  Wite  —  Half  of  Ck)MMUNiTY  Pbopeety  —  PmoB  Death 
OF  Wife — Consteuction  of  Will. — Where  the  will  devised  to  the 
wife  for  her  life  all  the  separate  property  of  the  testator  and  half 
of  the  community  property,  and  the  wife  died  before  the  testator, 
the  latter  was  thereupon  vested  with  the  absolute  title  to  the  com- 
munity property,  and  the  right  to  dispose  of  the  same  by  will;  and 
where,  construing  all  parts  of  the  will  in  relation  to  each  other, 
it  clearly  appears  that  the  testator  intended  the  will  to  be  operative 
as  to  all  property  which  he  was  entitled  to  devise  at  the  time  of 
his  death,  the  claim  that  the  testator  died  intestate  in  respect  of 
one  half  of  the  community  property  is  not  tenable.     (Id.) 

9.  Question  of  Peactice  —  Demurrer-  to  Objections  —  Harmless 
BuuNG. — Where  to  the  petition  for  final  distribution  presented  with 
the  final  account  appellant  filed  written  objection  thereto  setting 
up  her  claim  to  distribution  of  an  interest  in  the  community  property 
regardless  of  the  will,  to  which  demurrers  may  perhaps  have  been 
irregularly  sustained,  if  it  be  assumed  that  technical  error  was  thus 
committed,  it  was  harmless  in  view  of  the  erroneous  construction  of 
the  will  relied  upon  by  appellant.     (Id.) 

10.  Trust-Fund — Equity — Pleading — Action  at  Law. — Though  equity 
may  enforce  a  trust  against  the  executor  of  a  deceased  trustee,  yet 
a  complaint  against  an  executor  not  as  such,  but  individually,  alleg- 
ing that  a  sum  of  money  was  delivered  by  one  granduncle  of 
plaintiff  to  another,  to  be  held  in  trust  for  her,  and  to  be  paid  to 
her  at  the  death  of  the  latter,  and  that  after  his  death  defendant 
took  possession  of  the  money  and  withheld  it,  and  refused  to 
deliver  it  to  plaintiff  upon  demand,  does  not  state  a  cause  of 
action  in  equity  to  enforce  a  trust,  but  only  shows  a  cause  of  action 
at  law,  which  may  indifferently  be  called  one  in  trover,  in  assumpsit, 
or  for  money  had  and  received.     (Austin  v.  Wilcoxson,  24.) 

11.  Trust  in  Personalty  —  Parol  Evidence  —  Oral  Declarations — 
Caution. — Though  a  trust  in  personal  property  may  be  created, 
declared,  or  admitted  verbally,  and  the  oral  declarations  of  the 
alleged  trustee  are  admissible  in  evidence  for  that  purpose,  yet 
such  evidence  must  be  clear  and  unequivocal;  and  where  there  are 
no  acts  of  the  trustee  in  corroboration  of  such  oral  declarations, 
evidence  of  them  must  be  viewed  with  caution,  and  mere  evidence 
of  the  oral  declarations  of  a  deceased  person,  to  establish  a  trust 
against  him  which  in  general  cannot  be  contradicted,  must  be 
deemed  in  its  nature  the  weakest  and  most  unsatisfactory.     (Id.) 

12.  Support  of  Adverse  Finding. — ^Where  the  oral  declarations  proved 
were  contradictory,  or  inherently  improbable,  or  conflicted  with 
proved  or  admitted  facts  and  with  the  admissible  evidenee  of  the 
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books  of  account  of  the  deceased  grandonele  alleged  to  have  created 
the  trust,  showing  that  he  had  no  such  sum  of  money  in  his  pos- 
session as  that  claimed  to  have  been  deposited  in  trust,  a  finding 
against  the  existence  of  the  trust  is  sufficiently  supported.     (Id.) 

13.  Estoppel  or  Alleged  Trustee — ^Absence  or  Pleading — Becoveet 
roB  Seevxcks — Prejudice  not  Shown. — Where  no  facts  showing 
an  estoppel  against  the  alleged  trustee  were  pleaded,  and  the  plain- 
tiff had  recovered  against  his  estate  for  the  value  of  all  services 
rendered  to  him,  and  she  is  not  shown  to  have  been  prejudiced  in 
anj  waj  by  such  statement  as  he  may  have  made  to  her  while 
living  with  him,  her  contention  that  his  declarations  and  acts  are 
sufficient  to  raise  an  estoppel  against  him  in  her  favor  is  not  meri- 
torious.    (Id.) 

14.  Admission  or  Indebtedness  by  Grantors — ^Denial  by  Successors 
—Attack  upon  Finding — ^Ruling  not  Involved— Waiver. —Where 
the  grantors  of  the  trust-deed,  bj  failure  to  deny  the  indebtedness 
to  the  firm  alleged  in  the  complaint,  admitted  it,  and  their  suc- 
cessors in  interest  denied  the 'same  upon  information  and  belief, 
a  ruling  of  the  court,  that  the  successors  were  bound  hj  the  admis- 
sion, assuming  it  to  be  erroneous,  is  not  involved  in  an  attack  upon 
the  finding  of  such  indebtedness,  as  not  sustained  bj  the  evidence; 
and  where  the  plaintiffs  amplj  proved  such  indebtedness,  and  no 
counter  evidence  was  adduced,  but  all  of  the  defendants  objected  to 
plaintiffs '  evidence  on  the  ground  that  it  was  admitted  by  the  plead- 
ings, such  objection  was  in  effect  an  admission  of  the  indebtedness 
claimed,  which  precludes  the  defendants  from  raising  any  question 
upon  that  subject  upon  appeaL     (Mitau  v.  Boddan,  1.) 

15.  Damages  roR  Breach  or  CJontracts — Accounting — ^Issus — ^Find- 
ing— Appucation  or  Goods  Sold. — Where  the  complaint  claimed 
large  damages  for  breach  of  several  contracts  hj  the  grantors  in 
the  deed  of  trust  for  non-delivery  of  hops  contracted  for  during  the 
years  from  1895  to  1899,  and  claimed  in  the  general  accounting  of 
sales  that  a  certain  quantity  of  hops  received  were  applied  on  the 
year  1895  at  the  price  for  that  year,  and  the  answer  joined  issue 
upon  such  application  and  alleged  that  such  hops  were  applied 
upon  the  contract  for  the  year  1892,  for  which  no  damages  were 
claimed,  at  a  much  larger  price,  and  the  court  found  for  defendant 
upon  that  issue,  it  was  entirely  equitable  for  the  court  to  render 
judgment  for  damages  for  a  total  breach  of  the  contract  for  the 
year  1895,  and  there  was  no  admission  of  the  pleadings  which  did 
not  justify  such  judgment.     (Id.) 

16.  Contract  to  Sell  Hops — ^Bight  or  Inspection  and  Selection — 
Practical  Construction  or  Parties. — Where  a  contract  to  sell 
hops  conferred  an  option  upon  the  buyer  of  making  a  choice  of 
first,  middle,  or  last  pickings  thereof,  but  did  not  ezprassly  confer 
a    right   of   inspection,   where   the   parties   themselves   treated    the 
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contract  as  conferring  such  right,  so  long  as  the  contract  was  har- 
moniouslj  carried  out  by  them  their  practical  construction  of  it  will 
be  followed  by  the  courts.     (Id.) 

17.  Habmless  Evidencb  of  Custom  to  Inspbct.  —  In  view  of  the 
practical  construction  of  the  contract  by  the  parties,  as  including 
the  right  of  inspection,  the  admission  of  evidence  of  a  custom  to 
allow  buyers  of  hops  to  inspect  them,  even  if  erroneous,  was 
harmless  and  inconsequentiaL     (Id.) 

18.  Allowance  or  Attorneys'  Fees  to  Trustees — Siiznge  or  Trust- 
Deed — ^Bestrigtion  or  Allowance. — ^Although  the  trust-deed  is 
silent  as  to  the  allowance  of  attorneys'  fees  to  the  trustees  in  the 
action  brought  by  them,  yet  where  the  court  found  that  the  action 
was  necessarily  brought  it  properly  allowed  them  attorneys'  fees, 
notwithstanding  the  litigation  was  mainly  between  one  of  the  bene- 
ficiaries and  the  defendants.  The  allowance  should  be  restricted  for 
attorneys'  fees  incurred  on  their  behalf  in  the  litigation  as  far  as 
it  may  be  necessary  to  be  commenced  by  them  in  the  due  execution 
of  their  trust.     (Id.) 

See  Banks,  2;  Costs,  1;  Deed,  1-6;  Estates  of  Deceased  Persons, 
14;  Forfeiture;  Homestead,  1-5;  Parties,  1-3. 

VENDOB  AND  VENDEE. 

1.  Vendor  and  Purchaser — Contract  or  Sale— Action  by  Vendor 
FOR  Purchase  Price  and  Advances — Support  or  Finding — Con- 
rucTiNo  Evidence. — ^In  an  action  by  a  vendor  to  enforce  a  contract 
for  the  sale  of  lots,  and  to  recover  the  purchase  price  of  eight 
hundred  dollars  therefor,  besides  eleven  hundred  dollars  for  ad- 
vances made  for  improvements  erected  upon  the  lots,  with  interest 
on  each  sum,  where  the  evidence  was  conflicting  as  to  whether  the 
eleven  hundred  dollars  did  or  did  not  include  the  price  for  the  lots, 
and  the  court  found  for  the  plaintiff,  upon  his  testimony  against 
that  of  defendant,  the  finding  is  su£Seiently  supported,  and  wiU 
not  be  disturbed  upon  appeaL     (Edwards  v.  Lechleiter,  677.) 

8.  Claiic  or  Interveners  —  Beconstruction  or  Burned  Besidencb 
BY  Defendant's  Wife  —  Execution  against  Defendant  by 
Daughter. — The  claim  of  an  intervening  wife  of  defendant  that 
she  reconstructed  the  residence  on  the  premises  after  its  destruc- 
tion by  fire,  with  her  money,  cannot  entitle  her  to  claim  ownership 
of  the  building  erected  on  plaintiff's  land,  with  knowledge  of 
plaintiff's  oymership  and  of  the  contract  between  plaintiff  and 
defendant;  nor  can  a  judgment  and  execution  in  favor  of  an 
intervening  daughter  of  defendant  against  that  defendant  be  of 
any  value  against  the  property  of  the  plaintiff  herein.     (Id.) 

3.  Vendor  and  Purchaser — Contract  or  Sale — Bescission  by  Pur- 
chaser— ^Fraudulent  Bepresentations  as  to  Prior  Contract — 
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SuppoET  OF  JuDGMSNT. — ^In  an  action  hj  a  purchaser  of  land  who 
had  made  part  payment  under  a  contract  of  sale  thereof,  to 
rescind  the  contract  and  recover  the  purchase  money  paid,  for 
fraudulent  representations  made  by  the  vendors  that  no  prior 
written  contract  of  sale  had  been  made  by  them  with  a  third  per- 
son, findings  made  by  the  court  upon  sufficient  evidence  that  such 
fraud  had  been  committed,  and  that  such  prior  written  contract 
was  made  and  was  subsisting  when  the  action  for  rescission  was 
begun,  support  a  judgment  for  the  plaintiff.     (Norris  v.  Hay,  695.) 

4.  Time  not  Made  op  Essence  in  Prior  CJontract — ^Delay  op  Pur- 
chaser— Rights  not  Terminated. — ^Where  there  was  no  provision 
in  the  prior  contract  for  forfeiture  of  the  purchaser's  rights,. or 
making  time  of  the  essence  of  the  contract,  a  mere  delay  of  two 
months  in  making  final  payment  when  the  subsequent  contract  wai 
made  with  the  plaintiff,  without  any  termination  of  the  prior 
contract,  could  not  preclude  the  prior  purchaser  from  tendering 
full  payment  to  the  vendors,  and  enforcing  specific  performance 
of  the  contract.     (Id.) 

5.  Prior  Contract  Affirmed — ^Deposit  with  Common  Agent — Ac- 
tion BY  Vendors — Conduct  op  Parties. — Though  the  vendors  might 
have  terminated  the  prior  contract,  after  notice  to  a  common  agent 
with  whom  the  contract  and  a  deposit  of  part  of  the  purchase  money 
had  been  made,  after  continued  default  of  the  purchaser  in  final 
payment,  not  to  accept  further  payment;  yet  where  they  did  not 
see  fit  to  do  so,  or  to  sue  for  damages  for  the  breach,  but  demanded 
payment  of  the  deposit,  and  sued  to  recover  it,  they  thereby  asserted 
rights  under  the  contract;  and  where  the  purchaser  always  asserted 
his  right  thereunder,  and  notified  the  plaintiff  that  he  must  obtain 
title  through  him,  and  was  endeavoring  to  obtain  the  money  for 
final  payment  when  plaintiff  brought  his  suit  to  rescind  the  second 
contract,  the  finding  that  the  prior  contract  was  then  subsisting 
is  sufficiently  supported.     (Id.) 

6.  Prior  Contract  Unrecorded — ^Belianob  upon  Representations. — 
The  prior  contract  not  having  been  recorded,  plaintiff,  when  making 
his  subsequent  contract,  was  not  bound  to  inquire  in  regard  to  it, 
but  had  a  right  to  rely  upon  the  representations  of  his  vendors 
that  no  contract  of  any  kind  affecting  the  title  had  been  made 
with  any  person.     (Id.) 

7.  Rights  of  Purchasers — ^Doubtful  Title— Rescission. — The  plain- 
tiff as  a  second  purchaser  was  not  required  to  litigate  under  parol 
evidence  the  doubtful  question  whether  the  prior  contract  was  or 
was  not  valid;  but  he  was  entitled  upon  the  discovery  of  the  existence 
of  the  prior  contract,  which  he  had  been  assured  did  not  exist,  to 
sue  for  the  rescission  of  his  subsequent  contract.     (Id.) 

8.  Evidencs— Subsequent  Judgment-Roll. — The  right  of  the  plain- 
tiff to  rescission  was  fixed  at  the  time  of  the  commencement  of 
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his  action;  and  a  subsequent  judgment-roll  in  the  action  by  de- 
fendants to  recover  the  deposit,  in  which  the  prior  purchaser 
interpleaded,  was  not  admissible  in  evidence  against  the  plaintiff, 
who  was  not  a  party  thereto.     (Id.) 

Bee  Specific  Performance. 

WATEB  AND  WATERRIGHTa 

1.  Wateb-Biohts — Appropriation — ^Means  o»  Oonductino  Water. — ^A 
person  making  an  appropriation  of  water  from  a  stream  need  not 
carry  it  through  an  artificial  conduit  to  the  place  of  use,  nor  con- 
struct a  ditch  or  canal  especially  for  that  purpose.  He  may  make 
use  of  any  natural  channel  or  depression,  or  any  artificial  channel 
which  he  may  find  available  and  convenient  for  that  purpose,  so 
long  as  other  persons  interested  in  such  conduit  do  not  object; 
and  his  appropriation,  so  made,  will  be  as  effectual,  so  far  as  the 
means  of  conducting  the  water  is  concerned,  as  if  he  had  carried 
it  through  a  ditch  or  pipe-line  expressly  constructed  for  that  pur- 
pose only.  (Lower  Tule  Biver  Ditch  Company  v.  Angiola  Water 
Company,  496.) 

2.  Means  op  Diveesion  —  Cur  in  Levee. — ^It  is  not  necessary  that 
there  should  be  any  headgate  of  boards  or  masonry  at  the  place 
of  diversion.  If  a  simple  cut  in  a  levee  confining  the  waters  of  the 
river  will  accomplish  the  purpose  of  diverting  the  waters  from 
the  stream,  it  is,  if  accompanied  with  a  beneficial  use,  a  good 
appropriation  as  against  others  making  a  subsequent  diversion  and 
use.     (Id.) 

8.  Double  Purpose  of  Diversion— Drainage  and  Irrigation. — ^The 
fact  that  the  appropriation  of  the  water  had  the  double  purpose 
of  draining  the  water  from  other  land  under  cultivation,  and  to 
use  it  for  the  purpose  of  irrigation,  the  purpose  to  drain  one 
tract  of  land  did  not  vitiate  or  destroy  the  right  to  take  the 
water  for  irrigation  of  other  tracts,  nor  impair  the  right  acquired 
by  appropriation  and  use,  to  take  and  use  it  for  the  latter  purpose, 
which  is  not  inconsistent  with  the  former.     (Id.) 

4.  Priority  of  Appropriation — Code  Method  not  Exclusive. — The 
method  of  acquiring  the  right  to  the  use  of  water  by  posting  and 
recording  a  notice  of  appropriation  as  provided  in  sections  1415 
and  1421  of  the  Civil  Code,  is  not  exclusive.  One  may  by  a  prior 
actual  and  complete  appropriation  and  use,  without  proceeding 
under  the  code,  acquire  a  right  to  the  water  beneficially  used, 
which  will  be  superior  and  paramount  to  the  title  of  one  making 
a  subsequent  appropriation  from  the  same  stream  in  the  maimer 
provided  by  the  code.     (Id.) 

5.  Complaint  to  Enforce  Watee-Bights — Judgment  upon  General 
Demurrer — Ground  of  Special  Demurrer  not  Considered. — Upon 
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appeal  from  a  judgment  rendered  upon  general  demurrer  to  a 
complaint  for  an  injunction  to  restrain  the  corporation  defendant 
from  shutting  off  the  waters  of  a  stream  to  which  plaintiff  hj  fair 
intendment  alleged  title  by  grant  from  an  association  under  which 
defendant  claimed  title,  any  ground  of  special  demurrer  for  uncer- 
tainty or  indefiniteness,  as  to  whether  plaintiff  took  title  from  the 
association  or  from  a  corporation  of  the  same  name  which  succeeded 
to  the  rights  of  the  association^  and  from  which  defendant  imme- 
diately derived  title,  cannot  be  considered.  (Hunt  ▼.  Jones,  297.) 
d.  Pebsonal  Covenant  as  to  Wateb-Biqht  Ajtbctino  Land— Agbekd 
Bate  of  Payment— Pubchasees  with  Notice— Enfoecement  in 
EquiTT. — It  is  immaterial  whether  a  covenant  by  a  water  company 
to  charge  plaintiff  no  higher  rate  than  ten  cents  per  inch  for  every 
twenty-four  hours'  use  upon  bis  land  of  water  purchased  from  the 
water  company  by  plaintiff  for  a  large  price,  sufficient  to  irrigate 
twenty  acres  of  plaintiff's  land,  was  a  covenant  running  with  the 
land  or  was  a  personal  covenant  in  relation  to  the  water-right  affect- 
ing his  land,  since  in  either  ease  equity  will  enforce  the  covenant 
against  purchasers  from  the  water  company  with  notice  of  the  facts,, 
who  will  be  compelled  to  furnish  water  on  the  same  terms  and  will 
be  restrained  from  shutting  off  the  water  for  non-payment  of  a 
higher  rate.     (Id.) 

7.  Wateb-Biohts — ^Ditches — Common  Easements — ^Decbee  Settlino 
BiOHTS — ^Division  of  Wateb — ^Modification  of  Ditch— ^^Injunc- 
tion.— In  an  action  to  enforce  an  easement  in  ditches  across  de- 
fendant's land,  a  decree,  based  upon  the  findings  which  determined 
that  plaintiff  and  defendant  had  common  easements  in  the  ditches, 
and  made  a  proper  division  of  the  waters,  and  protected  by  in- 
junction the  rights  awarded  to  plaintiff,  and  protected  the  right 
awarded  to  defendant,  by  ordering  filled  to  its  former  capacity  a 
ditch  wrongfully  enlarged  by  plaintiff,  and  by  enjoining  interfer- 
ence by  plaintiff  with  defendant's  rights  as  fixed  by  the  decree, 
or  as  to  his  premises,  except  to  clean  out  and  repair  the  ditches 
to  protect  the  rights  awarded  to  plaintiff,  does  not  fall  short,  in 
any  degree,  of  securing  the  full  rights  of  the  plaintiff,  as  settled 
by  the  findings  and  decree.     (Hoyt  ▼.  Hart,  722.) 

8.  Bights  of  Owneb  of  Sebvient  Estate. — The  owner  of  a  servient 
estate  may  use  it  in  any  manner  that  is  consistent  with  the  enjoy- 
ment of  the  easement;  and  where  the  enjoyment  thereof  by  the 
plaintiff  is  not  exclusive,  may  have  a  common  use  thereof  which 
does  not  interfere  with  the  plaintiff's  use.     (Id.) 

9.  Special  Vebdict  of  Juby — ^Adoption  by  Goubt — Sufficiency  of 
Findings. — Where  a  special  verdict  of  a  jury  determined  the  issues 
between  the  parties,  the  adoption  thereof  by  the  court  obviated  the 
necessity  of  further  finding  thereupon.     (Id.) 
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10.    IMKATEBIAL       OlCISSIONS       IN       FINDINGS  —  FOBMEE      JUDGMENT  — 

Thbsats  to  Ck>NTiNux  Interference. — It  was  immaterial  to  oinit 
to  find  npon  a  plea  of  a  former  judgment  in  answer  to  defendant's 
eross-complaint  determining  that  plaintitf  had  an  easement  across 
defendant's  land,  which,  if  found  upon  would  entitle  her  to  no 
greater  rights  than  those  awarded  her  by  the  findings  and  decree. 
It  was  also  immaterial  to  omit  to  find  npon  an  issue  of  threats  of 
the  defendant  to  continue  interference  with  plaintiff's  rights,  where 
such  rights  are  protected  bj  the  injunction  awarded  to  plaintiff. 
(Id.) 

13L  Water-Rights — CJommon  Ditch — ^Branch  Ditches — ^Improvements 
BY  Corporation — ^Liability  of  Branch  Owner. — ^Where  private  per- 
sons owning  lands  in  severaltj,  in  order  to  irrigate  them,  diverted 
water  from  a  stream  by  means  of  a  dam  and  common  ditch,  and 
by  extensions  thereof  admitted  other  adjacent  owners,  and  by 
means  of  side  ditches  constructed  to  non-adjacent  lands  also 
admitted  side  owners  to  share  with  them,  it  being  agreed  that 
all  owners  should  share  in  the  water  in  proportion  to  acreage, 
and  share  proportionately  in  the  expense,  it  being  agreed  that 
each  side  owner  should  share  in  the  expense  of  maintenance  of 
the  common  ditch  to  the  line  of  his  side  ditch  and  no  further, 
an  owner  of  land  supplied  from  the  first  side  ditch  who  had  suf- 
fered little  loss  of  water  from  the  ditch,  though  benefited  by  the 
improvement  of  the  ditch  above  his  side  ditch,  cannot  be  compelled 
by  a  corporation  formed  by  all  adjacent  owners  for  their  con- 
venience to  contribute  to  improvements  made  by  the  corporation 
to  prevent  loss  by  seepage  to  other  adjacent  and  branch  owners 
to  the  extent  of  three  miles  below  his  side  ditch,  from  which  he 
had  received  no  benefit.  (Arroyo  Ditch  and  Water  Company  v. 
Bequette,  543.) 

12.  Action  for  Share  of  Whole  Expense— Failure  of  Proof  as  to 
Benefit  Received. — ^Where  the  action  by  the  corporation  was  for 
defendant's  share  of  the  whole  expense  of  constructing  a  fiume 
and  cement  ditch  for  the  benefit  of  all  adjacent  owners  of  the 
common  ditch  and  all  branch  ditches,  and  there  was  no  evidence 
from  which  defendant's  proper  share  of  the  improvements  to  the 
Mne  of  his  first  side  ditch  from  which  he  had  received  a  benefit  could 
be  estimated,  there  could  be  no  partial  recovery,  and  judgment 
was  properly  rendered  for  the  defendant.     (Id.) 

18.  Tenancy  in  Common  in  Ditch — ^Implied  Promise. — ^Defendant's 
tenancy  in  common  in  the  ditch  cannot  be  construed  as  conferring 
any  beneficial  ownership  in  defendant  to  any  part  of  the  ditch 
below  the  line  of  his  side  ditch;  and  any  barren  title  which  he 
may  have  therein,  as  a  tenant  in  common,  would  raise  no  implied 
promise  to  pay  for  improvements  made  thereto  without  his  consent. 
(Id.) 

See  Irrigation  District. 
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L  Deed— Oeant  in  PB^fiSENTi. — A  written  instrument  in  the  form 
of  a  deed  granting  and  transferring  in  prcBsenti  to  the  grantee  named 
therein  certain  described  property,  but  resendng  its  enjoyment  until 
the  death  of^  the  grantor,  is  not  a  will  and  cannot  be  probated  as 
such.     (Estate  of  Hall,  143.) 

2.  Bequest  to  Daughter  if  XJnkarbied — Condition — ^Fee. — A  pro- 
vision in  a  will  leaving  the  entire  estate  of  the  testatrix  to  a 
daughter  who  was  unmarried  at  the  date  of  its  execution/ 'if  she 
remains  unmarried/'  and  ''should  she  marry  .  .  .  my  other  chil- 
dren shall  divide  it  among  themselves/'  vests  an  absolute  fee  in  the 
daughter  on  condition  that  she  is  unmarried  at  the  time  of  the  death 
of  the  testatrix,  which  would  not  be  divested  by  her  subsequent 
marriage.     (Estate  of  Alexander,  146.) 

3.  Condition  Subsequent—Restraint  of  Marriage. — If  it  were  the 
intent  of  the  testatrix,  from  such  language,  to  constitute  a  condition 
subsequent,  terminating  the  daughter 's  estate  in  fee  and  vesting  it 
in  others  on  her  marriage  at  any  time,  the  condition  would  be  void 
as  in  restraint  of  marriage.     (Id.) 

4.  Beal  and  Personal  Estate. — ^Any  distinction  that  may  have  ex- 
isted at  common  law  between  conditions  imposing  restraints  upon 
marriage,  as  applied  to  real  and  to  personal  estate,  has  been 
abolished  in  this  state  by  section  710  of  the  Civil  Code.     (Id.) 

6.  Undue  Influence  —  Bbvocation  of  Probate  —  Pleading  —  Judg- 
ment Dismissing  Proceedings. — ^A  petition  seeking  the  revocation 
of  the  probate  of  a  will  which  contains  nothing  more  than  a  general 
statement  that  undue  influence  was  exercised  over  the  testator,  and 
fails  to  aver  any  facts  showing  that  the  testator  was  compelled 
to  do  that  which  was  not  his  will  to  do,  and  which  procured  an 
instrument  which  did  not  express  his  free  intention,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  for  the 
revocation.  In  such  a  case,  the  trial  court  properly  rendered 
judgment  on  the  pleadings,  dismissing  the  proceedings  for  the 
revocation  of  the  probate.     (Estate  of  Sheppard,  219.) 

6.  Amendment  of  Petition  for  Beyocation  —  Discretion.  —  The 
allowance  of  amendments  to  pleadings  is  mostly  within  the  dis- 
cretion of  the  trial  court,  and  where  the  amendments  to  a  petition 
for  the  revocation  of  a  will  are  not  offered  until  after  the  expira- 
tion of  a  year  from  the  probate,  their  '  denial  would  not  be  a 
ground  for  reversing  a  judgment  dismissing  the  proceeding  for 
revocation  unless  the  circumstances  showed  very  extreme  abuse  of 
discretion.     (Id.) 

7.  Construction — ^Limitation  upon  Power  of  Executor  to  SeU/— 
Power  of  Alienation  not  Suspended. — ^A  will  making  no  devise 
in  trust,  and  creating  no  trust  other  than  such  as  pertains  to  the 
office  of  executrix,  and  giving  her  power  to  sell  as  executrix,  not 
coupled  with  an  interest,  and  making  limitation  upon  her  power 
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to  sell  for  a  fixed  period,  which  may  extend  beyond  lives  in  being, 
is  only  a  limitation  upon  her  power  to  sell  sneh  interests  under 
the  will  without  previous  order  of  the  court,  and  cannot  restrict 
her  statutory  power  to  sell  under  order  of  the  court  when  shown 
to  be  for  the  best  interests  of  the  estate,  and  does  not  operate 
to  suspend  the  power  of  alienation  by  the  legatees  and  beneficiaries 
provided  for  in  the  wilL     (Estate  of  Campbell,  712.) 

8.  CONSTEUOTION    OF    CODB — SUSPENSION   OF   POWKE   OF   AUBNATION. — 

The  limitation  upon  the  power  of  the  executrix  to  sell,  suspending 
it  for  any  period,  is  not  the  character  of  suspension  of  the  power 
of  alienation  forbidden  by  the  code.  The  prohibition  of  the  code 
is  directed  toward  the  suspension  of  the  power  when  exercised  by 
those  who  hold  or  control  the  estate  or  some  interest  therein.     (Id.) 

9.  Vested  Bights — Power  of  Alienation  Incident  to  Owneeship — 
Void  Bestbaint — Powee  of  Absolute  Conveyance. — The  property 
of  a  decedent  vests  immediately  upon  his  death  either  in  his  heirs 
or  in  his  devisees  and  legatees;  and  when  vested,  without  limita- 
tions to  the  contrary,  the  power  of  alienation  goes  with  it  as  a 
concomitant  of  ownership.  If  the  will  vests  the  present  title  to 
any  interest  or  estate  other  than  in  trust,  a  provision  directly  or 
indirectly  restraining  such  person  from  alienating  it  would  be  void 
as  repugnant  to  the  interest  vested.  There  is  no  invalid  suspension 
of  the  power  of  alienation,  where  all  of  the  owners  may  unite  in 
the  conveyance  of  an  absolute  fee  in  possession.  Since  the  executrix 
has  no  interest  in  the  property,  the  limitations  upon  her  naked 
power  of  sale  cannot  affect  this  rule.     (Id.) 

10.  Ownership  by  Minobs — ^Limitations  Made  by  Law. — The  fact 
that  some  of  the  owners  of  interests  are  minors,  incapable  of  mak- 
ing a  conveyance,  except  by  the  intervention  of  the  court,  does  not 
bring  the  case  within  the  prohibition  of  the  code,  which  is  only 
against  limitations  imposed  upon  the  power  of  alienation  by  an 
instrument  making  dispositions  of  property,  and  not  against  limi- 
tations made  by  law  upon  the  capacity  of  minors  to  convey.     (Id.) 

!!•  Power  of  Alienation  not  Su6pbni«d  by  Sale  and  Confirmation. 
^The  delay  incident  to  procuring  an  order  of  court  for  the  sale 
or  confirmation  of  real  estate,  or  by  a  direction  in  the  instrument 
to  make  a  sale  or  alienation  of  the  land  after  a  designated  period 
of  time,  does  not  suspend  the  power  of  alienation.     (Id.) 

12.  Vested  Bights  in  Proceeds. — The  rights  of  the  several  legatees 
in  the  proceeds  of  the  lands  when  sold,  although  such  shares 
cannot  be  received,  nor  the  actual  sum  payable  to  each  be  ascer- 
tained, until  the  sales  are  made,  are  nevertheless  interests  which 
vested  upon  the  death  of  the  testator,  the  enjoyment  only  being 
postponed  until  the  fund  out  of  which  payment  was  to  be  made 
should  be  realized;  and  the  fact  that  it  could  not  be  ascertained 
whether  residuary  interests  would  receive  anything  until  sufficient 
CXLIX  Cal.— 67 
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•ales  aboold  be  mmda  to  ntisff  the  prior  ebargee  does  aot  prerent 
the  Ttating  of  those  interests  in  like  manner.  The  right  to  the 
rimres  Tested  immediatelj,  sobjeet  only  to  be  defeated  bj  the 
failnre  of  the  piopcilj  to  prodoee  snfKdfmt  funds  wherewith  to 
paj  theoL     (Id.) 

13.  Umcbbtaihtt  as  to  Shabis  ik>  Obbtaclb  to  TKsmro.— The  nn- 
eertaintj  as  to  the  shares  is  no  obstaele  to  the  Testing  of  a  right 
therein  before  the  fond  is  eoUeeted,  <n  the  sorplos  aseertained^  or 
division  aetnallj  made.  A  Tested  right  ean  exist  in  an  indiTidoal 
share  as  well  as  in  a  spedfie  piece  of  land;  and  it  is  not  neeeasary 
that  the  shares  should  be  ascertained  by  separation^  prorided  the 
mle  for  its  ascertainment  is  established.     (Id.) 

14.  AFPKAL    by    IdDOATXBS — ^TBUBT   AS    TO    BBSIIKrAKT    ESTATB    HOT   IK* 

YOi^TED. — The  fact  that  a  trost  is  created  in  the  wife  in  the  residue 
of  the  estate  for  the  benefit  of  three  designated  children  does  not 
prevent  the  residue  from  vesting  either  in  the  trostee  or  in  the 
children  as  beneficiaries^  or  in  the  heirs,  and  it  is  unneoessaiy  to 
determine  the  validity  of  soch  residuary  trust  whore  the  appellants 
are  the  legatees  as  to  whose  interests  the  will  was  erroneously  do> 
clared  void.     (Id.) 

15.  Evidence— Dbcbeb  in  Akcillabt  Administeation — Salb  or  IaANI> 
UNDER  Will— Judicial  Consteuction  of  Wmtr— Estoppbl. — Where 
it  appears  that  the  deceased  testator  was,  at  the  time  of  his  death, 
domiciled  in  the  county  of  Biverside,  in  this  state,  in  vrhich  his 
will  was  probated,  a  decree  in  ancillary  administration  in  Utah,  in 
which  land  there  situated  was  sold  under  the  will  by  an  adminis- 
trator with  the  will  annexed  and  the  proceeds  distributed,  is  only 
conclusive  as  to  the  land  sold  and  the  distribution  of  such  proeeeds; 
but  it  is  of  no  binding  force,  by  way  of  estoppel,  as  a  general 
judicial  construction  of  the  will  to  be  applied  and  enforced  in 
this  state  in  the  administration  of  assets  within  the  jurisdiction  of 
its  courts.    (Id.) 

16.  Contest  of  Probate  —  Inbanitt  of  Testatbix  —  Judgkent  fos 
Proponent — Review  upon  Appeal.— Where  upon  the  contest  of 
the  probate  of  a  will  for  alleged  insanity  of  the  testatrix  the 
verdict  and  judgment  were  for  the  proponents,  if  the  evidence 
would  support  no  other  verdict  the  judgment  for  the  proponents 
will  not  be  disturbed  for  errors  which  have  not  prevented  the 
contestant  from  making  out  his  case,  or  for  rulings  which  had  they 
all  been  in  his  favor  would  not  have  entitled  him  to  a  judgment. 
(Estate  of  Dolbeer,  227.) 

17.  Burden  upon  Contestant. — ^The  burden  was  upon  the  contestant 
to  show  affirmatively  and  by  a  preponderance  of  the  evidenee  the 
insauity  of  the  testatrix,  and  the  evidence  is  to  be  considered  upon 
appeal  in  view  of  the  burden  which  the  law  casts  upon  him.     (Id.) 
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18.  NATURiXNBSS     OF     WiLL  —  BsSmUARY     BSQUEST     TO     BbST-LOVSD 

Fbiend. — ^Where  it  appears  that  the  property  of  the  testatrix  was 
derived  from  her  deceased  father,  and  her  deceased  mother's  rela- 
tives were  comparative  strangers,  except  a  maternal  aunt  named 
in  the  wiD;  and  that  the  contestant  was  a  maternal  unde  whom 
she  had  never  seen,  it  was  not  unnatural  that  she  should  bestow 
the  bulk  of  the  property  upon  one  who  had  been  her  best-loved 
friend  and  companion  from  her  girlhood,  and  whom  her  deceased 
father  had  remembered  in  his  will  as  a  member  of  the  family, 
and  who  had  been  her  sole  companion  since  her  father's  death. 
(Id.) 

19.  BoxjNDNsss  or  Mind  Stttfigientlt  EvxDSNCKD.^Where  the  con- 
tents of  the  will,  and  the  acts  and  conduct  of  the  testatrix  in 
connection  with  its  execution,  indicated  her  soundness  of  mind, 
which  was  confirmed  by  the  testimony  of  a  large  number  of  wit- 
nesses who  knew  her  at  the  time  of  the  execution  and  prior  and 
subsequent  thereto,  her  soundness  of  mind  and  capacity  to  execute 
the  will  were  sufficiently  evidenced.    (Id.) 

20.  Presumption  of  Sanity — ^Pboof  of  Subsbquint  Insanity. — ^The 
presumption  is  always  that  a  person  is  sane;  and  proof  of  subse- 
quent insanity  carries  back  no  presumption  of  its  past  existence. 
It  exists  only  from  the  time  when  it  is  proved  to  exist.     (Id.) 

21*  Insufficient  Pboof  of  Incompetency— Absence  of  CJonflict. — 
Where  all  the  direct  testimony  for  the  contestant  was  insufficient 
to  overcome  the  presumption  of  the  sanity  of  the  testatrix  at  the 
time  of  the  execution  of  the  will,  and,  taken  as  it  must  be,  in 
connection  with  all  of  the  evidence  of  the  sanity  of  the  testatrix 
at  that  time,  was  insufficient  to  raise  any  conflict  thereupon,  it 
was  insufficient  to  justify  the  submission  to  the  jury  of  the  ques- 
tion as  to  her  incompetency  to  make  the  wilL     (Id.) 

22.  Testimony  of  Medical  Experts — ^Melancholia. — ^Where  the  tes- 
timony of  medical  experts  introduced  for  the  contestant  was  based 
on  hypothetical  questions  which  excluded  the  testimony  for  the 
proponent,  it  would  be  of  the  weakest  character;  and  where  it 
was  addressed  to  a  form  of  insanity  called  melancholia,  which  led 
to  her  death  by  suicide  long  after  the  execution  of  the  will,  at 
the  time  of  which  it  clearly  appears  that  she  was  clinging  to  life, 
such  testimony  cannot  be  said  to  raise  a  conflict  of  evidence  upon 
the  question  of  her  sound  and  di8x>osing  mind  at  that  time.     (Id.) 

23.  Evidence— Declarations  of  Proponent  as  Devisee. — ^The  court 
properly  excluded  testimony  offered  by  the  contestant  to  prove 
the  declarations  of  one  of  the  proponents  of  the  will  as  one  of 
the  devisees,  which  it  was  asserted  would  have  been  favorable  to  the 
contestant  on  the  issue  as  to  the  incompetency  of  the  testatrix.   (Id.) 
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24.  ExcLusioK  or  Omosems'  iHguiSTTunrs.  —  Tkt  rerdiets  of  ths 
eofooen'  nqoiatioiifl  bdd  in  the  statM  of  New  Tovk  and  GiHfanmi 
vpoB  tlw  bodj  of  tlw  deeeaaed  testatrix  wen  properlj  ezctiided 
from  eridenee;  but  erea  if  the  mliiig  had  been  emmeova,  it 
eonld  not  in  the  etate  of  the  evideaee  have  affeeted  the  reaolt.    (Id.) 

25.  HxAssAT  —  Facts  Leakkid  bt  Witness  fob  Oontestakt.  —  A 
question  aeked  of  a  witneae  for  the  contestant  wfaieb  indoded  a 
statement  of  faets  "learned  hj  the  witness"  in  respeet  to  the 
testatrix  was  properlj  ezehided,  as  involviB^  hearsay  eridenee.    (Id.) 

26.  Evidence  of  Santtt  of  Fathee  of  Testatkix.  —  Evidence  was 
admissible  to  show  the  sanity  of  the  father  of  the  testatrix  during 
his  lifetime,  and  that  he  was  a  man  of  exceptional  mental  rigor 
and  business  capacity,  who  by  his  own  efforts  had  amassed  a  large 
fortune.  It  will  not  be  presomed  that  a  child  inhoits  the  insane 
and  not  the  sane  tendencies  of  her  family.     (Id.) 

27.  TESTOCoirr  of  Medical  Pkactitionebs  —  Sockdkess  of  Mind  of 
Testatrix. — A  medical  practitioner,  whose  experience  covered  all 
classes  of  diseases,  mental  and  physical,  requiring  medical  aid, 
was  qualified  to  testify  as  to  the  soundness  of  mind  of  the  testatrix, 
whom  he  met  in  Paris  subsequent  to  the  executi<m  of  the  win.    (Id.) 

28.  NoN-ExpEBT  Witnesses  —  HrpoTHETiCAL  Questions.  —  The  eourt 
properly  excluded  hypothetical  questions  put  for  the  contestant  to 
non-expert  witnesses  who  were  familiar  friends  of  the  deceased, 
involving  facts  not  testified  to  by  the  witnesses.  Such  a  line  of 
inquiry  is  not  admissible  even  upon  cross-examination.     (Id.) 

29.  Cboss-Examination — ^Limitation  of  Latitude. — ^Where  it  affirma- 
tively appears  that  all  reasonable  latitude  was  allowed  to  the 
contestant  in  the  cross-examination  of  witnesses,  he  was  not  injured 
In  his  right  by  a  further  limitation  thereof.     (Id.) 

30.  Habmless  Exclusion  of  Deposition. — The  exclusion  of  the  deposi- 
tion of  a  New  York  banker,  who  testified  that  on  the  day  of 
the  death  of  the  testatrix  she  drew  some  money  on  a  letter  of 
credit  and  handed  it  to  the  proponent  of  the  will,  and  who  testified 
that  she  was  rational,  could  not  have  injured  the  contestant.     (Id.) 

3L  Admissibiuty  of  Deposition  —  Absence  of  Witness  —  Pboof. — 
A  deposition  taken  for  proponent  during  the  trial,  of  a  witness 
about  to  leave  the  country,  which  was  subsequently  offered  in 
evidence  on  proof  that  the  witness  had  left  the  state  two  days  pre- 
viously, was  properly  admitted;  and  a  deposition  for  proponent 
taken  out  of  the  state  under  section  2024  of  the  Oode  of  Civil 
Procedure  was  properly  admitted  without  any  preliminary  proof  of 
continued  absence,  or  of  non-residence  of  the  witness,  the  burden 
being  upon  contestant  to  overcome  the  presumption  of  continued 
absence.     (Id.) 
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WILLS  (Continued). 

32.  Deposition  of  Proponent  —  Subposna  —  Subpeise  —  Bebuttal. — 
Where  before  the  trial  the  deposition  of  a  proponent  had  been 
taken  bj  contestant,  and  she  was  under  subpoena  for  the  contestant 
throughout  the  trial,  and  she  was  not  called  to  the  stand  on  either 
side,  the  court  properly  refused  to  allow  the  case  to  be  opened  bj 
contestant  to  take  her  testimonj  on  the  ground  of  surprise  that 
she  was  not  called  on  the  side  of  proponents;  and  the  deposition 
offered  in  rebuttal  was  properly  excluded  as  not  being  in  any 
sense  rebuttal  OYidence.  (Id.) 

33.  Harmless  Refusal  of  Instructions. — ^The  refusal  of  proper  in- 
structions offered  for  the  contestant  was  harmless  in  view  of  the 
evidence  and  other  instructions  given  by  the  court  rendering  such 
refusal  unimportant.     (Id.) 

34.  Instruction  as  to  Medical  Testimony  —  Hypothetical  Ques- 
tions.— ^An  instruction  as  to  medical  testimony  based  on  hypo- 
thetical questions,  which  defined  a  hypothetical  question  as  based 
upon  facts  assumed  to  be  true,  and  which  charges  that  ' '  the  opinion 
of  the  witness  must  therefore  be  brought  to  the  test  of  the  facts 
in  order  that  you  may  judge  what  weight  the  opinion  is  entitled 
to,"  was  properly  given.     (Id.) 

35.  Instructions  Properly  Befused — Theory  of  Case — Special  Ar- 
gument.— Instructions  for  the  contestant  embodjring  his  theory  of 
the  case,  which  did  not  embody  the  evidence,  and  which  were  in 
their  nature  a  special  argument  to  the  jury  under  the  guise  of 
instructions,  were  properly  refused.     (Id.) 

See  Estates  of  Deceased  Persons;  Practice,  2;  Trust,  1-9. 
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